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To the Right Honorable 
THOMAS Lord PARKER, 
Baron of MACCLESFIELD, 


AND 


8: High Chancellor of Great Britain. 


Mr LoRD, 

PHE Experience I have fo often had of your 
WW Lord{hip's Goodneſs, cannot but encourage me 
to hope for the Continuance of it: And the Suc- 
of my former Endeayours under the Protection of 
Lordſhip's Name, is a ſufficient Aſſurance, That if I 
J {0 happy as to have your Lordſhip's Approbation 
| Encouragement, I need not deſire any other. 


on is my Application to your Lordſhip in Behalf of 
ammon Law Treatiſe, any way diſcouraged by your 
dps Removal to the Station you at preſent adorn ; 
ho the Publick Good, and his Majeſty's Service, 
© put you under a Neceſſity of leaving the Common 
Courts, yet nothing can ever make you ceaſe from 
7 the moſt aſſured Friend and Patron, as well as 
moſt exquiſite Maſter of the Common Law. And 
breareſt Lovers of it have the leſs Regret for the 
of your Lordſhip's Preſence among them, from the 
our the Law it {ene has received by your Lordſhip's 
"Cement, whereby the World has been effectually 
cd, Thar nothing ſo much conduces to make a 

* Con- 


The DEDICATION. 
Conſummate Chancellor, as the moſt perfect Sxill an 
Experience in the Common Law. 
Ir is with the utmoſt Pleaſure we obſerve your In 
ſhip with ſo much Steadineſs adhere to thoſe fy, 
Boundaries of Property, which our Anceſtors have ly, 
had in ſuch high Veneration, and which your Lordgy 
never departs from, but in ſuch Caſes, wherein eic 
Equity, Common Senſe, and Natural Juſtice, undeniz 
point out an Exception. M3 19 frown 


Ix is to your Lordſhip we are obliged for the Remy 
of that Vulgar Prejudice, That the Rules of Lay; 
Equity could not poſſibly be reconciled : As your 10 
ſhip had formerly convinced us, That there is nothinj 
the Common Law rightly underſtogd, that is an) 
repugnant to Equity ; you have now given us the l 
Satisfaction, That there is no Rule of Equity skiltull 
plied, that in the leaſt contradicts the true Reaſon cht 
Common Law. 125 


J am, | 
My Lo Rb, 
With the greateſt Reſpect, 
Tour Lordſhip's moſt dutifi, 
and moſt obliged Sera 


( 


William Hawkil 


AN 


NALYSIS 


O F 


ſhe Pleas of the Crown. 


ition are Courts of Record, 
ch. 1. ſect 14.) and derive their 
ity from the Crown, ch. 1. ſect. 


Pingel Courts of this Kind are, 


* of the Lord High Stew- 
>, 2 

te Court of King's Bench, ch. 3. 
ne Court of the Conſtable and 
zſhal, ch. 4 

Tte Court of the Juſtices of Oper 
Id Terminer, ch. g. 

Liz Court of Juſtices of Gaol-De- 
ery, ch. 6. 

Lic Court of the Juſtices of Af. 
and M/ prius, ch. 7. 

lic Court of Seſſions of Juſtices 
Pace, ch. 8. 

1 Court of the Coroner, ch. 9. 
lie Sheriffs Torn, ch. 10. | 
Ihe Court Leet, ch. 11. 


rſt Thing to be done in 5 to 


gung a Criminal to Juſtice is to 
in. 


of Record, Or by Virtue of ſuch 


1L, Courts of criminal Juriſ- 


is are either without Proceſs from 


And firſt, Arreſts without ſuch Proceſs, 


are either. 
1. By Private Perſons, or, 
2. By Publick Officers. 


Arreſts of this Kind by Private Per- 
ſons are either, 
1. Such as are commanded and enjoin- 
ed by Law, (ch. 12. ſect. 1. to 8.) 
or, 
2, Such as are permitted by Law, ch 
12. ſect. 8. to 18.) or, 


3. Such as are rewarded by Law, (ch. 
12. ect, 22, e. 


Arreſts of this Kind by Publick Offi- 
cers, are either, 


I, If Watchmen, ch. 13. ſect. 1 to 7.) 


2. By Conſtables, (ch. 13. ſect. 7 to 12.) 


or, 
3. By Bailiffs of Towns, (ch. 13. ſect. 
12 10 
4. By Juſtices of Peace, which are ei- 
" 
1. By Parol, (ch. 13, ſec. 14.) or, 
2. By Warrant, ch. 13. ſect. 15. 70 
the End of the Chapter. 
- Perſons arreſted are either to be bailed, 
ch. 15 
or committed, ch. 16. 
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Arreſt made, 


Either. | 


An Analyſts 


Perſons may be criminal, in preventing 


the Bringing of Offenders to Pnblick Ju- BK 
ſtice, ſeveral 


Ways, 

1. Before any Arreſt made, 
2. After an Arreſt. : 
Perſons may be ſo guilty before any | 


1. By oppoling an Arreſt, ch. 17. ſect. 1. 
2. By ſuffering a Criminal io eſcape, 
ch. 17. Ject. 24 4. 


3. By flying from an Arreſt, ch. 17. | 2. By an Offender confeſſng 


ſect. 3. ch. 49. ſect. 14, 15, 16. 
| f 


Perſons may be ſo Guilty after an Ar. 
reſt, either in Reſpect of an Arreſt of 
themſelves, or of others. ' 


Their Offence in Reſpe& of an Arreſt | 
of themſelves, if without: Force, is cal- 


led an Eſcape, ch. 17. lect. 5. 
If with Force, is called a 
Priſon, ch. 18. 


Breach of 


Their Offence in Reſpe of the Arreſt 


of others, is either, 
1. Without Force, or, 
2. With Force. 


Such Offences, without Force, come 


under the Notion of Eſcapes, and are 


1. By Officers, (ch. 19.) or, 

2. By Private Perſons, ch. 20. 

Such Offences with Force come under 
the Notion of Refcous, ch. 21. 


Secondly, Arreſts by Proceſs from a 


Court of Record may be made by Vir- | 


tue of two Kinds of Proceſs, 
1. Upon ſuch as is awarded by the 
Diicretion of the Court, upon a bare 
Suggeſtion, or the Knowledge of 

the Juſtices. 

2. Upon ſuch as is awarded on an Ap- 
peal, Indictment, or Information. 


Proceſs of the firſt Kind is generally 


called an Attachment, (ch. 22.) and lies 


either againſt, | 
I. The Officers of the Court, as, 


1. Sheriffs and Bailiffs, ch. 22. ſect. 


2 to 6. 

2. Attornies, ch. 22. ſect. 6 to 12. 

3. Other Officers of the Court, ch. 

22, ſect. 12. 5 

4. Jurors, ch. 22. ſect. 14 to 25, or, 

2. Againſt other, as, 

I. Inferior Judges, ch. 22. ſect. 25. 
. 85 

2. Counſellors, ch. 2 2. ſect. 30. 

3... 0h. 4, 9-21 


| Information, may be either conſl 


| Pleas are either, 


k 1 ; 


of the 
4. Any other Perſons What, 
ch. 22. ſect. 33. to the Eu 


ds he $4 „* ae 


1 * 
I 


22 


Proceſs on an Appeal, Indice 
Information, ſuppoſes ſuch Appel 
diftment, or Information to be fi 
hibited. 
An Appeal is either, 
1. By an innocent Perſos, Which 
'. either be by Writ, or by Bil. g 


Guilty, who is commonly « 
Approver, ch. 24. 


Indictments (ch. 2 f.) are of tw 

1, Such as are grounded on 
mon Law, chz.2 5. ſect. 55 U 

2. Such as are grounded on 
ch. 25. ſect. 99 to 118, 


Informations are of two Kink 
1. Such as are merely the Gyr; 
King, ch. 26. ſect. 1 toy, 
2. Such as are partly. the gt 
King, and partly the Sit 
Party, ch. 26. ſect. 17, ik 


the Chapter. 
Proceſs on an Appeal, Indian 


1. In General, without any Þ; 
Regard to Proceſs of Outly 
27. ſect. 1 to 113. 
2. In Particular, with Regi 
Proceſs only, ch. 27. { 

the End of the Chapter, 


A Criminal being brought 
| is to be arraigned, or put upon f 
che Manher whereof may be cl 
1. As it relates to all Crimi 
neral, ch. 28. | 
2. As it relates to Principal 
ceſſaries in Particular, c|.29 


The Party being arraigned, eilt 
1. Stands Mute, (ch. 30.) ch 
2. Confeſſes, (ch. 31.) or, 
3. Pleads. 


1. Dilatory, or, 

2. In Ch. 
The Dilatory are either, 
1. Declinatory, or, 

2. In Abatement, ch. 34. 
The Declinatory are either, 

1. Of the Privilege of A 
N | 
2. Of the Benefit of Clog) 


3 


Pleas in Chief are either, 


7 
1 


Pleas of 


7 
” 


Bar, Or, 
5 General Iſſue, ch. 38. 


Principal Pleas in Bar arc, 
| That of Autrefoits acquit, ch. 35. 
That of Autrefoits allaint or convidt, 


b. 36. 
That of Pardon, ch. 37. 


4 


By the Country, or, 
! py the Peers, (ch. 44.) or, 
\ By Battle, ch. 45. YER 


ander for a Trial by the Country a 
muſt be returned, 

From the proper County, ch. 40. 
Bj proper Proceſs, ch. 41. 

fore a proper Court, ch. 42. 

he Jurors being returned into Court 
in many Caſes be challenged. 

4 Challenges may be conſidered ei- 


'Fihout any particular Regard to 
Aliens, or, 135 

they particularly relate to Aliens, 
ch. 43. fect. 34. 4% the End of the 
Chapter . | 

doe of the firſt Kind, are either, 
boch as may be taken on the Part 
« the King, (ch. 43. ſect. 2, 3.) or, 
Such as may be taken on the Part 
ct the Priſoner, 

Challenge may be taken on the Part 
Prloner, either, 
kermptorily, (ch. 43. ſect. 5 to 10.) 
a, 


ki Cauſe, ch. 43. ſect. 10 to 34. 


be uy being ſworn, are to be guid- 
ther Evidence, ch. 46. 

lerupon they muſt give ſome Ver- 
atter General or Special, ch. 47. 


* in Criminal Caſes are of 
nds, > | 


ple of Not Guilty is triable either, 


the Crown. 


I, Such as expreſly ſentence the Party to 
the Puniſhment proper for his Crime. 
| - 2, Such as give no ſuch expreſs Sentence. 


Of Judgments by ſuch expreſs Sentence 
there are two Kinds, 

I. Such as are fix'd and ſtated, and al- 
ways the ſame for the ſame Species 
of Crimes, ch. 48. ſect. 2 to 14. 

2. Such as are diſcretionary and vari- 
able according to the different Cir- 
cumſtances of excl” Tak, at 48. 
14 to 21. 


Of Judgments which give no ſuch ex- 
preſs Sentence, there are alſo two Kinds, 


2. Abjuration, ch. 48. ſect. 24. 


an Attainder, &c. are, 
I, The Forfeiture of Lands and Goods, 
ch. 49. ſect. 1 to 42. 
2. The Loſs of the Wife's Dower, ch. 
49. fect. 42 to 47. 
3. The Corruption of Blood, ch. 49. 
ſect. 47. 10 the End of the Chapter. 
Forfeitures of Lands and Goods are eithery 
1. By the Common Law, (ch. 49. ſect. 
= 40018.) 0, | 
2. By Statute, ch. 49. ſect. 18 to 30. 
Judgments may be avoided either, 
1, Without Writ of Error, (ch. 30. 
ſect. 10 to 17.) or, 
2. By Writ of Error, | 
They may be avoided by Writ of Er 
ror, either, 
1. For Faults apparent in the Record, 
(ch. 50. ſect. 1.) or, 
2. For Matters dehors the Record, ch. 
30. . 2.00 10. 
The Party condemned is either to be, 
1. Reprieved, (ch. 5 1. ſect. 8, 9.) or, 
2, Executed, ch. 51. ſect. 1 to 8. 


* 


A TREATISE 


1. Outlawry, ch. 48. ſect. 21, 22, 23. 


The moſt conſiderable Conſequences of 


_ © . r 
r aha I ok = dT 
"73 


1 * — 
n S 
— — — 3 


X . a | 
— F 
x 
\ 
2 
+4 PF; A 
9 2 Ja * 7 0 
N 
San 1 Dy 
a. * 7 3 W Ie 
I — 
8 pod T5 4 
4 . 7 - 
=, I N 1 
91 2 2 RS 
N 
. —— aged 
822 e * 
* * 4 b 
. * 
4 * N 71 2 
085 


: * ry 


BOOK I. 


I 


CHAP. 
Courts of criminal Juri ſdict 
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, which have Juriſdiction over ſuch 


Manner the Offenders are to be proceeded againſt by ſuch 


. The Nature of the Courts 


— — 


2 * N ** * — 


r e 


Offences. 


In what 
Courts, 


o 
IT 


* * 
— A 


8 * 


1 4 - 2 
. — - 4 
2 „ = r 


B 


Speed 521, have ſometimes ſate in Perſon with the Juſtices at the Arraignment 


from Fol. 5 to made returnable before the © King himſelf, That in old Time our N 


| miſſion, 15, any the leaſt Deviation from the old known ſtated Forms, how«Y 


2 Of Courts of criminal Furiſdiction in general. Book jj 
And firſt, for the better Underſtanding of the Nature of ſuch Court 


I ſhall premiſe ſome Conſiderations concerning them in general, and then 
conſider the Nature of the Principal of them in particular. 


As to the Nature of ſuch Courts in general I ſhall conſider, 


1. What is requiſite to the Conſtitution of their Authority. 
2. What is incidental to all ſuch Courts in general. 


8.P. C. 54,5 5. Seck. 1. As to the firſt Point I ſhall take it for granted, That th 
King being the ſupreme Magiſtrate of the Kingdom, and intrufted yi 
the whole executive Power of the Law, no Court whatſoever can hy 
any ſuch juriſdiction, unleſs it ſome Way or other derive it from f 
Crown. |; _—_ 5 N — 8 . 

Dalt. ch. 1. Sec. 2. Yet it ſeems, That the King himſelf cannot fat in Judpm 

c . upon any Indictment, becauſe he is one.of the Parties to the Suit; 

21 . 71 a. therefore where it is ſaid in ſome of our ancient Hiſtories, that our Ki 


J Hal. Ab. great Offenders, probably it ought not to be intended that they cane 
535, Judges, but as Spectators only, for the greater Solemnity of the M 


ceeding. 
Inſt. 70,1. Sec. 3. And it is faid by * Sir Edward Coke, That the Kin | 
4 Inſt. 103. committed and diſtributed all his Power of Judicature to ſeveral (u 


8H. 4. 13. b. of Juſtice ; and though it may be argued with the higheſt ,Proh 


14. &: 20. 


2 R. z. 11. both from the Nature of the Thing, and the conſtant Tenor d 


nt ancient Records and Hiſtories ſince the Conqueſt, and alſo from 
. Form of all Proceſs in the King's Bench and Chancery, which is a 


LN : ol. in Perſon, often determined Cauſes between Party and Party, prope 
2 ch. 1. thoſe Courts; yet at this Day, by the long, conſtant and unintemi 


© 28 Aſſ. pl. Uſage of many Ages, our © Kings ſeem to have delegated their wi 
Tb os judicial Power to the Judges of their ſeveral Courts, which by the | 
immemorial Uſage have gained a known and ſtated Juriſdiction, . 

lated by certain and eſtabliſhed Rules, which our Kings themſelve 

not alter without an Act of Parliament. 

6 H. 7. 4b. Sed. 4. For it ſeems to be clearly agreed, That the King d 
e. 4, give any Addition of Juriſdiction to an ancient Court, but that al 
4Inſt. 125, Courts muſt be holden in ſuch Manner, and proceed by ſuch Rule 
3 1 in ſuch Caſes only, as their known Uſage has limited and preſcri 
12a and from hence it followeth, That as the Court of King's Bench 


2 H. H. P. C. not be authorized to determine a mere real Action between Subject and 


105. 


Skin. 275... JS ſo neither can the Court of Common Pleas to inquire of K | 
or Treaſon. | 3 | | Tz 
1 Sect. 5. Nay, it is ſaid by ſome, That the King is ſo far refiru 


the ancient Forms in all Caſes of this Nature, that his Grant 
judicial Office for Life, which has been accuſtomed to be granted 
at Will, is void. | 
42 Aff. 12,13. Seck. 6. And the Law is fo jealous of any Kind of Innovatid 


agg, a Matter ſo highly concerning the Safety of the Subject, as not .o 


A 10. b. Material it may ſeem, as will be more fully ſhewn, Ch. 5. Seck. 1. 


Bro. Indict- 


ment, 22, 38. | | | 


hap. 1: Of. Courts of criminal fumiſdickim in general. 3 


v4. 7. And from the like Reaſon it follows, that Commiſſions to * 42 Af. f. 
xz the Goods and impriſon the Bodies of all Perſons, who (hall be no- e en 
molly ſuſpected of Felonies or Treſpaſſes, without any Indictment or 15, 186. 
r legal Proceſs againſt them, are illegal and voi. 2 Inſt. 54. 
v9, 8. And it is laid, That the King cannot grant any new Commiſſion = 
tatſoever, that is nat warranted by ancient Precedents, however neceſſary 
my ſeem, and conducive to the publick Good; and therefore * Com- „ Inſt. 163. 
ils to aſſfay Weights. and Meaſures, being of a new Invention, were * 7 "pay 
wdemned by Parliament; and it is. faid by © Sir Edward Coke, That the 18.3. ch. 14. 
ng could not authorize Perſons to take Care of Rivers and the Fiſhery 1 


1 | | 4 b r. 
wn, according to the Method preſcribed by the Statute of Iv hn. 2. Ch, 382. b. 
before the Making of that Statute. 6 Mod. 97. 


ec. 9. As all Judges muſt derive their Authority from the Crown, by ag _ 


we Commiſſion warranted by Law, they muſt alſo exerciſe it in a legal Bro. Jndges, 
ner, and hold their Courts in their proper Perſons ; for they cannot 
ty Deputy, nor any Way transfer their Power to anc ther, as the Judges * Latch. 7. 
ecleſiaſtical Courts may. 3 po 

l. 10. But it ſeems, That regularly where there are divers Judges Bra. Coron. 
Court of Record, the Act of any one of them is effectual eſpecially 1441 5 
tir * Commiſſion do not expreſly require more. 1 _ __ 
if, 11. It hath been * refolved, That by the Common Law, all Pa- 23 4. Pl. 7: 
6 of the Juſtices of either Bench, Barons of the Exchequer, Sheriffs N 25 
eators, Commiſſioners of Oyer and Terminer, Gaol-Delivery, and of 8. P. C. 53. 

r Peace, are determined by the Death of the King who made them. PEERS ; 
h it ſeems * certain, That at the Common Law (before 1 Ed. 6. 7. wy "95 4 
1 more at large, Ch. 6.) if one had been convicted of any Offence Hob. 79: 
ny ſuch Commiſſioners, and the King had died before Judgment, Laney 073: 


| judgment at all could have been given, becauſe the King was dead for * 27 Al. 23. 
on the Judgment was to have been given, and becauſe the Authority 7 op og f 


the Judges was determined. Alſo it is ſaid, that at * Common Law u Ball. 6. 
Perſon attainted in the Time of a former King, could not have been Penloe 79. 
wurd without a new Warrant. Vet it hath been adjudged, That the N * 
bority of a! Coraner or Verderor ceaſes not by the Demiſe of the 4 E. 4- pA; 
$0 whoſe Reign they were choſen ; and that the Office of a n Bro. Judges, 
kt, in ſuch Places where he is choſen by a Corporation, having by its 1 K. 5. 1: 
rter the Inheritance of the Office, does not determine by the Demiſe Crom. Jur. 
tie King; from whence it ſeems alſo to follow, That no other Cor- ! 7 
ton-Officer, who by the Charter is inveſted with any judicial Autho- x 1 Al 775 8 
, loſes it by ſuch Demiſe. 1135 | 


þ 10 12. And to prevent the Diſorders and other Inconveniences, which : wo 16. 
nd ! ppen upon the Death of a King, from the Want of Perſons armed Dy-165-pl. 2. 
Ft competent Authority to execute the Laws, before the Succeſſor can 23% 175. 


C Time to appoint others, it was enacted by 7 & 8 Gul. 3. 27. Sect. 21. Bro. Coron. 
f no Comm ion either Civil or Military, ſhall ceaſe, determine, or be *®: 
0 Reaſon of the Death and Demije of his jaid Majeſty, or of any of his e 
5 if Succeſſors, Kings or Queens of this Realii; but that every ſuch Commiſ- Crom. Jur. 
all be, continue, and remain in full Force and Virtue, for the Space of fix . 
bah next after any ſuch Death or Demiſe, unlejs in the mean Time ſi -ded WY 
ermned, or made void by the next and immediate $ ry, t 25 oy = = 2, 
rig] Crown of this Realm, according to the Aft 27 n In. — mag Of. 
„ o ng to the Act of Settlement in the ſaid Sta- fees, 25. and 
ba -. zoned, is limited and appointed to go, remain or deſcend. denied in S. P. 
bn And it is further enacted by 1 Anna, Stat. ev Par- z Thar IN 0 
rufen or Grant of any Office or Imployment either Civil or Military, = ; Co. zo b. 
to be made, ſhall ceaſe, determine, or be void, by Reaſon of the Death 


or 
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Writ of Si non omnes, Writ of Aſiſtance, or Commuſſion of the Peace |, 


 fuch Commiſſion and Writ ſhall be and continue in full Force for fix My 


ſton, Proceſs or Proceedings whatſcever, in, or 1ſſuing out of, any Court if j 


. . 


Terminer, general Gaol- Delivery, or of Aſociation, Writ of Admittqy, 


Of Courts of criminal furiſdiction in general. Bogy 
or Demiſe of any King or Queen of this Realm, but that every ſuch Py 
Grant 72575 Thien he and remain in full Force for fix Make a 0 
any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded,” deteryy,,, 
or made void by the next immediate Succeſſor, to whom the Crown is ini 
and appointed to go, remain or deſcend. E IL ORR, 8. 

And it is farther enacted, Par. 5. That no Commiſſion of Aſſize, "Oye, , 


* 


be determined by the Death of any King or Queen of this Realm ; but «, 


next enſuing, notwithſtanding ſuch Demiſe, unleſs ſuperſeded and deterni 
by the next Succeſſor : And alſo no original Writ, Writ of Niſi Prius, Coy 


quity, nor any Proceſs or Proceedings upon any Office or Inquiſition, nr 


Writ of Certiorari, or Habeas Corpus, in any Matter or Cauſe, either ( 
minal or Civil, nor any Writ of Attachment, or Proceſs for Contempt, | 
ſhall be determined, abated, or diſcontinued, by the Demiſe of any Kin 
Queen of this Realm; but every ſuch Writ, &c. ſhall remain in full Fn 
to be proceeded upon, as if ſuch King or Queen had lived. 
: 2 Inſt. 311, As to the ſecond Point, viz. What is incidental to all ſuch Colt 
Rep 1 oY 75- general, I ſhall only take Notice of the following Particulars ; | 
F. N B 85. f. Setz. 14. Firſt, That all Courts of this Kind muſt be Courts of 
16. a. 239.d. cord; for a Court which is not of Record, can neither impoſe any f 
: 63. E. F. pl on an Offender, nor award a Capias againſt him, nor even hold Pla 
"ny a common Treſpaſs Vi & Armis; and from hence it clearly follows, 
be preg t7-Þ. no Proceedings of any Court of criminal Juriſdiction, can be rem 
2 Lev. 93. into a Superior, but by Writ of Error or Certiorari; and that no Mn. 
1 Mod. 215. ment can be taken againſt the Truth of any Thing recorded in any f 1 
18 Court ; * and that all Courts of Common Law, that have Power e 
v» galk. 200. them to fine and impriſon, are thereby made Courts of Record. 
u eneb. See. 15. Secondly, That all ſuch Courts may injoin the People 
3 keep Silence under a Pain, and impoſe reaſonable Fines, not only 
8 Co. 38.b. ſuch as ſhall be convicted before them of any Crime on a formal Pr 
| 8 b. cution, but alſo on all ſuch as ſhall be guilty of any Contempt in 
ro. El. 581. rae? | ? | 
18d. 143. Face of the Court, as by giving opprobrious Language to the u 
Brook Leet, or obſtinately refuſing to do their Duty as Officers of the Court; at 
— . 82. is ſaid, That all ſuch Courts, except the Court-Leet, may alſo imp 
Dalton ch. 1. all ſuch Offenders : Alſo it ſeems, * That even a Court-Leet is fo far 
_ 75 3- truſted with the Keeping of the Peace within its own Precinct, that WW: un 
Cromp. 7. Steward of it may by Recognizance bind any Perſon to the Peace, te 
11 Co. 43. b. ſhall make an Affray in his Preſence, fitting the Court, or may cone e 
ſems contra. him to Ward, either for want of Sureties, or by Way of Puniſhne 
1 without demanding any Sureties of him, in which Caſe he may afterva 
; Int. 29. impoſe a Fine according to his Diſcretion ; from whence it follows d 
27 Aſſ. pl. fiori, that other ſuperior Courts of Record have the like Power. 
„ "RT 57. Sed. 16. Thirdly, That no Judge of any ſuch Court is compellabl 
G. deliver his Opinion before-hand, in Relation to any Queſtion which 
— 8. after come judicially before him. 2 N 
7 Sect. 17. That no ſuch Judge is any Way puniſhable for a mere 
122. ror of Judgment, as hath been more fully ſhewn in the firſt Book, Chop. 
TO AY: Sed. 6. "I = 


2 | Sell | 


hap. 2+ Court of the High Steward of England. _ 
wt. 18, It is queſtioned, whether all Courts of Record may not diſ- Lamb. 463 
y Perſon arreſted, during his Journeying to or from ſuch Courts, _ ara 
neceffary Attendance there by Proceſs from any other Court : However 1 59. 
bems to be agreed, That any ſuch Court may diſcharge a Perſon who b Brown 15. 


7, The Court of the Seſſions of the Juſtices of the Peace. 
% The Court of the Coroners. | | 

9. The Sheriff's Torn. 

10, The Court-Leet. 


The Office of High Steward of England, which anciently was Heredi- 4 Inſt. 58,59. 
j, not having been granted to any one fince the Reign of King Henry Po OY 
Fourth, but only pro hac vice, either for the Trial of a Peer on an In- quer, 33, &c. 


ment for a capital Offence, or for the Determination of the Preten- Crompton of 


e thoſe who claim to hold by Grand Serjeanty, to do certain ho- ig ag 
ukle Services to the King at his Coronation : It ſeems needleſs to make Ca. 2, 3 


talar Inquiry, concerning the Authority of the Court of this High = H. HF. C. 
&, of which very little Mention is made in our ancient Records, or 
aw-Books ; and therefore I ſhall content my ſelf with remarking in this 
«tn general, That anciently the Duty of this Office conſiſted in ſuper- 
Ing and regulating next under the King the Adminiſtration of Juſtice, 


Lal other Affairs of the Realm, whether Civil or Military, and that no 3 Inſt. 28. 


the particular Manner of executing this Office in the Trial of a Peer, I £308 29: 
l refer th he Cha ing the Tri "ls hp 
ter the Reader to the Chapter concerning the Trial of Peers. infr Ch. 8. 


Sect. 1. 


8 CHAP. 
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be ſo arreſted in the Face of it. * oh 2. 
— . Rr PR A RE CO AOL Sr. 180. 
CHAP: I 
Of the Court of the High Steward of England. 
p now I am to confider the Nature of the principal Courts of cri- 
\ ninal Juriſdiction in particular, and 
J. Of the Court of the High Steward of England. 
2. The Court of King's Bench. FOO 
3. The Court of the Conſtable and Marſhal. ce a 
1. The Court of the Juſtices of Oyer and Terminer. | ; 
z. The Court of the Juſtices of Gaol-Delivery. | 
6. The Court of the Juſtices of Aſſize and Nih Prius. 


under the Degree of Nobility is capable of ſo honourable a Poſt ; and 13 H.8.11.b. 
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E. Of the Court of King's Bench. vg 


CHAP. III. 
Of the Court of King's Bench. 


Sect. 1. "HE whole Juriſdiction which 1s now diſtributed among | 


f | ing 71 8 ſeveral Courts of Weſtminfter-Hall, ſeems in the firſt a 
N and Madox, after the Conqueſt, to have been lodged in one Court, commonly di 
ch. 19. the King's Court, wherein Juſtice is ſaid to have been adminiſtred ( 


2 _ times by the King himſelf in Perſon, and ſometimes by the High Juſt 


2H.H.P.C.6. who was an * Officer of very great Authority, and uſed in the King! 

1.0 22 ſence beyond- ſea to govern the Realm as Vice-Roy. 

| 95. Letter 3. Set. 2. Out of this Court the Courts of Common Pleas and Fx 

2 Inſt. 24, quer ſeem to have been derived, ſome 'Time before the making of the 

3 Tales tute of Magna Charta; the former of which Courts properly det 
Ch. 19. Pleas merely Civil, and the latter thoſe relating to the Revenue d 
N b Inſt. Crown. And after the © Erection of theſe Courts, the ſupreme Cour { 
' Rs we. by Degrees to have obtained the Name of the Court of King's Bend, 
© Madox 543. hath always retained a ſupreme Juriſdiction in all criminal Matters, al 


in certain perſonal Cauſes, and is {till ſuppoſed to have always the 


* aver 185, : 

Pl. 6. himſelf in Perſon fitting in it. 

Madox 543, | 

© of For the better Underſtanding the Nature of this Court, I ſhall conſider 
Courts, 78. B. following Particulars : 


I. In what Manner it corrects all Kinds of Miſdemeanors d 
Perſons in general. Fs 
2, How far it reforms inferior Courts. 
3. How far its Preſence ſuſpends the Power of all other Court 
4. What Rules are to be obſerved in the Form of its Proceed 


See 16Ca. 1. Set, 3. As to the firſt Point, it is certain, That this Court is inn 
"DO py 2- with the higheſt Juriſdiction, not only over all capital Offences, but al 
4 Inf. 71. other Miſdemeanors whatſoever of a publick Nature, tending either 
H. H. P. C. Breach of the Peace, or to the Oppreſſion of the Subject, or to then 
* of Faction, Controverſy, or Debate, or to any Manner of Miſgovem 
fo that whatſoever Crime is manifeſtly againſt the Publick Good, It 
within the Conuſance of this Court, though it do not directly ut 
particular Perſon ; neither can any private Subject, who has not forjelt 
Right to the Protection of the Law, ſuffer any Kind of unlawful Vi 
or groſs Injuſtice againſt his Perſon, Liberty, or Poſſeſſions, from an 
ſon whatſoever, without a proper Remedy from this Court, not c 

_ datisſaction of the private Damage, but alſo for the exemplary Pun 

f of the Offender. 

ſ Se&?.-4. Neither is it neceſſary in a Proſecution of any ſuch 0 
1 in this Court, to ſhew a Precedent of the like Crime formerly pu 
: Sid, 166. here, agreeing with the preſent in all its Circumſtances ; for thus 
ee eigca being the Cuſtos Morum of all the Subjects of the Realm, wheres 

meets with an Offence contrary to the firſt Principles of common 

2 


d of dangerous Conſequence to the Publick, if non reſtrained, will adapt 

mich a Puniſhment to it as is ſuitable to the Heinouſneſs of it. 

v4. 5: And ſo high a Truſt doth the Law repoſe in the Juſtice and In- 

port of this Court, as generally to leave it to the Diſcretion of its Judges 

9 inflict ſuch Fine and Impriſonment, and even infamous Puniſhment 

Offenders, as the Nature of the Crime, confidered in all its Circum< 

ces, hall require; neither doth it confine them to make uſe of their Mo. 666. 

wi Priſon, but leaves them at Liberty to commit Offenders to any Priſon EI. 913. _ 
the Kingdom, which they ſhall think moſt proper, and doth not ſuffer * 
other Court to remove or bail any Perſons condemned to Impriſonment 

them. 3 

of 6. Alſo this Court hath ſuch a ſovereign Juriſdiction in criminal 

liters, that it may proceed as well on Indictments found before other Dali. 25. 
its, and removed into this by Certiorari, as on Indictments or Infor- 2 H. H. P. C: 
"Hons originally commenced in it, whether the Courts before whom 8 6 

+ Indictments were found be determined or ſuſpended, or ſtill in eſſe, * ; = 
whether the Proceedings be grounded on the Common Law, or on Gromp Jari 
me Statute making a new Law concerning an old Offence, and appoint- 3 
certain Juſtices to execute it, as the Statutes of * forcible Entries, » , Co. 118 
{ the © Statute of Philip and Mary, againſt Perſons taking away Fe- See B. 1. Ch. 
ls under the Age of ſixteen Years from their * Guardians, Fc. Nei- 54. Sect. 51. 
r doth a Statute which appoints, That all Crimes of a certain Deno- ay preg. * 
nation ſhall be tried before certain Judges, exclude the Juriſdiftion of 2 Mod. 128, 
; Court without expreſs negative Words; upon which Ground it hath 44869. 

2 reſolved, That © 33 H. 8. 12. which enacts, That all Treaſons, &c. 94. 10; . 
kin the King's Houſe, ſhall be determined before the Lord Steward of * 2 Init. 549. 
King's Houſe, &c. doth not reſtrain this Court from procceding a- 4 Hf. ng. 
ut fuch Offences : But where a Statute creates a f new Offence, which 
x not taken Notice of by the Common Law, and erects a new Juriſdic- he B 

n for the Puniſhment of it, and preſcribes a certain Method of Proceed- dove — . 
A on queſtionable, how far this Court has an implied Juriſdiction in oy 2 

Ma Cale, | erning 
g.). But it is certain, That the Law has ſo high a Regard to this + aa 
ut, that it will not ſuffer a? Record regularly removed into it from an 


E 22E.3.6.b. 


ſome few Special Caſes ;) k yet if the Juſtices perceive, that there is any 49 All. 43: 
actce in endeavouring to remove any ſuch Record, or that the ſole Inten- 
n of ſuch Removals is the Delay of Juſtice, they may on their Diſcreticn 53% G. 2. 
aſe to receive ſuch Record, and may before it is filed remand it beck An . 
Jn, for the Expedition of Juſtice ; and upon this * Ground, as I ſuppoſe, S. P. C. 158. 
lee one who had pleaded Not guilty to an Appeal below, and at his 31 Rol. Rep. 
had challenged ſo many of his Jury, that the Inqueſt could not be Gro. Car. 
en for want of Jurors, whereupon a new Diſtringas was awarded, rc- 297: 
ned himſelf in the Court of King's Bench, he was ordered to be re- 8 
ded; Alſo by the Conſtruction of the Statutes, which impower the 1 
mon Law Courts of Meſtminſter, to grant al N. Prius for the Trial : Sid, 329, 
lucy joined in thoſe Courts, the Juſtices of the King's Bench may grant 5 e 
En : wo 5 Caſes of Treaſon and Felony as in other common 8 4 Tg 
5 q 805 e, for uch Trial, not the Record it ſelf is ſent down, but 6 ö 
4 C ranicript of It, nag i 4 Inſt. 74. 
«, 8, And it is recited by 6 H. 8. 6. That divers Felons and Murder- Ray. 364: 
pm fergned and untrue Surmiſes, had oftentimes removed as well their Bo- 

A wi inditments, by Writ and otherwiſe, before the King in his Bench, 

"aud nat by the Order of the Law be remitted and ſent down to the Tuſtices 


of 


2H. H. F. . 


$, 9. 
See 1 Sid. 296. 


fur one, to be remanded ® after the Term in which it came in, (except 2 H. H.P. C. 3. 
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8 Df the Court. of King's, Bench. oc jj 


of Gaol-Dehivery,' or of the Pence, nor other Fuſtices, nor Commiſſioner + 

proceed upon them after the Courſe of the Common Lat. And thereupon 1 

Cror enacted, That the Fuſtices of the King's Bench have full Authority jy. 1. 

Cromp. Jur. : f ; 'y by thei 

213. Diſcretions, to remand and ſend down, as ell: the Bodies of all Poly, an 

Murderers, brought or removed before the King in his Bench, as.their Jy; 

ments, into the Counties where the ſame Murders or Felonies. have been by 

- mitted and done; and to command all Fuſtices of Gaot-Delivery, Jujj,,, 

Peace, and all other Fuſtices and Commiſſioners, and every of them, i 9 

ceed and determine, upon all the aforeſaid Bodies and Indifiments: j; nm 

ved, after the Courſe of the Common Law, in ſuch Manner as the ſany 4, 

ſlices of Gaol-Deltvery, Fuſtices of Peace, and other Commiſſioners, ar. 

of "them, - might or ſhould have done, if the ſaid Priſoners or Indigh, 

had never been brought into the ſaid King's Bench. | 

Ray. 367. Sect. 9. In the Conſtruction of this Statute it ſeems to have been þ, 

den, That it ſhall not be extended by Equity to High Treaſon. 

Seck. 10. As to the ſecond Point, vig. How far the Court of Rin 

Bench reforms inferior Courts, there is no Doubt, but that this Cour, þ 

ing the higheſt Court of Common Law, hath not only Power to was 

erroneous Judgments given by inferior Courts, but alſo to puniſh all inf 

Magiſtrates, and all Officers of Juſtice, for all wilful and corrupt Abus 

their Authority, againſt the known, obvious, and common Princils 

natural Juſtice, but not for mere Miſtakes, which an honeſt well ma 

Man may innocently fall into. e e 

Sect. 11. As to the third Point, viz. How far the Preſence df 

| Court ſuſpends the Power of all other Courts, it is certain, That thi 

H. P. C. 156. ing the * ſupreme Court of Oyer and Terminer, Gaol-Delivery, and B 

2H. H.. C. doth fo tar ſuſpend the Power of all other Juſtices of this Kind, n 
9 Co. 118. b. 9 a a : „ 

27 Alf. pl. 1. County wherein it fits, during the Time of its fitting in it, (if ſuch 

3 Inſt. 27. ſtices have * Notice of its fitting there, and even without ſuch Nat 

| A HAS ſome ſay,) that all Proceedings commenced before any ſuch [uf 

Bro. Commiſ- during ſuch Time are void; yet it“ ſeems, That ſuch Juſtices may | 

_ 2 ceed upon Indictments taken in a foreign County and removed bt 

Ch. 5. Sect. 3. them, becauſe the Court of King's Bench hath nothing to do with 

* 4 Inſt. 73. Indictments, unleis they be removed into it. Alſo there ſeems t 

Dy. Wo 7 the ſame Reaſon, That ſuch Juſtices may proceed on Indictments 

Pl. 45. before them, of Offences in the ſame County before the Term; fir 

© Keilw. 152. {aid in © Keiltiay, That if an Appeal be commenced before Juſtices in 

b.. and afterwards another Appeal be brought in the King's Bench, i 

5 be a good Plea that another Appeal is depending; which ſhews tha 

King's Bench ought not without a Certiorari, &c. to intermeddle in an 

peal, whereof another Court is legally poſſeſſed before; and the Ri 

f Keilw. 153. ſeems to be the ſame as to Indictments: And it is ſaid in the ſame ! 

That if the King's Bench and Juſtices in Eyre are in one County, J 

{hall not change the Power of the Juſtices in Eyre, but that if the 

will make Proceſs for any Thing not commenced before the Juſtices of 

as to ſuch Thing their Power is ceaſed ; by which it ſeems to be in 

that as to what was commenced before them, their Power continues: 

« 3 Inſt. 24. ever, it is certainly the 5 ſafeſt way for any of the Juſtices above ment 

= yy proceeding on any ſuch Indictment, to have a Special Commiſion {0 

ics, Purpoſe, and it is moſt adviſable, that ſuch Commiſſion bear Tete in the 


Co. Entries, Sed. 12. As to the fourth Point, What Rules are to be obſen e 
Th . 58. b. the Form of the Proceedings of this Court, it ſeemeth, That all P 0 
i Co. Entries, UPON * Writs of Appeal, and alſo all Proceſs upon * Indictments fe o 


28715 355 b. hither by Certiorari from a foreign County, ought to be made rel 
356.b. 358.8. | - | | 


#4 


bp. Of the'Court of «the Gonflable and Hard. 9 


1 nobis nb1cunque fuerimus, but that all Proceſs upon * Bills of Appeal Co. Entries | 
g one in cuſtodia Mareſchalli, and perhaps alſo upon Indictments 3g. b. 50 
' nced in the King's Bench, | ought to be returnable coram nobis upud $o. Entries 
R monofterium Alſo it has been © reſolved, That whete the Court pro- 352. $c3.b, 
4 on an Offence committed in the ſame County wherein it fits, the 85 
g may be made returnable immediately; but that Where it proceeds on tries 360. a. 
ofence removed by Certiorari from another, there muſt be fifteen Days 301 nen 
en the Teſte and Return of every Proceſs. „ 


| Co.Lit.r34.b. 
a | 1 Lev. 61. 
1 Sid. 72. 2 Rol. Ab. 626. pl. 4, 5. 2 Inſt. 550, 568. 
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Of the Court of the Conſtable and Marſhal. 


0k the better Underſtanding the Nature of this Court, it may not 

k improper to premiſe ſome general Conſiderations concerning the 

{at Juriſdiction of thoſe high Officers before whom it is holden, _ 

1. As to Office of High Conſtable of England, which an- Dy. 285. b. 
ly was Hereditary, the ſame being eſteemed of too high Authority 4 Inſt. 127. 
| ſafely intruſted with any Subject, but only pro hac vice, fince tage 5 
nof King Henry the Eighth, and there being very little to be found Mad. Hiftory 


u ancient Records and Hiſtories, concerning the particular Power of the Exche- 


lhority of this high Officer, our moſt learned Antiquaries ſeem to {a my 
ble to give us little more than their own Conjectures concerning this 
tr, However there is no Doubt, but that he was an Officer of ve- 

rat Power both in War and Peace; and indeed his very Name im- 

o leſs; for the Word Conſtable ſignifying in general a Commander Madox 27. 

fer, he who was called Conſtable of England, or the King's Con- 

r ſometimes, by way of Eminency, the Conſtable, without any Madoex 28. 

x Adition, cannot but be thought to have been a Perſon of the 

& Command and Authority; and the Statute of 13 R. 2. (which 

lage ſet forth in the following Part of this Chapter,) reſtraining his 

Won to Things touching War, not determinable by the Common 

n relation to which it requires him to proceed according to ancient 

* Clearly ſuppoſes him to have an ancient eſtabliſhed Authority 

Ing theſe Matters: And it ſeems to have been ſomewhat doubtful, 
the making of the ſaid Statute, Whether the Conſtable and Mar- 48 E. z. 3. 


Kn. | Ws 

2. Neither do there ſeem to be any greater Footſteps in Anti- 

af the original Inſtitution of the Office of the Lord Marſhal, or 

v Power, or Authority ; for anciently there were ſeveral Officers of 

ings Houſhold, who were called Marſhals, as the Marſhals of his 

ſis, of his a Birds, and of his * Meaſures, who had certain Salaries . Madox 30 
u them, for the Management or well ordering of the Things com- 
Uto their Charge. And in the ancient Records relating to thoſe 11 der 20 
, there ſeems no more to be meant by having the Marſhally of zi. tha 
ng, than to have the Overſight, or Charge, or Ordering of it: 

" our old Records, there are ſome Officers taken Notice of by the 

el Marſhals, who are mentioned only in general to have been Ser- 


D ture 3“. 


tad not a general Juriſdiction over all Contracts whatſoever made be- 3 H. 4. 4,5. 


F the King's Houſhold, without any farther Account of the Na- Madox 29 
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1 Rol. Ab. 
527. K. 


Of the'Court of ile Conſtalle and Marſhal. Bod 


22d Year of King Edw. 3. the Parliament granted Fifteenths on divers ( 


ditions, one of which was, That there ſhall be no Mareſchalſy in | 


land, except the Mareſchalſy of the King, and of the Guardian of p. 


Madox 31, 
32, 33* 

a Fleta Lib. 2. 
Ca. 4. 

Co. Lit. 74. 

b Madox 33. 


© 4 Inſt, 123. 
Caſes in Par- 
liament 60. 

4 Fleta Lib. 2. 
Ca. 3. 


Madox 29. 


ſbal, but that the Court of the ſame Conſtable and Marſhal ſhall hav 


and uſed, as it was accuſtomed to be uſed in the Time of King Edwatd. 


His Matter in his Petition, . N that any Man be ſent for to anfuer ther 


 ſhal of England, to the great Damage and Diſquietneſs of the Pele: 


Conſtable and Marſhal hath incroached to him and daily doth incroad 
tracts, Covenants, Treſpaſſes, Debts and Detinues, and many «ther J 


_ Confiable and Marſhal, to ſurceaſe in that Plea, ufiti 


land, when the King ſhall be out of England. And it ſeems clear, 


there was one Marſhal ſuperior to the reſt, who was ſometimes called 4 


Maſter-Marſhal, at other Times the King's Marſhal, the Marſhal of x; 
land, or the Earl Marſhal, being an Officer of very great Authority jy 
in War and Peace, whoſe principal Office in * Time of War, was to m 
late the Incampments of the Army, and to aſſign to the Troops ther 
ſpective Poſts in the Day of Battle; and in * Time of Peace, to proyid; 
the Security of the King's Perſon in his Palace, to diſtribute the Logs; 
there, and to preſerve Peace and Order in the King's Houſhold, andy 
aſſiſtant to the Conſtable in Determining Cauſes, and alſo to execute 
Orders both of the Court of the Conſtable, wherein he himſelf (it 
Judge, and of the © Court of the High Steward, to which he ſeems to 
been only an Officer, | 3 2 
Sect. 3. But whatever might be the original Inſtitution of theſe Ofig 
or the Nature of their Authority, it is certain their Juriſdiction is x | 
ſent declared, limited and reſtrained by certain Acts of Parliament je 
the Making whereof, we have ſcarce any Thing memorable on Rear 
cerning this Matter, e 
Sect. 4. And firſt it is enacted by 8 R. 2. 5. as followeth, Bern 
vers Pleas concerning the Common Law, and which by the Common Lau i 
to be examined and diſcuſſed, are of late drawn before the Conſtable and 


agreed and ordained, That all Pleas and Suits touching the Common Law, 
which ought to be examined and diſcuſſed at the Common Law, ſhall nt | 
after be drawn or holden by any Means before the aforeſaid Conſtable aud] 


which belongeth to the ſame Court, and that the Common Law ſhall be ext 
and uſed, and have that which to it belongeth, and the ſame ſhall be ext 


Sect. 5. And it is farther declared by 13 R. 2. 2. in the following . 
Becauſe that the Commons do make a grievous Complaint, that the Court 


Ppleadable at the Common Law, in great Prejudice of the King, and | 
Courts, and to the great Grievance and Oppreſſion of the People: Our 
the King, willing to ordain a Remedy againſt the Prejudices and Gris 
aforeſaid, hath declared in this Parliament, by the Advice and A en 5 
Lords Spiritual and Temporal, the Power and Furiſdiction of the ſaid (u 
in the Form that followeth: To the Conſtable it pertaineth to have Cu 
Contracts touching Deeds of Arms and of War out of the Realm, ande 
Things that touch War within the Realm, which cannot be determined i 
cuſſed by the Common Law, with other Uſages and Cuſtoms to the ſame 
ters pertaining, which other Conſtables heretofore have duly and reaſonal! 
in their Time. Joining to the ſame, That every Plaintiff ſhall declare} 


And if any will complain, That any Plea be commenced before the Conſt) | 
Marſhal, that might be tried by the Common Lan of the Land, the fant A 
tiff ſhall have a Privy Seal of the King without Difficulty, directed ti tl 
t be diſcuſſed by ti 
Council, if that Matter ought of Right to pertain to that Court, or other 
5 


þ tried by tht Common Lam of the'Reaim of England, and alſo that they fur- 
eſt in the mean Time. ai TH ERQUISIIOT bn 9.973 i. i 
5. 6. And it is farther enacted by 1 H. 4. 14. as followeth, For many 
wut Inconveniencies and Miſchiefs, that often have happened, by many 
i; made within the Realm of England before this Time, it is ordained and 
f ahliſhed from henceforth, That all the Appeals to be made of Things done 
ln the Realm, ſhall be tried and determined by the good Laws of the Realm, 
ub and uſed in the Time of the King's noble Progenitors ; and that all the 
bal to be made of Things done out of the Realm, ſhall be tried and deter- 
l before the Conſtable and Marſhal of England for the Time being: And 
rer, it is accorded and aſſented, That no Appeal be from henceforth made, 
in any wiſe purſued in Parliament in Time to come. ; 


1 „ 1 


the better Underſtanding of the Conſtruction of theſe Statutes, and the 
Mature of this Court, I ſhall examine the following Particulars: 


1, How 2 the ſaid Court hath Conuſance of Points of Honour in 
, DOT TO If $9. 1 

2. Whether it can puniſh private Perſons for marſhalling Funerals. 

z. Whether it can be holden by a Lord Marſhal alone without a 
Conſtable. FR”. 2 . So £66 

4. Whether its Power as to Appeals of Treaſon be ſuperſeded by 26 
or 35 H. 8. or 5 and 6 Ed. 6. 11. or 1 and 2 Ph. and Mar. 10. 

J. By what Law, and in what Manner it proceeds. 

b. Whether it may be prohibited if it exceeds its Juriſdiction. 

7. Whether it can be holden by Commiſſion. 


l. 7. As to the firſt Point it is obſervable, That the above men- 


n to Things done within the Realm in theſe Words, To the Conſtable 5%. 

rtaneth Conuſance, &c. of things that touch War within the Realm, which 

unt be determined nor diſcuſſed by the Common Law : From whence it 

g follow, That this Court has nothing to do with a meer Civil 

ater, no way relating to War; and therefore the Proceedings of the 

urt of the Lord Marſhal, in the Time of King Charles the Firſt, for bare 

andalous Words, reflecting on the Honour or Gentility of Fami- * Ruſhworth's 
em no way to be maintained; yet it ſeems to be taken for grant- _ 1 1 5 
in ſome b Books, That Diſputes concerning Precedency, and Points 1056. : 
Honour, and Satisfaction therein, are proper for this Court: Neither Hob. 121- 
fund, That the Proceedings therein againſt Perſons for falſly aſſuming , Tev. 134. 
Name and Arms of honourable Families, were cenſured or diſallow- Show. 353. 

| by the © learned Members of the Committee of the Houſe of Com- ; pay ; : 8 
Ns in the Year 1639. who were appointed to inquire into the Abules « Ruſhworth's 
ths Court. And it ſeems to be * admitted in the Argument of * Fart 2. 
ws Cafe, That all Matters of this Nature are proper for this Court; 4 1 1039» 
it ſeems to be a large Interpretation to make theſe Things relate to * Parliament 
", ſo as to come within the Declaration above mentioned; and the Can bg, bs: 
hid down in e Role's Reports, that the Marſhal has Power given 1 Rol. Re. 
where the Common Law gives no Remedy, ſeems no way main- *7: 

able from the ſaid Statute ; for it doth not ſay in general, That to 

Conſtable pertaineth Conuſance of Things, which cannot be deter- 

« by the Common Law, but of Things of War, &c. which cannot 
liereby determined; f neither is it a concluſive Argument, that a ho: "2 8 
er which is remedileſs by the Common Law, muſt have a Remedy * 
u ſome other Law ; yet inaſmuch as by the Preamble of the ſaid Sta- 


tute, 


med Statute of 13 R. 2. declares the Juriſdiction of this Court, in Rela- 1 H. H. P. C. 


1 Rol. Re. 87. 
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tute, its chief Intention appears to be to prevent Incroachments on . 
Common Law ; and ſuch Proceedings in Matters whereof the Comma 
Law hath no Conuſance, cannot be ſaid any way to ineroach upon | 
And inaſmuch as the ſaid Statute is wholly. declarative, and hath no ge, 
tive Words; and the conſtant Practice; which is the beſt Interpreter \ 
Laws, and the general Opinion of Lawyers, ſeem to countenance ſuc 
Proceedings, I ſhall not take upon me to determine how far they may 
warrantable. (8 DUNE WS 135 0% Wn ws. 
1 Lev. 230. Sec. 8. As to the ſecond Point, viz. Whether this Court can Puniſ 
My 353 private Perſons for Marſhalling Funerals ; though it ſhould be grany 
353. . That the Marſhalling of publick Funerals belongs to the Heralds, Who 4 
Attendants on this Court, and that no other Perſons without their 1; 
cence can lawfully intermeddle therein ; yet it does by no Means folly 
That the Marſhal has Power to puniſh thoſe who ſhall be guilty of 2 
ſach Incroachment ; but the proper Remedy ſeems to be by Action on # 
Caſe at Common Law, and not by a Suit in this Court, which hy 
above mentioned Statutes of 8 and 13 R. 2. has Cognizance only of fi 
Matters, which cannot be determined nor diſcuſſed by the Common Ia 
And this ſeems to be the principal Reaſon. of Dr. Oldis's Caſe, wheri 
Suit in the Marſhal's Court againſt one Donmille, for taking upon hi 
Cafes in Par- without Licenſe to paint Arms and Eſcutcheons, and cauſing them 9. 
— 58, fixed to Herſes, and providing and lending Palls for Funerals, and qi 
; ing Arms for one who had no Right to their Uſe at the Funen|,: 
marſhalling ſeveral Funerals, &c. was prohibited by the Court of f 
chequer, upon great Deliberation, with the Advice of the reſt af f 
Judges, and the Judgment was afterwards confirmed by the Houſe 
Lords. 

Sect. 9. As to the Third Point, vig. Whether this Court can he h 
4 Caſzs in Par- den by the Lord Marſhal alone without the Conſtable, it was ſtroq 
liament 65, infiſted in the Arguments made uſe of in Dr. Oldiss Caſe, That 
| — 127 128, Lord Marſhal cannot hold this Court without the Conſtable; and d 
> Ruſtworth's was alſo the Opinion of the“ above mentioned learned Committee of t 
_ Part bo Houſe of Commons in the Year 1639. And it is certain, That all « 
_ P. C. Ef. ancient © Law-Books and © Reports which ſpeak of this Court, ſpak 
Cromp. Juriſ- it either as the Court of the Conſtable and Marſhal, or of the Col 
1 . * . ble © only; and it is obſervable, that the above mentioned Statut 
4 Inft. a 23. 13 R. 2. which in the Preamble ſpeaks of this Court, as the Cout 
Co. Lit.261.2. the Conſtable and Marſhal, in the Body of the Act mentions the U 
: 275 FP ſtable only. And it is farther remarkable, That where-ever the Con 
37H.3.5.a. ble is mentioned together with the Marſhal, as Judge of this Court, 
2 55 Y is always put before him; which ſeems to intimate, that he is look'd u 
_ dn as the principal Judge of it: And it is agreed by f all, That the M 
30 H. 6.6. b. ſhal cannot determine an Appeal of Death, or Treaſon, without a Cal 
77 . ſtable ; but on the other Side it may be argued, That the Reaſon wij 
Ruſhworth's Appeal of a capital Matter neceſſarily requires a Conſtable as wel 
Tor T wt 2: Marſhal, is, becauſe 1 H. 4. which orders how ſuch an Appeal ſal 
112, 1 - brought, is expreſs, That it ſhall be tried and determined before 


Caſes in Far. Conſtable and Marſhal of England for the Time being; whereas the % 


N Statutes only provide againſt the Incroachments of this Court, and 


Hutton 3. not mention in what Manner, or before whom it ſhall be holden;! 
2 dc they ſeem to refer ſuch Queſtions to ancient Uſage ; ſo that if * bel 
57 ” theſe Statutes the Court Was uſually holden before the Conſtable 
See Ch. 1. Marſhal jointly and ſeverally, “ according to the common Uſage of ofl 
$. 10. Courts, which generally may be holden before one Judge in the Abſe 


5 


jap. 4- Of the Court of the Conſtable and Marſhal. 13 
c the reſt, it ſeems à reaſonable Conſtruction of the ſaid Statutes to allow 


Court {till to be ſo holden; neither is it probable, That the Lord Mar- 
1 upon the Extinguiſhment of the hereditary Office of the Conſtable, 


cen Elizabeth, and King James the Firſt, hold this Court by himſelf 25 60, 
ont any Conſtable, and alſo often be affiſted therein by the Judges of Far. 126. 
common Law, unleſs it were then well known, that ſuch his Proceed- 4 Inſt. 126. 
| ins warranted by the ancient and eſtabliſhed Uſage of his Court; and 

« yery extraordinary, That our Judges and Lawyers ſhould * generally * Hob. 121. 


6 je R 2 Lev. 134. 
points of Honour, &c. if it were imagined that he has no Power to act Show. $4 


out the Concurrence of a Conſtable, 1 _ 353. 
07, 10. As to the fourth Point, viz. Whether the Power of this 239 
rt as to Appeals of Treaſon, be ſuperſeded by the Statutes of 26 H. 8. 
er 35 H. 8. 2. or 5 and 6 Ed. 6. II. or 1 and 2 Ph. and Mor. 10. it is 
able that it is enacted by the ſaid Statutes of H. 8. and Ed. G. That all 
mer of Treaſons, &c. done out of this Realm fall from thenceforth be 
mired, heard and determined before the Fuſtices of the King's Bench, or 
te Commiſſioners, &c. in lite Manner to all Intents and Purpoſes, as if 

lod been done in the fame Shire uiberein they ſhall be inquired of, &c. 
{it is enacted by the ſaid Statute of 1 and 2 Ph. and Mar. 10. That 
n tlenceforth all Trials for any Treaſon, ſhall be had and uſed only ac- 
ling to the due Order and Courſe of the Common Law : Yet it hath been Caſes in Par- 
weed, That none of theſe Statutes take away the Juriſdiftion of this 1 
un in Relation to ſuch Treaſon: For the ſaid Statutes of H. 8. and Coll. Part 2. 
b being wholly in the Affirmative, and it being their chief Intention * 2 
phy a Defect in the Common Law, which had provided no Method . 
the Trial of ſuch Offences by Jury, they ſhall not without expreſs 
Work be conſtrued to take away the Authority of an ancient Court, con- 

u by Parliament; and therefore the above mentioned Expreſſion, That 
ach Treaſons ſhall be tried by the King's Bench, &c. ſhall be taken to 
mort no more than that the King's Bench, Sc. ſhall have Authority to 
em; and as to the 1 and 2 Ph. and Mar. the plain Import thereof 

to be, to reſtore the ancient Manner of Trial by the Courſe of the Ruſhworth's 
mme Law to all Treaſons within it's Juriſdiction, which had been much K Ten 2. 
red by ſome Statutes in the former Reigns; and this is fully ſatisfied "gs =” 
abollhing all Innovations in the Proceedings at Common Law, and has pl. 75. 
Relation to Caſes no Way within its Conuſance. I Taft = 
KW, 11, As to the fifth Point, viz. By what Law and in what Man- CEOs TY 
ths Court proceeds, there is no Doubt but that it ought to follow its * 15 
n Cuſtoms and Uſages ſo far as they go, and in Caſes omitted the Rules 1 Inſt. 261 
tte Civil Law : And becauſe this is not a Court of Common Law, a 37 H. 6. 3. b. 
ndemnation in it for a Capital Offence cauſes neither Forfeiture of Lands 4 pe "oY 126. 
 Urruption of. Blood; neither can an Error in its Proceedings be re- Ruſhworth's 


by Wd by Writ of Error, but only by Appeal to the King: And yet the _ N 
of che Common Law take Notice of the Juriſdiction of this Court, 113. Kc. . 


ge Credit to a Certificate of its Judges, for the Trial of an © Iflue con- om in Par- 
ag its Proceedings; f for the Civil Law is as much the Law of the nent b. 


; 2 2 Inſt. 51. 
5 A ſuch Caſes wherein it has been always uſed, as the Common Law | Inſt. 25, 
Others. = 1255 


| 15 341. 

| | : . . Caſesin Par- 

&. 12. It is queſtioned, Whether the * King hath any Remedy in this ſiament 62. 

Icy General, : 20. b. 21. a 
| 8 Hutt. 3. 


2 


Sect. 13. 


ud from Time to Time in the * Reigns of King Henry the Eighth, *Cafes in Par- 


eit as a Thing granted, that the Marſhal is at this Day the proper Judge 1Rol.Rep.87. 


d zgainſt an Offender, by Way of Indictment or Information by the *30 3 
| | | 37 K. 0.3. 
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Caſes in Par- 


liament 61, 
66. 


Of the Court of the Juſtices Book] 
Se, 13. As to the ſixth Point, vig. Whether this Court may be 


hibited, if it exceeds its Juriſdiction, it is expreſly reſolved in Olic; 65 
That the ſaid Court being holden before the Lord Marſhal only, may be 
hibited by the Courts of Common Law, if it exceed its Juriſdiction * 
it is ſtrongly inſiſted on in the Argument of that Caſe, That the Donn! 
the Conſtable and Marſhal, may alſo be prohibited ; but there having * 
no Court holden before a Conſtable and Marſhal for theſe many Year, : 
there ſeeming to be ſmall Likelihood of its being revived, I ſhall re, , 
Reader for the farther Examination of this Matter to the learned Sir 2 5 
tholomew Shower's Report of the ſaid Caſe. [1] | 


Sect. 14. As to the ſeventh Point, viz. Whether the ſaid Court can 


_ holden by Commiſſion ; it ſeems to be the better Opinion of the Cour 
_ Parker's Caſe, That during the Lunacy of an Earl Marſhal, it may y 


1 Lev. 230. 
1 Sid. 353. 


Lamb. B. 1. 
ch. 5. 
Co. Lit. 114. 
1 Lev. 219. 


be holden before Commiſſioners deputed to exerciſe his Office; and it ſca 
hard to ſay, That ſuch Commiſſions, founded on the plain Neceſſity of 

Caſe, and intended to prevent a Failure of Juſtice, as to Caſes of which 
other Court hath Conuſance, are againſt the Purview of the Petition of Ro 
made in the Third Year of the Reign of King Charles the Firſt ; whi 
complaining that Commiſſions had been granted for the Trial of ce 

Capital Offences and other Outrages, by the Martial Law, under Pres 
whereof divers of the King's Subjects had been put to Death, pray} 
from thenceforth no Commiſſions of like Nature might iſſue forth to kt 
ecuted as aforeſaid. 


SHA . 
Of the Court of the Fuſtices of Oyer and Termine. 


OR better Underſtanding of the Nature of the Courts of the Jul 
of Oyer and Terminer and Gaol-Delivery, I ſhall premiſe ſome Ca 
derations concerning them in general, and then conſider the Nature of 
of them in particular. EY | 
Sect. 1. But in the firſt place, it may not be improper to remark, 
the Prerogative authorizing theſe or any other Juſtices, is inſeparably u 
to the Crown, not only by the Common Law, but alſo by Statute to 
Purpoſe it is enacted by 27 H. 8. 24. That no Perſon or Perſons, « 
Eftate, Degree or Condition ſoever they be, ſhall have any Power or 4 
rity to make any Fuſtices of Eyre, Fuſtices of Aſiſe, Fuſtices of Pet 
Juſtices of Gaol-Delivery : But that all ſuch Officers and Miniſters [a 
made by Letters Patent under the King's Great Seal, in the Name and 
Authority of the King's Highneſs, in all Shires, Counties Palatine, W 
&c. or any other his Dominions, &c. any Grants, Ujages, Allowaiit, 


Act of Parliament to the contrary notwithſtanding. 


As to what belon gs to Juſtices of | Oyer and Terminer, and Gaol-Dele 
general I ſhall examine: | 
1. By what Kind of Inſtruments they muſt be conſtituted. a 
2. How their Authority may be ſuſpended, revived or determine, 
I | | z. 


l 


Jap. 5: of Oyer and Terminer. 15 

z How far the preciſe Letter of their Commiſſions muſt be obſerved 
by ſuch Juſtic 8, g ee 

4 — Form is to be obſerved in the Adjournment of ſuch Com- 
miſſions. 

. How far the Power given by them, may be extended by other 
Commiſſions to other juſtices, or committed to fewer than were 
appointed by the former. 13 . | 

6, Whether ſuch Juſtices can fit in one County to try Offences in 
another. | | 
Where their Records are to be kept after they are determined. 


9 Whether the fame Juſtices at the ſame Time may execute both 
Commiſſions. : | | 


7.2, As to the firſt Point, viz. By what Kind of Inſtrument ſuch 

ces muſt be conſtituted ; it ſeems to be laid down as a general Rule in 

e of the old Books, That though a Juſtice may be diſcharged by 

it under the Great Seal, yet that he cannot be made a Juſtice by ſuch = 
it, but only by * Commiſſion: And it ſeems to be holden, both by * Long 
& Edward Coke and Sir © Matthew Hale, If any ſuch Juſtices have their 3 b. 
ubority by Writ, though made in the ſame Form and Words, that a 42 Aff. pl. 12, 
g Commutſion ought to have, yet their Proceedings are void; and ir 
t it ſeems, that nothing more is meant by theſe Expreſſions, if ſtrictly Cate 
mined, than that all ſuch Juſtices muſt derive their Authority from 16, 18. 

< Infrruments as are of a known, ſtated, and allowed Form, warranted ”_ pe ph 

| acient Precedents; and 'tis only a Diſpute of Words, whether ſuch Finch 8 
tuments are to be called Writs or Commiſſions ; for if you take the, 
port of the Word Mrit from Finch's Definition of it, who ſays, That ME 
Latin Letter of the King's, from his higher Courts of Record, in , ji. II. P. C. 
«ment, ſealed with his Seal, and teſted by him, it ſeemeth that the 498. 
it proved Forms of Commiſſions of Oyer and Terminer, &c. may well ? o RT 
kun come under the general Notion of Writs, which by the laſt men- : 

ied * Author are divided into Writs Original and Commiſſional : And ee Theiss 
gly we find, That Commiſſions of Oyer and Terminer, Aſſociation, Digeſt of Ori. 
un omnes, granted upon ſpecial Occaſions, are called Writs both by 8 
c Keviſter, and alſo by * Pitberbert, who yet ſeems not to approve _.. 
' ls general Notion of the Word Mit, and ſays, That theſe Com- 218. 

tors ſhould not properly be called Writs. Alſo it is faid by Sir Ed- See Theloal, 
i te in his Comment upon the Statute of V. eftminſter the ſecond, 22: 
32. which mentions the Writ of Oyer and Terminer, that Com- 
lions were anciently granted by Writ, by which he ſeems to im- FN B. 10, 
|, That they are otherwiſe granted at this Day; but he doth not 111. | 
5 the Diſtinction. between a Writ and Commiſſion ; neither can 1 = aan 
that the modern Precedents differ from the old ones; but on the 

ary, that it hath always been agreed, That it is the ſafeſt Way 

wlow the old ones: But I muſt confeſs, 'That I cannot find a cer- 

| nftance from any “ Book of Authority, wherein general Com- Vide infra, 
uns of Oyer and Terminer are called Writs. However, as to the Re- el. 34. 
aum of the Judges in 42 Af, pl. 12, 13. which are but briefly and 
ardy reported, and yet ſeem to be the chief Foundation of what is 

un the later Books relating to this Matter; the Authority thereof 18. p. Cg. a. 
d amount to no more than theſe two following Points: Firſt, That“ Fitz. Indict- 


man ; t, 7. 
"5 appointed by Commiſſion to hear and determine certain Offences, 8 


4 Inſt. 164. 


and this ſeems to be the Senſe of Staunford and * Fitz- 3 
. herbert 12 Co. 31. 


e Often ces , 


r 
: £4 . 


8 Finch. 312, 


"receive an additional Power by Writ directing them to inquire of miſpon, 16, 18. 
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= Of the Court of the Juſtice. Ro, 

*12 Co. 31. Herbert in Relation to this Matter. Secondly, That Writ impor 

Perſons to inquire of Offences, without authorizing them alſo to der 

mine them, are illegal, except in ſuch Caſes wherein they are alloweg 

b Regiſter ancient Uſage, as where * Writs of this Kind to Sheriffs before the q 

cy C. 84. tute of 28 E. 3.9. And therefore where it is generally ſaid in ſor 
©! And. £56. Books, That Commiſſions have been directed to certain Perſons o! 

See Pl. Com. quire of certain Offences, in order to have them afterwards tried beſ 

9 other Juſtices, it ſeems, that it ought to be underſtood, That ſuch Cot 
miſſions were in the common Form of Commiſſions of Oyer and Tern 

ner, though they be ſpoken of only as Commiſſions of Inquiry, As h. 

Fol. 111, Reſolution in the Long! Quinto of Edward the Fourth, which i; the 

112, 29. b. ther principal Authority concerning this Matter, the Import thereof ſon 

137» 138. to be no more than this, That a Perſon cannot legally be affociate] 

Juſtices of Aſſiſe by a Writ directed to ſuch Juſtices, reciting à ( 

miſſion of Aſſociation to ſuch Perſon, and commanding the Juſtice 

receive him, unleſs there be alſo produced a Commiſſion of Aſſocht 

directed to ſuch Perſon ; for that the King cannot make a Juſtice by f 

Writ directed to others; by which it ſeems to be implied, That h 

proper Writ he may do it. And it is certain, That the Commiſſy 
Aſſociation directed to the Party himſelf, is called a Writ both hy 

* Regiſter * Regiſter, Fitzherbert, and s Finch, and alſo by“ Sir Edward Cite 


. — 11. Well as the Writ of Admittance directed to the other Juſtices, H 
1 N z. ever it ſeems clearly to be agreed by all theſe Books, That the beſt ul 


v4 Inft. 10%. Judging of the Validity of any ſuch Commiſſions, is their Confm 
to known and ancient Precedents; and this ſeems to be the beſt N 
of the Reſolution in 1 And. 296. wherein it is adjudged, That a C, 
miſſion to a Corporation, appointing ſome of its principal Member 
be Juſtices of Gaol-Delivery, together with thoſe whom the King ſhi 
appoint from Time to Time was void: For ſuch an Authority depending 
the precarious Appointment of other Juſtices, is not agreeable to the kn 
Forms of ſuch Commiſſions; but the other Reaſon given in that I. 
for ſuch newly appointed Juſtices not joining with the former, becauſe 
Authority commences at ſeveral Times, ſeems not concluſive ; for the! 
thority of Juſtices, appointed by Writ of Aſſociation, is of a ſubſe 
Commencement from that of the Juſtices in the firſt Commiſſion ; and 
it is certain, That ſuch may act jointly together, as will more fully a 
in the following Chapter. * | 
2 H. H. P. C. Sect. 3. As to the ſecond Point, vis. How the Authority ot 
"MII" Juſtices may be ſuſpended, revived or determined, there is no DX 
but that their Power is wholly ſuſpended by the Court of King's le 
ſitting in the ſame County for which they are commiſſioned, di 
the Time of ſuch Sitting, eſpecially if they have Notice thereof, a 
been more fully ſhewn Chap. 3. Sect. 10. and it ſeems, That their 
diction is revived of Courſe, when the ſaid Court no longer fits UM 0 
without any Writ of Procedendo, &c. Alſo it is certain, that their 
_ * Regiſter, thority may be ſuſpended by a Writ of Super/edeas, which is grant 


| 1 on Proof that their Commiſſion was unduly granted, in which \ . 
4 Inſt. 163. their Power may be reſtored by a Writ of Procedendo, without any} F 
l H. P. C. 162. Commiſſion. But a Commiſſion once determined, cannot be rev 
| any Writ of Procedendo, nor the Juſtices authorized a-new without _ \ 
| Commiſſion. | 


2 | NY 


hap. 3 - of Oyer and Terminer. 17 


such Commiſſions may be determined expreſly br impliedly ; int. 162. 
17 x by an abſolute Repeal or Countermand From the King) po lied. 4 80 1 
Feceral Ways. 4s te alt J Ken YEA ee 

| A . Firſt, By the Demiſe of the King by whom they were granted; 

; this Miſchief is in a great Meaſure obviated by late Statutes, as hath 

a more fully ſhewn, Ch. 1. Se&#. 11, 12, 13. FROG * 

vF. b. Secondly, According to ſome Opinions, by the juſtices Ac- Bro. Com- 
wnce of any new Name of Dignity, as of that of Duke, Knight, or 42 
ent, Gc. But this is remedied by 1 Ed. 6. 7. by which it is enacted, 

bt if any P erſon being in any of the King's Commiſſions whatſoever, | ſhall 

ne to be made or created Duke, Archbiſhop, Marqueſs, Earl, Viſcount, 

m, Biſhop, Knight, Fuſtice of the one Bench or of the other, or Serjeant 

Law, or Sheraff, yet that notwithſtanding he ſhall remain Comm 1ffoner, &c. | 
:it hath been queſtioned, whether the Dignity of a Baronet which has Cro. Ca. 104. 
created ſince that Statute, be within the Equity of it? II. Rep. 81. 
. 7. Thirdly, By holding a Seſſion without adjourning it, if the Crom. Jur. 
Iumiſfion have no I limited for its Continuance; as where it is ap- II p. C. 16. 
ned pro hac vice only; but if it be granted for a certain Time, or quam- 4 Inſt. 165. 
this placuerit, it does not neceſſarily require any Adjournment; and Bro. Com- 
tte, ik the Court holden by Virtue of ſuch Commiſſion, break up _—_— R . 
tout any Adjournment, or upon a void one, as being made without the Vide Pyer 
gent of the Majority of the Commiſſioners, yet it may be holden again 5. Pl. 5. 


Inſt; 165. 
1 new Summons. W 


g. 8. Fourthly, By granting a new Commiſſion to other Perſons of 10 Ed. 4. 7. 
{une Nature with the former, though but for Part of the Diſtrict for 
ich the former was granted, as ſome fay: And whether ſuch new * Bro. Com- 
miſſion be for a certain Time, or pro hac vice only; yet the former Pin, 7 
mnifſions ſhall remain“ in Force, ſo far as they are conſiſtent with the * Bro. Com- 
ter; and therefore it ſeems certain, that a Commiſſion of the Peace is not 4 
temined, as to its Authority relating to the Peace, by a new Commiſſion 
ber and determine Felonies. But it hath been © holden, That it is de- Bro. Com- 
ned as to its Authority relating to Felonies; but this ſeems juſtly — 
elonable, not only as being contrary to common Practice, but alſo be- 
Wl Juſtices of Peace, as ſuch, ſeem to have Authority by 34 E. 3. to 

ar and determine Felonies, without any ſpecial Clauſe in their Commiſ- Bro. Com 
, or that Purpoſe, as will more fully be ſhewn Ch. 8. But it ſeems 4 
min, That a Commiſſion of * Gaol-Delivery ſhall not be determined miſſion, 5 
[anew Commiſſion of Oyer and Terminer, becauſe they are of different 2 85 
aus. * Alſo it ſeems to be clear not only from 2 & 3 Ph. & Mar. 18. = DOT. 
Lorth more at large, Se. 12. but alſo in Caſes not within the Statute, 2 H. H. P. c. 
tz Commiſſion of the Peace for a certain Town determines not the Au- Jjaſt. 16; 
nty of the Corporation, having a Grant from the King, that the Mayor 34'AM, w- 


lus Succeſſors ſhall be Juſtices of the Peace within its Limits, becauſe e E 


Wn doth determine an old one, unleſs the former Commiſſioners have 4 Inſt. 165. 
Nite of it. | | Keilw. 116. 


. 9. Such Notice may be given expreſly or impliedly ; exprefly, by - 1 


ng the new Commiſſion to the former Commiſſioners, which cer- * 34 Aff. 8. 


5 determines the Power of all thoſe, to whom it is ſhewn ; impliedly, —— 


0 miſſion, 14. 
manner of Ways. | Moore 186. 


7. 10. I. By ß holding a Seſſion by Force of the new Commiſſion, Pl 333. 


all be preſumed to have Notice of it. 25. 
| | | 4 Inſt. 165. 


| | En Dyer 355 
F Se#. 11. F. 36. 


Mz Grant is irrevocable. f Alſo it ſeems certain, That no new Com- «HPC. 162. 


| FP. C. 162. 
ich ſeemeth to be agreed to be a Matter ſo notorious, that the firſt Ju- * f 7.6 
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18 Of the Court of the Juſtices Boot! 


* 


H. P. C. 162. . Se,” 11. II. According to the general Opinion, by Proclaming | 


+ Tn. 165- new. Commiſſion in the County,” © © 
miſſion, 6. Se. 12. As the Authority of the Juſtices appointed by any former ( 
Keilw. 116. miſſion, is determined by 4 Grant of a new one in the Manner aboye 
mentioned, ſo likewiſe were all Proceedings before ſuch Juſtices gig, 
tinued at the Common Law; to remedy which Inconvenience it Was 5 
acted by 1 Ed. 6. 7. Par. 6. That no manner of Proceſs, or Suit mats fu 
or had before any Fuſtices of Aſiſe, Gaol-Delivery, Oyer and Termine- bl 
tices of Peace, or other of the King's Commiſſioners, ſhall not in any a 
diſcontinued by the making and publiſhing of any new Commiſſion or Apeiah 
r Sid. 348. / by altering the Names of the Fuſtices of Afiſe, Gaol- Delivery, Oer 
. — 1 50 Terminer, Fuſtices of Peace, or other the King's Commiſſioners, but tlas 
150: new Fuſtices of Afiſe, Gaol-Delivery, and of the Peace, and other Comm 
ioners, may proceed in every Behalf, as if the old Commiſſions, Fuſtice, ; 
Commiſſioners, had ftill remained and continued not altered. | 
Sect. 13. And it is farther enacted by 2 & 3 Ph. & Mar. 18. Thy 
and fingular Commiſſions granted to any City or Town-Corporate, not bei 
County in it ſelf, for the keeping of their Peace and Delivery of the Prin 
remaining in the Gaols of any ſuch City or Town-Corporate, ſhall ſand 
main, and be good, and available and effectual in the Law, to all Inn 
Conſtructions and Purpoſes, the granting of any lite Commiſſion of Pu 
Gaol-Delivery, to any Commiſſioner or Commiſſioners for the Conſeratin] 
the Peace, or Delivery of the Priſomers remaining in the Gaol of am Shi 
| Lathe, Rape, Riding, or Wapentake within the Realm of England, jun 
Date after the ſaid Commiſſion or Commiſſions granted as is aforeſaid, u. 
ſuch City or Town-Corfporate, not being, as aforeſaid, a County in it fi 
the contrary notwithſtanding, Þ— een 
Daliſ. 25. Sect. 14. As to the third Point, viz. How far the preciſe Letter of f 
Commiſſions muſt be obſerved by the Juſtices, it is ſaid to be apr 
12 Aſſ. Pl. 21. That if a Commiſſion of Oyer and Terminer, &c. be awarded to cer 
1 Jar. Perſons to inquire at ſuch a Place, they can neither open their Commilſ 
Long quinto at another, nor adjourn it thither, nor give Judgment there; and th 
SS, 133-2 they do, all their Proceedings ſhall be eſteemed as coram non judice: 
3 Inſt. A it is agreed, That Juſtices appointed by Commiſſion pro bac vice, ma 
2 H. H. P. C. journ their Commiſſion from one Day to another, though there be 
H p. CiC. Words in their Commiſſion to ſuch Purpoſe ; for nothing can be mort 
Bro. Com- ſonable, than to intend that a general Commiſſion authorizing Perſons 
22 18. a Thing, does implicitly allow them convenient Time for the doing d 
A 5. As to the fourth Point, vig. What Form is to be obſerve 
the Adjournment of ſuch Commiſſions, having already in the fore! 
Part of this Chapter, in the 6th and 13th Sections, incidentally treated 
the principal Queſtions relating to this Matter, I ſhall only take Noto 
* Raym. 115, this Place, That it ſeems moſt proper to * enter all ſuch Adjournment 
the Preſent Tenſe; yet it is ſaid, That the Entry of them in the I! 
> 13d. 348. Tenſe, is made good by the Multitude of Precedents: * Howev! | 
2 Keb. 284, ſaid, That the Court will never intend that there was an Adjournment 
= no Entry at all were made of it. | 3 
Sec. 16. As to the fifth Point, vis. How far the Power given 
H. H. P. C. ſuch Commiſſions may be extended by new ones to other Juſtices, 
15 committed by fewer than were appointed by the former; it is c 
That new Commiſſioners of this Kind may be added to the former Þ 
Writ or Commiſſion of Aſſociation, which ſetting forth the Purport of | 
former Commiſſion, declares the King's Pleaſure to aſſociate to the 


ſons, appointed by the firſt, thoſe to whom ſuch new Writ or Com 
1 


ap. 5 yet and Terminer: 1 


an 1s directed, provided that ſuch new | Juſtices attend at the Times and Places Regiſter 124. 
inted by the former; and it is uſual to direct another Writ to the for- 4 N. B. 111. 
4 ſuſtices, commanding. them to admit ſuch new Juſtices as their Aſſo- Finch 318, | 
4 with the Proviſo above mentioned; and the Writ to the Perſons ſo 319. 
cated is always Patent, and that to the other Juſtices to admit them is 16% 59! 


ſe, But it hath been! reſolved, That the firſt Juſtices are not bound 2 165. 
ach Writ to admit the Perſons named in it as their Aſſociates, unleſs ,.-08 qunto 
7 produce ſuch Patent of Aſſociation as is above mentioned directed tos 
"\(zlyes, as hath been more fully ſhewn in the firſt Section of this Chap- | 
And it hath been queſtioned, Whether a ſpecial Commiſſion of Af- » Long quinto 
Alon, relating only to a particular Cauſe, can aſſociate the Perſons E. 4 11: 
mel in it to Juſtices appointed by a general Commiſſion? [Alſo it hath 112,130,131. 
en holden, That the King can grant but one Patent of Aſſociation to one Piz. Afze, 
mmifſon. | 17. 
Ly 17. If after Juſtices have ſat by Virtue of a Commiſſion, and ** * 
n divers Indictments, and awarded Proceſs thereon, they ſhall all, or 
ne of them die, the King may grant a new Commiſſion to thoſe who Regifter 128. 


ling only, or to others, commanding them to continue the Proceed- * B. 111. 
D. 113, 114. 


8 
g begun, and to proceed upon ſuch Procels, and to hear and determine 


ur Offences in the former Commiſſion: And thereupon the King ſhall 

11 Writ unto the Executors of the Juſtices who are dead, to ſend the 

Wl; Records, and Proceſſes touching the Premiſſes, before the new Com- 

iloners, Sc. | 

v.18. After a Writ of Aſſociation, it is uſua] to make out a Writ of Regiſter 124. 

un omnes, directed both to the firſt Juſtices, and alſo to thoſe who are F. N. B. 111. 

ſociated to them, which reciting the Purport of the two former Com- 2 * 

ſons, commands the Juſtices, That if all of them cannot conveniently E 

ent, ſuch a Number of them may proceed, &c. 

i, 19. As to the ſixth Point, vig. Whether ſuch Juſtices may fit in 2 H. H. P. c. 

x County to try Offences in another? It ſeems agreed, That regularly 2d 22- 

| Offences are to be inquired of, heard, and determined in the County e "= 

ran they were committed, and that the King cannot authorize the 163. : 

Fino of them in another; yet it was adjudged in the Caſe of the City Dy. 286. Pl. 
bucher, That if the King grant to a City the Privilege of being a 5 3 

dum of it ſelf, diſtin& from the County within which it lies, with a 1 And. 201. 

* or Reſervation, That the Juſtices of Oyer and Terminer, &c. for the 292. 

bunty at large, may {till fit in ſuch City, ſuch Reſervation makes the 3 Inft. 27. 

ty fell remain Part of the County for ſuch Purpoſe, and conſequently, _ res, 

at an Indictment found within ſuch City, of an Offence in the County Dy. 286, Pl. 

larpe, is good. Alſo it is certain, That by a ſpecial Cuſtom Indi&- 4+: 

ms of Offences within a County, may be taken in a Place out of it; Raym. 193. 

ey are in Fact taken both for NM iddleſex and London at the Seſſions- 

W at Newgate, which ſtands in London; for it ſhall be intended, That Popham 17. 

tte original Diviſion of London from Midaleſen, there was a ſpecial Pro- 

un made for this Purpoſe. Alſo it is certain, That the King may grant 3 Inſt. 27. 

xcul Commiſſion of Oyer and Terminer, to fit in one County for hear- FF C152, 

| and determining Offences, whereof Indictments have been found in Dy. 286. Pl. 

iter; But it is agreed, That the Trial muſt be by the Jurors of the $5 

Mr County, Com. 390. 

.20. As to the ſeventh Point, vis. Where the Records of ſuch Ju- 2 H. H. P. C. 

ore to be kept after they are determined, it is enacted by ꝙ Ed. 3. 5. 336. 

1 ces of Aſſize, Gaol-Delivery, and of Oyer and Terminer, ſhall ſend 14 H. 7.15 b. 

and Records and Proceſſes determined and put in Execution, to the Exche- 

e Michaelmas, every Year once, to be delivered there; and the Trea- 


ſuurer 


20 


9 H. 7. 9. a. b. 
Bro. Com- 


miſſion, 17, 
24. 
Crom. jur. 


- 120. 


EE © 


34, 166. 


H. P., C. 160. 
Fitz Coro. 47. 


9 H. 7. 9. 


4 Inſt. 162, 
163 
Crom. jur. 
131. 


Pl. Com. 384. 
b * 


2 Inft. 419. 


2 H. H. P. C. 


22, 3. 


Regiſter 123. 


34 ANT. pl. 8. 
42 Aſſ. pl. 5. 
2 Inſt. 419. 


2 H. H. P. C. 
10 to 22. 


2 Regiſt. 123. 
e 


b Regiſter 
20, 125; 
F. N. B. 112, 


F. N. B. 112. 
Letter C. 


and determine the ſame at certain Days and Places, to be appoints 


0 the Court of the Fuſtices ock] 
ſurer and Chamberlains, which for the Time ſhall be, having the' Sig, of 
Commiſſions of ſuch Fuſtices, | ſhall receive the ſame Records and Procejy 
the ſaid Fuſtices under their Seals, and keep them in the Treaſury, as th, Ms 
ner is; ſo that the Fuſtices always do firſt take out the Eftreats F the j; 
Records and Proceſſes againſt \them, to fend to the Exchequer as they * 
wont before. ODD een, 

Sell. 21. As to the eighth Point, viz. Whether the ſame Juſtice 
the ſame Time may execute both the Commiſſion of Oyer and ern 
and alſo that of Gaol-Delivery? It ſeems certain at this Day, That the fn 
Perſons being authorized by both theſe Commiſſions, may proceed by Yin 
of the one in thoſe Caſes, wherein they have no Juriſdiction by the q 
and execute both at the ſame Time, and make up their Records accorgy 
ly ; but this doth not ſeem to have been clearly agreed in former Ting 


: 


Ard now I am to conſider the Nature of each of the above ment 
Commiſſions in particular; and firſt of that of Oyer and Terminer, g 
cerning which I ſhall endeavour to ſhew ; | ln FOI 


1. Its ſeveral Kinds. Rte e ee 
2. To what Caſes the juriſdiction given by it doth extend, 
3. To whom, and on what Occaſions it is grantable, 


As to the firſt Point, theſe Commiſſions are of two Kinds 


1. General. 
2. Special. 


Sec. 22. At this Day the common Form of ſuch a General Conn 
ſion, is to authorize the Perſons to whom it is directed, or three or foy 
them, of which Number either ſuch or ſuch particular Perſons among tt 
are ſpecially appointed to be, to inquire by the Oaths of lawful Men, 
by other Means, of all Treaſons, Felonies and Miſdemeanors, being 
cially mentioned, and of all others, in ſuch and ſuch Counties, and tol 


them, Sc. For which Purpoſe the King acquaints them, That te | 
ſent a Writ to the Sheriffs of ſuch Counties, commanding them to retu 
Jury before them, at ſuch Days and Places as ſhall be notified by then 
order to make Inquiries of ſuch Offences, &c. 9 
Sect. 23. It is obſervable, That the above mentioned Commiſſion m 
no mention of the Suit of the Party; but it ſeems to have been and 
the moſt common Form of ſuch Commiſſion to direct the Juſtices to 
and determine Offences, as well at the Suit of the Party as of the King 


Of Special Commiſſions of Oyer and Terminer, there are many Preced 
15 in our ancient Law Books; as firſt, | 


Sect. 24. I. For the inquiring and determining of ſome particula 
normous Violencedone to the Party, at whoſe Complaint the Commil 
is ſued. | PE. 

Se. 25. II. » Or for inquiring and determining of Treſpaſſes don 
the Poſſeſſions of a Biſhoprick while the Temporalties were in the K 
Hands. ; | 

Sect. 26. IN. © Or for inquiring and determining of Injuries offerec 
Merchants, &c. under Pretence that their Ships were wrecked. 4 

= | | 


Chap. 5: / Oyer and Tetminer. AL 


$8, 27. IV. Or for inquiring and determining of Oppreſſions of Under- 3 
Loriffs and Bailiffs, and other Officers; after which the King may ſend a Letters D, E- 
eit to the High Sheriff, commanding him as far as in him lies, to remove. 
ch Perſons from their Offices till ſuch Inquiries be made. 1 
ng, 28. V. Or for inquiring into the Want of Reparations of Sea- Regifier 127; 
als, Ditches, Gutters; Sewers, Bridges, Ge. 


e e 


of, 29. VI. For hearing and determining the Right and Title of certain 
ns claiming an Office, &c. Yet we find in Dyer, That the Defendant, Crom. Jur. 
1 before ſuch Commiſſioners, demurred to the Juriſdiction of the 7 joe; 
urt; and it ſeems not to be clearly ſettled. there whether ſuch Commiſ-pl. 25, 26. 
5 78 It is obſeryable; That ſome of theſe ſpecial Commiſſions are 1 
tioned to be granted at the Complaint of the particular Perſons 3 5 325 
ppoſed to be aggrieved; others at the Complaint of * divers Perſons b. 126. a. 


25 without naming them, and * others without any Complaint Kl. — 

6 8 4 BRO 4 TH. 6 5 e , 8 | 120, 0. 

Vf, 31. Alſo there are Precedents of other Commiſſions of like Na- Regiſter 

granted on particular Occaſions ; but ſuch ſpecial Commiſſions ha- 

een of late much diſuſed, I, ſhall refer the Reader for a more exact 

ledge of them to the Ræegiſter, and Fitgberbert's Natura Brevium. 

g. 32. As to the ſecond Point, viz. To what Caſes the Juriſdiction 

en by the Commiſſion of Oyer and Terminer doth extend 3 it is general- — 1e 
fad, That the Juſtices have no Power from it to proceed againſt , > 84. 

berlons, but thoſe who are indicted before themſelves; becauſe the H. P. C. 161. 

ins of it are, That they ſhall, inquire; hear and determine 5 by which TW... 

ſms to be implied, That they muſt inquire of an Offence before they 21, 27. 

ted to hear and determine it: But this Reaſoning depending whol- Skʒin. 32. 

mthe Wording of general Commiſſions, which are made in ſuch Form, 

6 by no Means prove that a ſpecial Commiſſion of Oyer and Termi- 

, reciting an Indictment of a particular Perſon, and authorizing the 

ſhers to ſend for and proceed upon it to try the Offender, is not good; 

| xcordingly we find, That the Attainder of Dudley, afterwards Earl Cron. jur. 
Liefer, by Virtue of ſuch a Commiſſion, was not objected againſt on eee 

unt, in the Arguments concerning it, reported in Plowaen's 385, 3 86, Ec. 

mmentarces, {5 1 I GS . 

9:7, zz. It ſeems to be * agreed, That where a Statute prohibits a- Dy. 236. pl. 

ng; and doth hot appoint in what Court it ſhall be puniſhed, the Of- 24 
kr may be indicted before Juſtices of Oyer and Terminer, becauſe the _ Jur. 

W's hath a Prerogative of ſuing in what Court he will. But it hath 4 Toft. 164. 


muned in any of the King's Courts of Record, it cart be proceeded 6 Co. 19. b. 

ſt only in one of the Courts of Weſftminfter-Hall ; becauſe thoſe be- 20. . 

tie higheſt Courts of Record, ſhall be intended to be only ſpoken of ng 55 1. 

nun excellentiam; and if the Act ſhould be taken literally to intend 237. 

| Court of Record whatſoever, the Sheriff's Turn, Court-Leet, and 3 

widers, and all other inferior Courts of Record; would be within ws 

turview of it: And it is farther reaſonable to conſtrue the Statute to 

a to the faid Courts of Meſiminſter only, becauſe the King's Attor- 

aways attends: there, whoſe Office it is, if the Defendant plead a, 

ſul Plea, to make a Replication ; yet both Sir Edward Coke and < 

lather Hale ſeem to be of Opinion, That on a Statute ſo worded, 40. 164, 

toſcution may be in any Court of Oyer and Terminer. And indeed H.P. C.16:, 

the abovementioned Limitation of ſuch Suits to Courts of Record, 2 H. H. P. C. 

more than the Law would have implied, if it had not been expreſ- 2:.3* 
2 = 


F. N. B. 113. 


adjudged, That if ſuch Statute appoint, that, the Offence ſhall be * Dy.236. pl. 
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Fitz. Eſſoin, 
1 


Dy. | 23 6. pl. 
24. 


2 Inſt, 41 8. 


to their proper Counties, (as the Conſtruction of the faid Statute is y 


Fuſtices, except Fuſtices of either Bench, and Fuſtices in Eyre, unleſit 
for an heinous Treſpaſs, where it is neceſſary to provide ſpeedy Remedy, all 


. Of the Court of the Juſtices Bock 
ſed: And it is agreed, That if it had not been expreſſed, the Sur .. 
be in any Court of Oyer and Terminer, it may be reaſonably argue 
it may be brought in any ſuch Court notwithſtanding ſuch Limitato 
according to the common Maxim, quod expreſſio ebrum que tacit} hin 
nibil operatur ; eſpecially confidering that the Court holden before Ju 
of Oyer, &c. is a Court of Record of 'a very high Nature, and much 
garded by the Law, And as to the Objection, that the Conſtruction ©, 
tended for, would extend ſuch Suits to all inferior Courts of Record it. 
be anſwered, that it would only extend them to ſueh Courts of 
Juriſdiction, wherein Suits of like Nature may properly be btought 
not to Courts of a limited Authority, inſtituted for ſpecial Pur 
and confined either to Offences at the common Law, as the Court , 
and Sheriff's Turn are, or to Contracts of a ſpecial Nature; as the ( 
of Pie-powders is: As to the Objection, That it is moſt reaſonable to q 
ſtrue the Statute, to intend only ſach Courtz Wherein the King's Ah 
ney attends, the ſame may be ſaid in Relation to Proſecutions on dum 
which mention no Court at all wherein they ſhalt be brought; and 
it ſeems to be certain, That ſuch Proſectitions may be 1 in 4 

ped, 


„tm 


a genes 


Court of Oyer and Terminer : Neither do I find any Reafon a 

the King's Prerogative, of chooſing in hat Court he will comment 
Suit, ſhould be reſtrained without expreſs Words in this Caſe, yh 
Courts are mentioned in general, more than in the others wher f 
are not mentioned at all, Beſides, it ought to he conſidered, hl 
ſuch Proſecutions are to be confined to the Courts of Veſtminſter, no ( 
fence againſt any ſuch Statute in any County, but that wherein the Ki 
Bench fits, could be indicted at all; for it is certain, that no Off 
can be inquired of out of the County wherein it was committed: 
ſince 21 Fac. 1. 4. ſet forth more at large in the Chapter concent 
Informations, which reſtrains all Proſecutions whatſoever on Penal Stat 


ſettled) if Suits on ſuch Statutes could be brought only in Weſtminfter-Hl 
no Offences out of Midaleſex could be proſecuted at all, 

Sec. 34. As to the third Point, viz. To what Perſons, and ony 
Occaſions, Commiſſions of Oyer and Terminer are grantable, it is en 
by the Statute of Weſtminſter 2 Cap. 29. That a Writ of Tre 
audiendum & terminandum, ) from henceforth ſhall not be granted befir 


Lord the King of his ſpecial Grace hath thought it good to be granted. 

Sect. 3 5. And it is farther enacted by 2 E. 3. Ch. 2. That Or 
Terminers ſhall not be granted but before Fuſtices of the one Bench 
other, or the Fuſtices Errants, and that for great Hurt or horrible Tre 
and of the King's ſpecial Grace, after the Form of the Statute abovementil 

Sect. 36. Alſo it is enacted by 34 Ed. 3. 1. That Writs of Of 
Terminer be granted according to the Statutes thereof made, and that th Ji 
ces which ſhall be thereto aſſigned, be named by the Court, and not by the I 

SeF. 37. It may perhaps be argued from the general Words of t 
Statutes, That no Commiſſion of Oyer and Terminer ought to be gi 
to any, but ſuch Juſtices as are therein mentioned, and on ſuch i 
Occaſions, And Sir Edward Coke in his Comment on the faid Statut 
Weſtminſter 2. does not ſhew whether all ſuch Commiſſions in general 
meant to be reſtrained by it, or ſuch only as are of a particular Na 
yet if the Intention of the ſaid Statutes be fully examined, it ſeems 
ſonable to confine the Purview of them to ſpecial Commiſſions of 


3 


10 ner, granted at the Complaint of | particular Perſons, upon r * 
by am ſuggeſted to have been done to them; not only for that ſuch 
7 5 Commiſſions, for redreſſing of a particular Gri ack at the Suit 


ſeem to come more properly and generally under the No- Theloal's Di- 

mol Writs, than general Commiſſions iſſued by the King as the com- 5 I 
n Diſpenſer of Juſtice to his People, without any particular Appli- rng. 41 
on from, or Regard to any particular Perſon; but alſo. becauſe there wok 
py be z Miſchief to the Subject from fuch ſpecial Commiſſions, which 2 
mot be feared from the general ones; for the Party who ſues out ſuch 

cial Commiſſion, may thereupon take out a Writ to the Sheriff, com- Regiſter 126, 
ming him to arreſt the Goods ſuppoſed to be wrongfully taken away, 77: 
{to keep them in ſafe Cuſtody till ſome Order be made concerning F. N. B. 
am, by the Juſtices aſſigned to determine the Matter, which may be 112. F. 

| inconvenient to the Perſon complained of: Neither can it be imagined; 

«+ the Statute intended to reſtrain general Commiſſions to enormous 

ales, which could not but hinder the due Execution of Juſtice, 

ih requires the Puniſhment of all Kinds of Miſdemeanours, of which 

< Commiſſioners are the uſual and proper Judges. But it is reaſonable 

lub that ſuch ſpecial Commiſſions ſhould not be granted but upon ur- 

at 0ccaſions 3 and accordingly we find Precedents for the ſuperſeding of Rezider 12.4 
n where the King has been informed, that he was impoſed-upon 125. 
ranting them on a, Suggeſtion, that the Injury complained of wag of 12 Aff. pl-3t; 
nous Nature, where in Truth it was but a flight inconfiderable 
rials __ | | | | 


for other Particulars concerning the Proceedings of Juſtices of Oyer and 
nner, ſee the Chapter concerning Approver, and the Chapter con- 
ning Proceſs againſt the Fury. ans i; Ss 
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CHAP. VI. 
| Of the Court of the Fuſtices of Gaol- Delivery. 


OR the better Underſtanding of the Nature of the Commiſhon of 
Gadl-Delivery, I ſhall conſider, 5 

1. What ought to be the Form of it. > 7 | 

2 What Juriſdiction the Juſtices authorized by it have by the Com- 
n erty. YG 

. What by Statue. . | 

4. In what Place they ought to hold their Seſſions. 


Ka, 1. As to the firſt Point, having already ſhewn that all judicial 
anſſons muſt be agreeable to ancient Precedents, I ſhall only ſhew — 
ths Place, the Purport of the moſt uſual Commiſſion of Gaol-Deli- Sed. g. and 
wich is a Patent in Nature of a Letter from the King to certain Ch. 5. Seck. 1. 
"us, appointing them his Juſtices, or two or three of them, of which 
ler either ſuch or ſuch a particular Perſon among them is eſpecially 2 = 
pred to be, and authorizing them to deliver his Gaol, at ſuch a Place, 2 © 
© Priſoners in it; for which Purpoſe it commands them to meet at 2 fr H. P. C. 
ace, at the Time which they themſelves ſhall appoint, and informs 3* 


them, 
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H. P. c. 158. 
32, 33. 
4Inſt. 168, 
169. 

Bro. Coron. 
179. 


12 Co. 32. 


f 


a Cro. Eliz. 
90, 179. 
Bro. Com- 
miſſion 24. 
1 And. 111, 
Fitz. Coron. 
01 And, 111, 

112. 

H. P. C. 158. 

2H. A. . 


Fitz. Coron. 


x And. 111. 
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44 Inſt. 169. 
H. P. C. 159. 
2 H. H. P. C. 

1 And. 112. 


c the next 
Ch. Sect. 4. 


77. 


80 hem. 


2 H. H. P. C. 


be indifted before the Fuſtices of Peace, ſeem only t6 be in Affirmance 


as ſuch, have no Power to take any Indictment; but the Common 0 


as ſuch have no Power to deliver the Gaol of Perſons committed for H 
Treaſon, perhaps for this Reaſon, becauſe this being a Crime of ſo l 


Offence abovementioned : Yet the contrary Opinion is not only warrattiil 


09, ihe bur of boi y 


them that for the ſame | Purpoſe the King hath commandeg i 
Sheriff of the ſame County, to bring all the "Priſoners of the f 
Gaol,” and their Attachments befbre them, at ſuch Day to be appoint 


Sec. 2. As to the ſecond Point, viz. What juriſdiction ] uſtices | 
Gaol-Delivery have by the Common Law ; it ſeems to be clear, Tha ü. 
may by Common Law proceed upon any Indictment of Felony or I 
paſs, found before other Juſtices, againſt any Perſon in the Priſon 
tioned in their Commiſſion, and not detetinined; and therefore fh. 
Words in the Statute of 4 E. 3. Ch. 2. That the Fuſtices aſſigned 1j 
ver the Gaols ſhall have Power to deliver the fame Gaols' of thoſe tha; [7 


the Common Law z and herein the Authority of theſe Juſtices differs fi 
that of Juſtices of Oyer and Terminer, who regularly can proceed 
againſt Perſons indicted before themſelves, as hath been more fully fi 
in the precedent Chapter, Sect. 32. Snow, 


Sec. z. But it is ſaid in ſome Books, That Juſtices of Gaol-Delyed 


nion, that they have ſuch Power, ſeems much more agretable to Rey 
for * ſurely it cannot but be implied in their Commiſſton to deliver Pi 
of their Priſoners; that they muſt have Authority to make ſuch NM 
ance by due Courſe of Law, which cannot be without a Proclanii 
if there be no . Proſecution, or a proper Trial, if there be one, in (f 
to which there muſt be an Accuſation of Record, without which the 
ſoner cannot be arraigned or tried. 00123 FASO IO 


Sect. 4. Alſo it hath been © holden, That Juſtices of Gaol-Delin 


* + 


a Nature, and againſt the King himſelf, ſhall not be included in the | 
neral Words of a Commiſſion, nor tried without the King's ſpecial Dil 
ction; and this Opinion ſeems to be much favoured by the Preamble 
the Statute of 3 H. 5. Ch. 7. wherein it is recited, That the Puniſimen 
counterfeiting Money, (which is a Species of Treaſon) pertainetb nit ti 
Judges of the Realm, but to the King's Fuſtices before bimſelf,. or to ff 
Commiſſioners thereto aſſigned ; and thereupon it is enacted, That Julia 
Afſize ſhall have Power by the King's Commiſſion to hear and determint 


very great * Authorities, but alſo it ſeems more agreeable to Reaſon; fort 
the Words of the Commiſſion are general, and include all Priſoners : 
without any Exception, why ſhould thoſe who are accuſed of Tra 
be conſtrued to be out of the Meaning of them more than others? e 
ally conſidering, that the greater the Crime is for which a Man is in 
ſoned, the greater Hardſhip it is for him to lie under the Terror of a ! 
ſecution for it, without being admitted to an Opportunity of clearing l 
nocence : And the Statute of 1 Ed. 6. 7. which authorizes fubleq 
Commiſhioners of Gaol-Delivery, to give Judgment of Death again 
as were found guilty before other Commiſſioners of Gaol-Deliver), 
Treaſon, &c. and reprieved before Judgment, clearly ſuppoſes ſuch Jul 
to have Power in Treaſon as well as im other Caſe. 

Sect. 5. It ſeems clear from the Words of the Commiſſion, that # 
Juſtices have nothing to do with any Perſons not in Cuſtody of the r 
fon mentioned in it, except in ſome ſpecial Caſes ; for if Part onl) 
thoſe who were Accomplices to the ſame Felony be in ſuch Priſon, 
other Part of them out of it; ſuch Juſtices for the Neceſſity of the 0 


Chap. & — — Pſtices" of Cnol-Delrvery. 25 


receive an Appeal againſt thoſe who are out of the Priſon, as well ) H. 4. 1. b. 
hole who are in it; which Appeal after the Trial of ſuch Priſoners, FAA 
del be removed into the King's Bench, and Proceſs ſhall iſſue from thence © * 
3 inſt the reſt : But if thoſe out of Priſon ſhould be omitted in ſuch Ap- 
£1, they could never be put into any other, becauſe there can be but 1 
ne Appeal for one Felony. Alſo it is faid both by * Staundford, and As C. 64. 
Hal, That ſuch Juſtices may receive an Appeal by Bill againſt one let | A. 150, 
| Bail. [2] But 1 cannot find any Authority in the * Books, cited by 160. 8 
em for that Purpoſe, to warrant this Opinion; for though it be true, Hf. C. 179. 
rat the Court of King's Bench may receive an Appeal by Bill; againſt 2 41. 
e for whom Bail is filed, as being in Cuſtodia Mareſchalli ; yet this 32 H.6. 4.4. 
«ns to depend on the particular Uſage of that Court. And I do not find py : 
ad in any Book, That thoſe Who are bailed by any other Court, Ty H. 4. 10 b. 
booked upon as Priſoners in the Priſon belonging to ſuch Court, but 21 1 332 
wr in the Cuſtody of their Sureties, who may detain them where: ts i A 
Kr they pleaſe : However, it ſeems to be agreed by all the Books above- Dy.99. Pl.62. 
eatoned, That ſuch Juſtices have no more to do with one let to Main- Eo. Appeal. 
x, than if he were at large, becauſe ſuch Perſon can in no Senſe be 123 
1 be a Priſoner, ſince it is not in the Power of his Sureties to detain 
Wn in their Cuſtody, as will be more fully ſhewn in the Chapter con- 
ming Bail. 8 7e... gn hn: ge 5 
1 6, It ſeems clear, That ſuch Juſtices have not only Power to 4 Inſt. 167. 
cage ſuch Priſoners, as apon their Trial ſhall be acquitted ; but alſo Fi. Coron. 
ch againſt whom, upon Proclamation made, no Evidence ſhall appear H.P.C. 1 58. mi 
indict hem; which neither Juſtices of Peace, nor Juſtices of Oyer and 2 H. H. P. C. | 
miner can do. 5555 ras Oo. AS Mt 
$f. 7. Alſo there ſeems to be no Doubt, but that the Juſtices of Gaol- 15 H. 7-5. b. MHA 
Kkirery may award Execution, againſt ſuch Priſoners as have been out- 8 65 8 
wel for Felony before Juſtices of Peace. _ as | 2 l. H. PC 


gal. 8. Alſo notwithſtanding the Commiſſion of Juſtices of Gool- 38. 
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Klvery be in Strictneſs determined after the End of their Seſſion, yet Pyer 205. 1 
| kems to be ſettled at this Day, That they have Power either to order +: FPS, „„ 
c Hecution or Reprieve of the Perſons who have been condemned before 2 H. H. P. C. kts 
7.9. Alfo it is ſaid by ſome, That the Juſtices of Gaol-Delivery . * ; 000 
ky ir the Common Law. puniſh thoſe who unduly bail Priſoners, as be- Quares.P.C. 1 
a of a negligent Eſcape; but it ſeems needleſs ſtrictly to examine 32. Letter B. i 
for ny beer, fince they have certainly ſuch Power by Statute, as will Le 8. P. C. 7.a. Ws, 
r fully ſhewn in the following Part of this Chapter, 25 E. 3. 39:0 Uh 
the third Point, viz. What Juriſdiction Juſtices of Gaol-D-fivery Wh! 
have by Statute, T ſhall confider the fame, 5 VR 

. In Relation to Appellees. 11 

2, To irregular Bailment of Priſoners. 00 

. To Sheriffs, &c. refufing to receive Priſoners, [7 08 

4. To Perſons convicted before former juſtices. 103 

5 To Offences created by Statute. M 

50. 10. As to the firſt Particular, it is enacted by 28 E. 1. That they r. Ii. p. c. 1 

0 ward Proceſs into a foreign County aguinſt thoſe who ſhall be appealed 36. 1 

ſe . 5 3 - 1; LEE WO - 1 218 

1 lem by an Approver, as ſhall be more fully ſhewed in the Chapter i\ 44M 

dung Approvers. 1 

FT Seck. 11. 1 

1 
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ſtices in Relation to the Bailment of Priſogers, it is enacted by 2 


F. N. B. 25 1. 
H 


H. P. C. 58. 
4 Inſt. 105 


That ſuch Juſtices. ſhall have Power to puniſh the Offenders therein m 


8. P. C. 77. a. 


putting the ſame in Writ, or not certifying them to the next Gaol- Deli 


gainſt Perſons accuſed of Felony, to give Evidence at the next General (i 
Delivery, or not certifying ſuch Evidence, and alſo ſuch Recognizances, 


ſuch Offence jet ſuch Fine as they ſhall think meet, &c. 


or may enſue, and ſhall be reprieved to Priſon wit 


fall Force and 8 trength. 


| | OS 


cap. 3. commonly called the Statute De finibus, Nef Tuſtices of jig 11 
deliver the Gaols of Counties where they take Aſſiſes, &C..ond in uire ifs 
riffs, or any other, have let out by Replevin Priſoners not replepiab 1. Ni 
72 in any Thing TOY to the Form of the Statute of Weltinge, | 
Cap. 15. 1 whom they ſhall find guilty, they ſhall chaſten and unih 
all Things according to the Form of the Statute aforeſazd;  _ f 


. f . . $ | 385 
Sect. 12. But this Statute mentionjng only Juſtices of Aſſiſe, it 1 
perhaps be queſtioned, whether it is to be extended by Equity, to. Juſt 


* * 4 ” 


of Gaol-Delivery by ſpecial Commiſſion, not being Juſtices of Affiſe. 

Seck. 13. However, it is enacted by, 4 Ed. 3. cap. 2. That Juice, 
ſigned to deliver Gaols, ſhall have Power to enquire of Sheriffs, Galen 
others in whoſe Ward Perſons indicted before Wardens of the Peace ſta} 
if they make Deliverance, or let to Mainprige any ſo indicted, which 3; 
mainpernable, and to puniſh the ſaid Sheriffs, Gaolers and others, if thy 
any Thing againſt this Act. N e „ 

Sect. 14. It is obſervable, that this Statute faith only in gene 


tioned, without ſaying, That they ſhall puniſh them according 9 
Form of the Statute of Weſtminſter 1. as the above mentioned % 
de finibus does; yet it is ſaid, That they may puniſh them accorli 
the Form of the faid Statute of Meſiminſter, as much as if it hal 
expreſſed. | 2 
Sec. 15. Alſo it is enacted by 1 & 2 Ph. & Mar. 13. That if an 
ſtice of the Peace of the Quorum, or Coroner, ſhall offend againſt th Þ 
view of the ſaid Statute, either as to bailing Priſoners, or taking their | 
aminations, or the Information of thoſe that bring them before them, or 


or not putting in Writing the Evidence given to a Jury on a Coriner' 
queſt, of Murder or Manſlaughter, or not binding over material Wine 


the Fuſtices of Gaol-Delivery of the Place where ſuch Offence ſhall be 
mitted upon due Proof thereof by Examination before them, ſhall for a 


Sect. 16. As to the third Particular, vig. The Power of ſuch Jul 
in Relation to Sheriffs, &c. reſuſing to receive Priſoners, it is enache 
4 E. z. cap. 10. That Juſtices of Gaol-Delivery ſhall puniſh Sherif 
Gaolers, refufing to take Felons into their Cuſtody from Conſtables and 1 
ſhips, without being paid for ſuch Receipt, 25 

Seck. 17. As to the fourth Particular, vis. The Power of fuct 
ſtices, in Relation to Perſons convicted before former Juſtices, it s 
acted by 1 E. 6. cap. 7. That where any Perſon or Perſons ſpall be j 
guilty of any Treaſon or Felony, for the which Judgment of Death | 

Put Judgment © 
Time given againſt him, her, or them jo found guilty, thoſe Perſi 
at any Time hereafter, ſhall by the King's Letters Patent be affgres 
ſlices to deliver the Gaol, where any ſuch Perſon or Perſons j ound 
ſhall remain, ſhall have full Power and Authority to give Judgment of 
againſt ſuch Perſon ſo found guilty, and reprieved, as the fame Ji 
(before whom ſuch Perſon or Perſons was or were found guilty) migit | 
done, if their Commiſſion of Gaol-Delivery had remained and cont 


; 5A 


Chap: 6. .Zuſtices of Gaok-Dilivery. 17 
| cf, 18. It hath been holden, That this Statute extends not to Con- 12 Co. 33. 
«tions before Juſtices of Oper and Terminer, not only becauſe ConyiRtions Tester. 
fore Juſtices of Gaol-Delivery only are mentioned, but becauſe the Pro- 

dings before Juſtices of Oyer and Terminer, after the Oyer determined, 

aht to remain in the Kings Bench; and the Records before the Juſtices 

F Gzol-Delivery with the uſtos Rotulorum. 


del. 19. Alſo it ſecmeth, That fince the Statute ſpeaks. only of Per- Daliſon 20 
ons lepr zeved before Judgment, it gives ſubſequent Commiſſioners no man- 
«of Power over Perſons condemned by former Juſtices; and therefore it 

un been holden, That if a Perſon condemned by former Juſtices, plead 

pudon before their Succeſſors, they have no Power to allow it, but that 

Record ought to be removed by Certiorari into the King's Bench, and 

e Priſoner alſo by Habeas Corpus, and that there the Pardon ſhall be ab 

ed or diſallowed. And from the ſame Reaſon it ſeems to follow, That : 
tequent | uſtices have no Power from this Statute to award the Execu- Quære Dy: 
00 of Perſons condemned by former Juſtices, and reprĩeved by them: 1 fe 1 
i Judgment had not been given by the former Juſtices, there is n n 


© 35. contra. 


Wt but that the ſubſequent ones might by Force of this Statute have 
ied the Pardon, or given Judgment, and awarded Execution, Gc. as the 
night have done. Alſo it hath been adjudged, That not only ſuch 
equent Juſtices as are authorized by the fame King, by whom the for- 
x were commiſſioned, but alſo that the Juſtices of the next 
methe like Power by Virtue of this Statute. | 

v.20, As to the fifth Particular, viz. The Juriſdiction of Juſtices of 
Delivery in Relation to Offences created by Statute; By 33 H. 8. 9. 
. 20. They may puniſh thoſe who keep unlawful Gaming Houſes, or 
emlawful Games. By 5 Elix. 9. Par. 9. They have 2 over 
u and Subornation of Perjury againſt the Form of that Statute. By 
Ila. z. They may puniſh thoſe who tranſport Sheep alive. By 23 Elix. 
bu. 9. They may enquire of, hear and determine Offences againſt that 
me in not coming to Church; and generally they have the like Power 
other Statutes, creating new Offences, which it would be too tedious 
Kukrly to ſet down in this Place. 

Wf.:1, As to the fourth general Point of this Chapter; viz. In what 

r Juices of Gaol-Delivery ought to hold their Seſſions, it is enacted by 
2. 6. That Fuftices aſſigned to tabe Aſſizes and deliver Gaols, ſhall hold 
wr Kſons in the principal and chief Towns of every of the Counties where 
dure-Courts of the ſame Counties were then holden, or hereafter ſhould 
den, For other Matters relating to theſe Juſtices, ſee Chapter 7. con- 
ing Fuſtices of Aſiſe and Niſi Prius, and the Chapter concerning, 


eſs, 


ing may 7 Co. 31. b. 
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S.P.C.57.b. Secf. 4. It ſeems to have been the moſt general Opinion in the 


Raym. 375. 


M. P. C164 


12 Co. 32. 


Of the Court of the 7 uſtices Book l 


4.405 
k = 


. 0 » 
4 "Y te —_— 8 2 


+ 
. : 


| pending wholly on Statute, I ſhall only take Notice of the -princy 


Of the Court of the Juſtices of Aſſſe and Niſi Vis 


Seck. 1. HE Power of Juſtices of Affiſe; whether as ſuch, or « [ 

| ſtices of Ns Prius, in Relation to criminal Matters 4 
Branches of their / Juriſdiction of this Kind, given them by ſeveral 1; 
of Parliament; and for more particular Inquiries concerning their Auth 
rity in other Caſes, and the Nature, Extent and End of their Commiſſ 
ſhall refer the Reader to Sir Edward Cotes 4th Inſtitute, fol. 1 58, Gr. 
to his 12th Report, fol. 32. and to Mr. Crompton's Treatiſe conterniny 
Furiſdiftion of Courts, fol. 204, Sc. {it oft pct. 


g 


The moſt conſiderable Parts of their Juriſdiction in criminal Matters; y 
per to be conſidered in this Place, are ſuch as relate, 


1. To the Delivery of Gaols. 

2. To Counterfeiters of Money. 

3. Lo Appelle. >> 06 N i 

4. To Conſpirators, Maintainers, and other Offenders of the like 
ture. | | 66 * 

5. To Offences of Sheriffs, Gaolers and other Officers. 

6. To capital Offences tried by Writ of Ni Prius. 

7. 2 the Counties for which ſuch Juſtices of Aſſiſe may be com 
ned. | 


Sect. 2. As to the fiiſt of theſe Particulars, it is enacted by 27 U. 
commonly called the Statute de finibus, cap. 3. That Fuſtices aſſigned toi 
Alſſizes, in every County where they do take Aſixes, as they be appointed in 
tinent after the Aſſizes taken in the Sbires, ſhall remain both together if 
be lay; And if one of them be a Clerk, then one of the moſt diſcreet Ki 
of the Shire being aſſociate to him that is a Layman by the King's Writ, 

deliver the Gaols of the Shires, as «ell within Liberties as without, 0 
Manner of Priſoners, after the Form of the Gaol-Deliveries of thoſe d 
before Times uſed. And the fame Fuſtices ſhall inquire then, if Sheriffs « 
other have let out by Replevin Perſons not repleviable, &c. | 

Sect, 3. Allo it is recited by 2 Ed. 3. 2. That Offenders had been t. 
encouraged, becauſe the Fuſtices of Gaol-Delivery and of Oyer and Ten 
had been procured by great Men againſt the Form of the ſaid Statute 
Ed. 1. and thereupon it is enacted, That ſuch Fuſtices ſhall not be mad 
gainſt the Form of the ſaid Statute. 
ſtruction of the above mentioned Statute of 27 Ed. 1. That the Pur 

of it extends only to Caſes of Felonyy and this is farther confirms 
the Recital of the Statute of 3 H. 5. ſet forth more at large in nd # 
lowing Part of this Chapter, by which it is declared, That no IL | 
but thoſe of the King's Bench, or ſpecial Commiſſioners, have Fol 


8 P. C. 57, 58. Puniſh Counterfeiters of Money. Alſo it is argued; That the Purge 


3 


” of Aſſiſe and Niſi Prius. 29 


rid Statute of 3 H. 5. impowering Juſtices of Aſſiſe, having the 
i Commiſſion for ſuch Purpoſe, to hear and determine the Offences 
"ch Perſons, would be vain and to no Purpoſe, if ſuch Juſtices, as 

had Power over ſuch Offences before, by Virtue of the ſaid former 
.: And yet perhaps the contrary Opinion is the more plauſible; for 
' the ſaid Statute is intended for the greater Expedition of Juſtice, and 
Words of it expreſly extend to all Manner of Priſoners, why ſhould Vide infra 

te reſtrained by a violent Interpretation, inconſiſtent with the natural : 
{ hyious Senſe of them? And fince Juſtices of Gaol-Delivery, armed 2 3 
with a general Commiſſion to deliver Gaols of the Priſoners in them, are, 
ang to the better Opinion at this Day, authorized to deliver ſuch Gaols 
Perſons accuſed of Treaſon, as well as of others committed for Crimes 
n inferior Nature, why ſhould not the ſaid Statute, the Intent whereof 
pgive Juſtices of Aſſiſe like Power with Juſtices of Gaol-Delivery, be 
ad to give them as large a Power? And as to the Arguments drawn 
n the Opinion of the Makers of the above mentioned Statute of 244. 5. 
nay be anſwered, that perhaps the Purport of the ſaid Recital may a- 
n to no more than this, that no other Judges but thoſe therein men- 
4 would venture to take upon them a Power to try ſuch Offences, 
ſit was not clearly ſettled that they had Authority to do it. Fo 
e z. It ſeems to be the general Opinion, That Juſtices of Aſſiſe, H. P. C. 164. 
ih, by Force of the ſaid Statute of 27 E. 1. may deliver Gaols with- N 5 9 
v7 ſpecial Commiſſion for that Purpoſe ; and this ſeems to be moſt 3 P. 57. b. 
alle to the Purview of the faid Statute, if ſuch Juſtices be Laymen; Crom. Jur. 
king the Act provides only, That if one of them be a Clerk, then _— 99. pl. 
of the Knights of the County being aſſociate by Writ to him that is 62. 
nan ſhall deliver the Gaols ; and make no Mention of any ſuch Writ 
both are Laymen ; but only ſays in general, That in ſuch Caſe they 
mein both together, it ſeems to imply that Laymen being Juſtices of 
; ſhall have ſuch Power of Courſe. [3] Ep 
#6. As to the ſecond Particular, viz. The Power of theſe Juſtices — the prece- 
kltion to Counterfeiters of Money, it is recited by the Statute of 3 H. Sec 2 
0,7, That Counter feiting, Clipping, Waſhing, and other Falſity of Mo- the 15th Sect. 
lad then of late abounded, for that the Puniſhment of the ſame pertaineth 3 * 
to am fudges.of the Realm, but to the King's Juſtices before himſelf, or 
bo! (ami ſtoners thereto aſſigned, &c. and thereupon it is enacted, That 
ings Tuſtices afſigned to take Aſiſes in all the Counties of England, 
lere Power by the King's Commiſſions, to hear and determine in their Seſ- 
, 05 well of the Counterfeiting and of the bringing ſuch falſe Money into 
um, as of Clipping, waſhing, and every other Falſity of the ſaid Money. 
.). It ſeems clear from the manifeſt Purport of this Statute, That s.P. C ;8. 
& of Aſſize can claim no Power from it over any of the Offences H. P. C. 164. 
n mentioned, without a ſpecial Commiſſion for ſuch Purpoſe ; but this 
Kt being wholly in the Affirmative, and no way intended to abridge but 
the Juriſdiction of ſuch Juſtices ; it ſeems clear, That if they had 
My as Juſtices of Gaol-Delivery, by Virtue of the above mentioned 
le De Anibus, without any ſpecial Commithon, to deliver Perſons in 
ator fuch Crimes, (which Queſtion is more fully handled in the pre- 
it Pat of this Chapter) they may Kill lawfully procced upon the ſaid Supra Seat. 4. 
ein the ſame Manner as before. e * jur. 
„ 6. As to the third Particular, viz. The Power of Juſtices of Af. 
lation to Appellees, it is enacted by 28 Ed. 1. commonly called 
ale De Appellatis, That ſuch Fuſtices may award Proceſs into any fo- 
Wants ogainjt Perſons appealed by Approvers, and proceed againſi them, &c. 

1 Sect. 9. 


' 


30 
Dyer 99. 
Pl. 62. 

12 Co. 32. 


22 Ed. 4. 19. a. 
Bro. Appeal, 
113. 

4 Inſt. 159. 


Dyer 99. pl. 
62. 


3 H. 7. ch. 1. 


roners, or before the King in his Bench, or Juſtices of Gaol-Delivey; 


13 Co. 32. 
4. Inſt. 159. 


Regiſter 188. 


any Aſiſe, Inqueſt or Fury ſhall paſs, may inquire and determine tit \ 


ſtices are taken to be included under the general Notion of Juſtices of ( 


againſt unlawful Maintenance, Champerty, Embracery, &c. 


| O, the Court of the Fuſtices oy 

Sect. 9. It is made a Doubt in Dyer's Reports, by what Warrant | 
ces of Aſſiſe hold Plea of an Appeal of Robbery ; and it is there . 
en, That they do it by Virtue of the Commiſſion of Gaol-py, 
But it ſeems, that it ought not to be intended to be the Meaning of 
Report, That Juſtices of Aſſiſe have no Juriſdiction as to an Appel 
Robbery, without an expreſs Commiſſion of Gaol-Delivery; for f 
Juſtices of Aſſiſe, as ſuch, have Power by the above mentioned 9 
De finibus to deliver Gaols of all Manner of Priſoners, after the e 
of the Gaol-deliveries of the Shires wherein they fit, why ſhould 
not by Force of thoſe general Words, deliver ſuch Gaols of Þ.4 
proceeded againſt by Way of Appeal commenced before them, 
as of thoſe proceeded againſt by Way of Indictment, as it ſeem 1 
taken for granted in other Books that they may? And therefore it 6 
to be reaſonable to take the above mentioned Report of Dyer in 
Senſe, That Juſtices of Aſſiſe may hold Plea of Appeals of Raj 
by the Commiſſion of Gaol-Delivery, given them ** by the | 
Statute De ſinibus, in reſpect whereof they ſeem to have all the Þy 
of Juſtices of Gaol-Delivery, whether given them by the Common 
or by Statute, as fully appears from what immediately follows d 
bove mentioned Paſſage in the ſaid Report, wherein it is ſaid, Thy 
Statute of 2 or 3 H. 7. gives Juſtices of Aſſiſe the Power ly a 
Words as to Appeals of Death; but it is certain, that the fal 9 
of H. 7. does not expreſly mention Juſtices of Aſſiſe, but faith q 
That the Wife, &c. may commence an Appeal before the Sheriff u 


yet it is holden in the ſaid Report, That this Statute expreſly extends ty 
{tices of Aſſiſe; from which it ſeems manifeſtly to follow, That ſud 


Delivery. 

Sec. 10. As to the fourth Particular, vig. The Power of Juſt 
Aſſiſe in Relation to Conſpirators, Maintainers, and other Offenders d 
like Nature, it is enacted by 28 Ed. 1. commonly called Articuli fuer} 
tas, ch. 10. That Fuſtices aſſigned to take Aſſiſes, when they come in 
Country to do their Office, ſhall upon every Plaint made unto them of (n 
tors, falſe Informers, and evil Procurers of Dozens, Aſſiſes, Inqueſts, a 
ries, award Inqueſt thereupon without Writ, and ſball do Right to the Pl 
without Delay. And it is farther enacted by 4 Ed. 3. 11. That the j 
of Aſſiſe, whenſoever they come to hold their Seſſions, or to take Inqueſts in 
Prius, ſhall inquire, hear and determine, as well at the Suit of the King 
the Suit of the Party, of Maintainers, Bearors, Conſpirators, &c. Andi 
is ordained by 20 Ed. 3. 6. by which it is enacted, That ſuch Fufti 
have Commiſſions to inquire of Maintainers and common Embraceors, & 


See. 11. Alſo it is enacted by 5 Ed. 3. 10. That the Fuſtices befort 


of any Furor in taking Money of either Party, &c. | 

Sect. 12. But it is ordained by 38 Ed. z. 12. That no Fuſtice, &. 
quire of Offices of the ſaid Offence, but only at the Suit of the Part, 
other, &c. | | Fr 

See. 13. And it is farther enacted by 32 H. 8. ch. 9. That the j# 
of Aſſiſe of every Circuit within this Realm, and elſewhere within tht 1 
Dominions, ſhall in every County within their Circuits, tawice in the Tea 
open Proclamation to be made, as well of the ſaid Statute as of all other 


Se. 14. As to the fifth Particular, vis. The Power of Juſi 
"ke 


ns, * 3 
Spe 5 of and upon all Sheriffs, Under-Sheriffs, Clerks, Bailiffs, Gaolers, 


mers, Stewards, Baihfs of Franchiſes, or any «ther Officer or Miniſter doing 
antrary 70 the ſaid Statute, as by extorti ng Money for the omitting of an Arreſt, 
jr ſewing Eaſe or Favour to thoſe who ſhall be arreſted, or by admitting Perſons 
1 Bail, or denying them the Benefit of it, contrary to the Form of the ſaid Statute. 
v8, 16. Alſo it is enacted by 1 H. 8. 7. That Fuftices of Aſiſe and of 
i Peace, ſpall have Authority to inquire of and determine, as well by Examina- 
"mas by Preſentment, the Default of Coroners in not taking an Tnqueſt without 
For Reward, on t he View of the on, of any Perſon > rk by Mi ſadventure. 


= 


_ 


gef. 17. As to the fixth Particular, vig. the Power of Juſtices of Aſ- i H. H. P. C. 
ie, in Relation to capital Offences tried by Writ of Ni Prius, it is enacted Wurd 
tn 14. H. 6. 1. That the Fuftices before whom Inguiſitions, Inqueſts and Fu- 1. 
nn, ſhall be taken by the King's Writ of Nifi Prius, ſhall have Power in all Raym. 367. 
kCuſes of Felony and Treaſon, to give their Fudgments, as well where a Man 
uit of Felony or of Treaſon, as where he 1s thereof attainted, the Day and 
Place where the ſaid Inquifitions, Inqueſts, and Furies be ſo taken, and then 
m thenceforth to award Execution to be made by Force of the ſame Fudgments. 
def. 18, In the Conſtruction of this Statute it hath been holden, That 
the Plaintiff in Appeal be nonſuited before Juſtices of Ni Prius, they 22 Ed.. 19 
ne no Power to arraign the Defendant at the Suit of the King on the De- 2 H. H. P. O. 
on in the Appeal, as Juſtices before whom an Appeal is originally com-“ ©? 
genced may do: And the Reaſon of this Conſtruction ſeems to be this, 
eule the Statute only mentioning that Juſtices of Ni. Prius ſhall give 
dement where the Defendant is acquitted or attainted, leaves their Juriſ- 

Ion upon a Nonſuit as it was before. But it ſeems certain, That on the 

dental of an Appellee ſuch Juſtices have Power to inquire of the Abet- 

ms, and alſo of the Sufficiency of the Plaintiff to anſwer the Damages; 

Ir fnce the Statute of Veſim. 2. Ch. 12. gives ſuch Power to the Ju- Dyer 126. 
Wis before whom an Appeal ſhall be heard and determined; and now by pl oe 
aree of 14 H. 6. it may be heard and determined before Juſtices of 212. _ 

Prius, it ſeems neceffarily to follow, That Juſtices of Nzff Prius ſhall 4 Inft. 160. 
re ſuch Power fince the ſame Statute of 14 H. 6. And from the fame rea- 22 Kd. l 19. f. 


i | 1 10 Ed. 4. 14. b. 
ning it ſeems alſo to follow, That ſuch Juſtices may give Judgment for the 2 Int. 386. 
ages; but conſtant Experience hath over-ruled it to the contrary. Bro. Niſi 


rius, 27. 


g. 19. As to the ſeventh Particular, v:z. for what Counties Juſtices , H. H. P. C. 
allile may be commiſſioned, it is enacted by 8 Rich, 2. 2. That no Man 32. 
Low ſhall be from thenceforth Fuſtice of Afjiſes, or of the common Deli- 
"unce of Gaols, in his own Country. | DR LPR 
. 20, Alſo it is enacted by 33 H. 8. Ch. 24. That no Fuſtice, nor 
Alan learned in the Laws of this Realm, ſhall uſe, ner exerciſe the Office 
Jufice of Afiſe within any County where the ſaid Fuſtice was born, or doth 
wi, on Pain of 100 l. &c. Provided that the ſaid A ſhall not extend to 

) Perſon who ſhall be Clerk of Aſſiſes, and Aſociate to any Fuſtice of Aſ- 
% to any Mayor, Sheriff, Recorder, Steward, Bailiff, Sewter, br other 
deer being born or dwelling within any City, Borough or Town within this 
Wn of England, &c. Nor to Fuſtices of either Bench for taking, hearing, or 
ning Afſiſes in the one Bench or the other, nor to the Fuſtices, Fuſtice- 
, or Clerk of Afiſes, in the Dutchy and County Palatine of ner, 
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Lamb. B. 1. Ses. 1. And firſt of thoſe of the firſt Sort, of which the King's 


nizance, 14, ſon; yet it is ſaid, That he cannot take a Recognizance for the Keey 


Of the Court of Seſſions Book 1 


— * 6 


NM CHAP. VIII. | 
Of the. Court of 2 of Juſtices of Peace. 


B I come to conſider the Nature of the Court of Seſſion 
Juſtices of Peace, I ſhall premiſe, 5 9 88 5 


1. In what Manner Conſervators of the Peace were provided h 
Common Law. Tt | 
2. In what Manner Juſtices of Peace have been ordained by the ſen 

ral Statutes concerning them, _ 


3. How they are to be commiſſioned in Purſuance of thoſe Statute, 
4. What is moſt obſervable from the ſaid Statutes and Commiſſions 


As to the firſt Point it ſeems, that Conſervators of the Peace by the On 
mon Law, were of two Sorts ; | 


1. Thoſe who in Reſpect of their Offices had Power to keep the Pe 
but were not ſimply called by the Name of Conſervators of the Pug 
but by the Name of ſuch Offices. 
2. Thoſe who were conſtituted for this Purpoſe only, and were fn 
called by the Name of Conſervators or Wardens of the Peace. 


4H 3 jeſty is certainly the Principal, from whom all Authority of this Kind 


v Bro. Recog- Originally derived, and who {till continues to have the ſame in his own? 


Pal. Ch. i. the Peace, becauſe it is a Rule in Law, That no one can take any Rea 
| nizance, who is not either a Juſtice of Record, or by Commiſſion; allo 
© Lamb. B. 1. ſeems certain, That no Duke, Earl or Baron, as ſuch, have any gl 
Ch. 3. Authority to keep the Peace than mere private Perſons. 
« Dale. Ch. 1. Sec. 2, The © Lord Chancellor or Lord Keeper of the Great Sel, 
LR B. 1. Lord High Steward of England, the Lord Marſhal, and Lord High 0 
Crane, 6. b. ſtable of England, and every Juſtice of the King's Bench, and, as | 
ſay, the Lord Treaſurer have, as incident to their Offices, a general Au 
rity to keep the Peace throughout all the Realm, and to award Procel 
the Surety of the Peace, and to take Recognizances for it. And the M. 
of the Rolls hath alſo the like Power, either as incident to his Office, 0 
3 leaſt by Preſcription. 1 
710 H. 6. b. Sect. 3. Allo every Court of Record, as ſuch, hath Power to! 
cb. B. 1. the Peace within its own Precinct, as hath been more fully ſhewn, d 
f Sed. 15. And the Juſtices of Gaol-Delivery may take Surety of the F. 
from a Priſoner before them, who was committed for not finding 
Surety. 


4 


ce within ſuch County; and it is a general © Rule. That whatloever S. 13, 
one by Virtue of the King's Commiſſion: ought to be taken as a Mat- Recogni- 


3 # | 3 31. a. 
tems the better Opinion, That he has no Authority to grant Proceſs ! Cromp. 6. 
1a * 0 5 n Ch. bs 
eng of the Peace, (except only where it is taken by him as Judge of 3 
; 1 tecognizance, | but as an Obligation ; becauſe it is not taken by one cited 8. 1. 


exnizances ought to be. 


n Conſervators of the Peace within their ſeveral Limits, and may take 
h Order for the keeping of the ſame, as hath been more fully ſhewn, 
0. 63. S. KN Sec. 3 ee 
kondly, Conſervators of the Peace by the Common Law, who were 
ilituted for that Purpoſe only, and were ſimply called by the Name of 
nerrators or Keepers of the Peace, were of two Kinds: 


1. Ordinary. 880 
a. Extraordinary. 


\ 


Tk of the firſt Kind were either, 


. by Tenure, or R 
: By Election, or 
. By Preſcription, | 


KW, 79, Conſervators of the Peace by Tenure were thoſe who | held Lamb. B. 1; 
& of the King by this Service, among others, of being Conſervators Ch. 3. 

be Peace, within ſuch a Diſtrict. 7 

. 8. Conſervators of the Peace by Election, were thoſe who were Lamb. B. 1; 

le to ſuch Office in Purſuance of the King's Writ to ſuch Purpoſe, (as * 

Meriffs anciently were, and as Coroners ſtill are) by the Freeholders 

i County in the County-Court; after which Election it was uſual for 

Ming to ſend another Writ to the Perſons ſo choſen, commanding them 

Fly to attend their ſaid Office till they ſhould receive a Command 

4 King to the contrary. Rf 
9. e 

ki ſuch Power from an immemorial Uſage in themſelves and their Sy 8 

elors or Anceſtors, or thoſe whoſe Eſtate they had in certain Lands, 22Ed.4. 33 b. 

Arſe the like Power, which wholly depended upon ſuch Uſage both . . 1 

its Extent, and the Manner in which it was to be exerciſed. * 


T7 


K Sec. 10, 


Goff. 4. Alſo every Sheriff is a principal * Conſervator of the Peace IF B. a. 
cithin his County, and may without Doubt, ex Oficio, award Proceſs of 12 H 7. 1% b. 
le Peace, and take Surety for it; and it ſeems the better Opinion, That Bro-Pexe,1z, 
bee Security ſo taken by him is by the Common Law looked on as a » Bro. Recog. 
RecogniZance Or Matter of Record, and not as a common Obligation, nite, 5 
| Matter in Pais only; for that it is taken by bim by Virtute of the rag . 
King's Commiſſion, by which he is intruſted with the Cuſtody of the Dalt. ch. 11. 
ty, and conſequently has by it an implied Power of keeping the Lamb. B. r. 


Quære Bro: 
| 2 3 3 143 

; i | & > Wa ${ 3 $448 ] "1%. 16, k 
vt, 6. Alſo every © Coroner is another principal Conſervator of the See theB keg 
ce within the County of which he is a Coroner, and may certainly _ cited. 
n ny Perſon to the Peace who makes an Affray in his Preſence: But 9 E. 4. 30. bj 


de Peace 3 and it ſeems clear, That the Security taken by him for the Lamb. B. 1 
enn Court for an Affray done in ſuch Court,) is not to be looked on Wee theBooks | 


ly acts as a Judge of Record, or by the King's Commiſſion, as all S8. 4. Letter b. 


. 6b. Alſo every High and Petit Conſtable are by the Common Compt. 6. W 
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Conſervators of the Peace by Preſcription, were thoſe who Bro. Peace, 18. 
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34 Of the Conrt of Seſſions "Book f 
V2184.4.67. Feck. 10. It is * queſtioned indeed by ſome, whether any ſuch Por 
a. can be claimed by Uſage ? Yet if the Power of holding Pleas and gh 
Courts of Record, which are of fo high a Nature, and imply à Pope 
| keeping the Peace within their own Precin&s, may be claimed by Ufo 
Co. Lit. as it ſeems to be certain, that they may; it ſeems ſtrange that the ln 
eher and Authority of keeping the Peace in a certain Diſtrict may not as vel 
Student B. x, claimed by ſuch Uſage. 5 8 es, CCI 
Ch.7. Se. 11, It* ſeems, That the Power of ſuch OCorlfervators of q 
„Peace, whether by Tenure, Election, or Preſcription, was no greaery 
-Crompt. 6. b. that of Conſtables at this Day, unleſs it were enlarged by ſome ſy 
Grant or Preſcription.”  _ 80 —v— 
Tow; . . 12; The extraordinary Conſervators of the Peace were Pr, 
Ch. 3. ſpecially commiſſioned, in Times of imminent Dan er either from Ray 
Vee or foreign Invaders, to take care of and defend ſuch a hep Dt 
committed to their Charge, and to preſerve the Peace within the Linit 
it; and theſe had Power to command the Sheriff with his whole pf 
bo Wand RE Bet dee, one 

2 H.H.P.C. Se#. 13. And now I am in the ſecond Place to ſhew, in what! 
OE. ner Juſtices of Peace have been ordained by the ſeveral Statutes conan 
them, the firſt whereof is 1 Ed. 3. Cb. 16. which is in the folly 
Words, For the better keeping and Maintenance of the Peace, the Nye 
eth that in every County, good Men and lawful, which, be no Maintamm 

Evil, or Barrators in the Country, ſhall be aſſigned to 4. Peace. 
Sect. 14. And it is farther enacted by 4 Ed. 3. 2. That there ſul 
aſſigned gobd and lawful Men in every County to keep the Peace; and at tle 
of the Aſſignments Mention ſhall be made, that ſuch as ſhall be inditted ir 
by the ſaid Keepers of the Peace, ſhall not be let to Mainpriſe 750 Hef 
nor by none other Miniſters, if they be not mainpernable by the Law; mr 
fuch as ſhall be indifted, ſhall not be delivered but at the Common Luu. 
the Tuſtices aſſigned to deliver the Gaols, ſhall have Power to deliver the 
Gaols of thoſe that ſhall be indicted before the Keepers of the Peace ; anit 
the ſaid Keepers ſhall ſend their Indictments before the Fuſtices, &c, 
Sect. 15. And it is farther enacted by 18 Ed. 3. 2. That two ir i 
of the beſt Reputation in the Counties, ſhall be fred Keepers of the Ii 
by the King's Commiſſion. And at what Time need ſhall be, the ſame with 
wiſe and learned in the Law ſhall be aſſigned by the King's Commiſſion, i 
and determine Felonies and Treſpaſſes done againſt the Peace in the ſanel 
ties, and to infliet Puniſhment reaſonably according to the Law and bi 
and the Manner of the Deed. ces De Ss 
Sec. 16. And it is farther enacted by 34 Ed. 3. 1. That in every 

of England, ſball be aſſigned for the keeping of the Bus one Lord, au 
him three or four of the maſt worthy in the County, with ſome Learned 
Law, and they ſhall have Power to reſtrain the Offenders, Rioters, and all 
Barrators, and to purſue, arreſt, take and chaſtiſe them according to thei 1 
paſs or Offence; and to cauſe them to be impriſoned and duly puniſhed accord 
the Law and Cuſtoms of the Realm, and according to that which to then er 
ſerm beſt to do by their Diſcretion and good Adviſement; and alſo to mforn'i 

und to inquire of all thoſe who have been Pillors and Robbers in the Part I 
the Sea, and be now come again, and go wandering, and will not labour © 
were wont in Times paſt; and to take and arreſt all tboſe that they may find 
aretment, or by Suſpicion, and to put them in Priſon, and to tabs of all tle 
be not of good Fame, obere they ſhall be found, ſufficient Surety and Me" 
of ther good Behaviour towards the King and his People, and the other dil 
40“, to the Intent that the People be not by ſuch Rioters or Rebels es | 
_ 5 | endam 


Chap. © J Juſtices of Peace. 


ce through the Realm, where need ſhallbe, two Men of 
were ſuch Commiſion od | 
mlinerance of Thieves and Felons, as often as th 


ll be refrant in the ſane Shire, and ſhall make their Seſſion 
vis. in the firſt Week after Michaelmas, Epiphany, Eaſter, and the Tranſ- 
tim of St. Thomas be Martyr, and oftner if Need be, and that the fame 
ices bold their Seſſions throughout England in the ſame Weeks every Year. 
v7, 19. Alſo it is enacted by 2 H. 5. Stat. 2. Ch. 1. That TFuſtices o 


un the ſame Counties, by the Advice of the Chancellor and of the King's Coun- 
uu taking other Perſons dwelling in foreign Counties to execute ſuch Of- 
i except the Lords and the Fuſtices of Afiſes to be named g 
Cel; and except all the King's Chief Stewards of the Lando and 
neniorles of the Dutchy of Lancaſter, in the North Parts, and in the 
wh, for the Time being. ti gtkts 211 fle \ 
ff. 20. Alſo it is enacted by 1 Mar. 
mr ſing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Office 
tfuftice of Peuce, by Force of any Commiſſion or otherwiſe, in any Count 
hn be ſhall be Sheriff, during the Time only that he ſhalt exerciſe the ſaid 
fi, or Sheriffwick : And that all Acts done by ſuch Sheriff by Authority of 
| (ommiſſton of the Peace, during the Time aboveſaid, ſhall be void. © 
gal. 21. Alſo there are many other Statutes concerning the Power of 
ſie? of Peace, all of which it would be endleſs to enumerate : there 
* | have only taken Notice of thoſe which concern their Authority in 
ret; and for thoſe which concern the particular Branches of it, I ſhall 
fr the Reader to the Books which treat principally of this Subject. 
9.22, As to the third Point, viz. In what Manner Juſtices of the 
ae are to be commiſſioned in Purſuance of the feveral Statutes con- 
Ing them; it is obſervable; That the Commiſſion of the Peace hath 
n been altered in ſeveral Reigns, and that the preſent Form of it was 
id by the Judges about the thirty-third Year of Queen' Elizubeth, and 
u dubſtance as followeth « 0 7 TOE TL 49 


Inmaged, nor the Peder blemiſhed, nor Merchants nor other paſſing by the High- 
£ Tl the Realm diſturbed, nor put in the Peril which may happen of ſuch Of 
nr; and alſo to hear and determine at the King's Suit, all Manner of Felonies 
MTreſpalſes done in the ſame County, according tothe Laws and Cuſtoms aforeſard. 

of, 17. And it is enacted by 17 R. 2. 10. That in every Commiſſion of the 

4 Lau f the ſame County 
Il be made, ſhall be aſigned to go and proceed to the 


1 : ſhall think it expedient. 
v8, 18. And it is farther enacted by 2 H. 5. Stat. I. Ch. 4. That the Fufti- 


K 
» 
KA 
« 


F Peace in every Shire named of the Quorum, (except Lords and the Fu- 36 b4 4-142 
Kees of either Bench, and the Chief Baron, and Serjeants at Law, ani the 2 75 2 
Ig Attorney for the Time that they ſhall be occupied in the King's Service,) Crom 


pt. 123. 


s four Times by the * PR TO 


49- 


of 
Mar ſhall be made in the Counties of England, of moft ſufficient Ne 


by the King and 


1 Mar. Seſſ. 2. Ch. 8. That no Perſon a- Cronipt. 1211 


2 H. H. P. C. 
42, 43 

4 Inſt. 171. 
Lamb. B. 1. 
Ch. . 


23. Beginning with a Salutation from the King to the ſeveral Per- 
med in it, it afterwards aſſigns them and every one of them, joint- 
if 1 


ad leverally, the King's ] uſtices, to keep the Peace in ſuch a County; and 
wſe to be kept all Statutes' made for the Good of the Peace and quiet 


Lal thoſe who ſhgll offend againſt any of the ſaid Statutes ; and to cauſe 
loſe to come before them, or fome of them, who ſhall threaten any of 
People as to their Perſons, or the burning of their Houſes, in order to 
"A them to find Snrety for the Peace or Good Behaviour ; and if they 
fuſe to find ſuch Surety, to cauſe them to be ſafely kept in Priſon 
ley (hall Grd ie tro terror re nn fa n 


* 


rd 
we 
the 
ſain 


ul 


he 
Jan 


* 


0. 24. Then it goes on and aſſigns them, and every two or more of 
i} (of th; h PRs | ; | | | 
er Which Number either ſuch or ſuch a particular Perſon among them 


18 


ſeument of the People, as well within Liberties as without; and to pu- 
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is ſpecially required to be) Juſtices to inquire by the Oath of good and lay 
Sorceries, Magick Art, Treſpaſſes, Foreſtallers, Regrators, Ingrofler,, , 
Peace may lawfully inquire; alſo of all thoſe who ſhalli go or ride au. 
Sc. or in Companies, to the Diſturbance of the Peace; and alſo of ay 


ſtables, Gaolers, and other Officers, who ſhall be faulty in the Execute 


Truth of the Premiſſes may be beſt known and inquired. 


may be executed by ſuch Juſtices, it ſeems certain, That by Virtue of 
. ſaid Commiſſion they may execute all Statutes whatſoever, made for 
better keeping of the Peace, and conſequently thoſe of Wincheſter 


of Edward the Third, in whoſe Time Juſtices of Peace were firſt inſtitu} 


Of the Court of Seſſions : Bock 


ful Men of the ſame County, of all Felonies, Witcherafts, Inchantme, 


Extortions whatſoever, and of all other Offences of which Juſtices 


holders and others who ſhall offend in the Abuſe of Weights or Meg, 
or ſelling of Victuals, &c. and alſo of all Sheriffs, Bailiffs, Stewards, 6 


their Offices; and to inſpect all Indictments taken before them, or any 
them, or other former Juſtices of the Peace for the ſame County; a0 
make and continue Proceſs againſt all the Perſons ſo indicted, till they ſhal 
taken, or render themſelves, or be outlawed ; and to hear and deten 
all the Felonies, and other Offences aforeſaid : Provided, that if a (46 
Difficulty ſhall ariſe, they ſhall not proceed to give Judgment, exceptin 
Preſence of ſome Juſtice of one of the Benches or of Aſſiſe. 
Seck. 25. And then it commands them to make Inquiries of the Prenif 
and to hear and determine the ſame at certain Days and Places, which 
or any ſuch two or more of them ſhall appoint. | 
Sect. 26. And then it goes on and commands the Sheriff of the O 
to return before them at certain Days and Places to be made known} 
by them, ſuch and ſo many lawful Men of his Bailiwick, by wha f 
Sect. 27. And then concludes, by aſſigning ſome one of them K 
the Rolls of the Peace in the ſame County; and commanding him toc: 
to be brought before himſelf and his Fellows, at the faid Days and Pla 
the Writs, Precepts, Proceſſes and Indictments aforeſaid, | 
And now I am in the fourth Place to ſhew, What is moſt obſer 
from the ſaid Statutes and Commiſſions; in order to which I ſhall end 
vour to ſhew, AK 


1. What Statutes concerning the Peace may be executed by ſuch 
ſtices. 115 | | „ | 
2. How far the Juſtices of Peace for a County may act out of | 
within a Liberty. le ee 
3. What Commiſſions of this Kind require a ſpecial Suit to the! 
for the granting of them. : 0 
4. How far ſuch Juſtices have Power to proceed on Indictment 
taken before themſelves. . 17 
5. By what name they are to be deſcribed. 1 
6. What Authority they have in Relation to Felonies. | 
7. What in relation to "Treaſon, Premunire, and Miſpriſion of Tre 
8. What in relation to inferior Offences. „ rm 


Sef. 28. As to the firſt Point, vis. What Statutes concerning the Þ 


Weſtminſter, and all others concerning the Peace, made before the 


for all thoſe Statutes were expreſly mentioned in the ancient Comm, 
of the Peace, and have always been undoubtedly taken to be include I 
the general Words of the preſent Commiſſion ; and yet none of the t 
tutes which ordain the Office of Juſtices of Peace, ſay any Thing © 


4 . 


de Execution of the {aid former Stytutes, ſo that the Power of "Juſtices 
P pace in Relation to thoſe Statutes, ſeems intirely to depend on the 
15 Commiſſion, and yet hath always been unqueſtionably allowed; 
m whence it appears, That regularly the King by his Commiſſion, may 
e whom he pleaſes to execute an Act of Parliament. 


37 


thor 1363 ; | 7 
* the ſecond Point, ui. How far the Juſtices of Peace for a Coun- Cro.Car. 211 

m5 act out of it or within a Liberty; it is ſaid, That they have no me. 8 

ive Power when out of the County; and therefore that an Order of 5g aa 

urdy, or for Payment of Labourers Wages, made by them out of the 

duty, is not binding; yet it is ſaid, That Recognizances and Informa- 

1 _— taken before them in any Place, are good: And it is to be 

ned, IJ | 7 e 

# A That the Juſtices of Peace for a County have, by their Com- 

bon, an expreſs Authority as well within Liberties as without; from 

tence it ſeems clearly to follow, That they may execute their Office 2 H. H. P. C. 
ta Town, Which has a ſpecial Commiſſion of the Peace for its own 117 i 
its, unleſs ſuch Commiſſion have a Clauſe, that no other Juſtices, Ch. 3 

ol thoſe named in it, ſhall any way concern themſelves in the keep- 2 Cromp. 

ai the Peace within the Liberties of ſuch Town; and it may be que- 20 H. 5.6,7.8. 
el, whether ſuch a ſpecial Clauſe in ſuch a Commiſſion, do abſolute- 

mke void the Act of any County- Juſtice within ſuch Town ? fince the 

mniſion for the County ſeems as fully to give thoſe named in it a 

ildition over all ſuch Towns within the Precin& of it, as ſuch Com- 

ſion for a Town doth exclude them: And the Juſtices for the County 

n to be under no Neceſſity of informing themſelves of the Contents 

; Commiſſion, which they have nothing to do with; yet if they 

x expreſs Notice given them of ſuch a reſtraining Clauſe, and pro- 

to act within ſuch Town in Defiance of it, they may perhaps be 

nſuble for their Contempt of the King's Prohibition; and yet perhaps 

my be queſtioned whether their Acts be void, for the Reaſons above- 

noned, = 5 1 | 


d. zo. As to the third Point, vig. What Commiſſions of this Kind Lamb. B. 1. 
dir ſpecial Suit to the King for granting of them; it ſeems agreed, $3" can. 
t wtwithſtanding all ſuch Commiſſions muſt be in the King's Name, miſſion, Fo 
lach been more fully ſhewn, Ch. 5. Sec. 1. yet there is not any need r 4 
a ſyecial Suit or Application to, or Warrant from the King, for the grant- | ; 
; « hem; for this is only requiſite for ſuch as are of a particular Na- 
t 8 conſtituting the Mayor of ſuch a Town, and his Succeflors, perpe- 

; Juſtices of the Peace within their Liberties, &c. which Commiſſions 
WE "either revocable by the King, nor determinable by his Death, as the 
amen Commiſſion for the Peace is, which is made of Courſe by the 
Id Chancellor according to his Diſcretion. | 


7.31. As to the fourth Point, vis. How far Juſtices of Peace have . 2, 9. 
mer to proceed on Indictments not taken before themſelves, it is certain, 2 H. H. P. C 
ſubſequent Juſtices of Peace may proceed upon Indictments taken ” 

i: their Predeceſſors; but this ſeems chiefly to depend upon 11 H. 6. 6. 

, reciting the Inconvenience that Pleas and Proceſſes upon Indictments 

4 fuſtices of Peace had often been diſcontinued by making of new Com- 

puns of the Peace, to the great Loſs of the King, &c. ordains that ſuch 


| 


Ws, Hits, and Proceſſes before Fuſtices of the Peace, ſhall not be diſcontinued 
 Wmmſſions of the Peace, but ſtund in Force: And that the new Juſtices, 

7 that they have the Records of the ſame Pleas and Proceſſes before them, 
atme, and finally bear and determine the ſame, &c. And this is far- Ctomp. g. 
confirmed by 1 Ed. b. 7. Par. 2 9 But it is certain that they cannot = P. C. 166, 


67. 
proceed 


Mich. 3 Geor. 
T% 


8. F. C84. 


38 Of the Court of Seſſions _ 
proceed on an Indictment taken before a Coroner, or Juſtices of Ojer 

| Terminer, or Gaol-Delivery, nor deliver Perſons ſuſpected by Proclamag. 

But by 1 Ed. 4. 2. they are enabled to proceed on Indictments taken 

the Sheriff at his Torn, ' 

See. 32. As to the fifth Point, By what Name ſuch Juſtice, ,, 

. be deſcribed, it is obſervable, That they are expreſly commiſſioned by | 

Kol. Ab. 95. Name of Juſtices of Peace; and in no Part of their Commiſſu 

called by the Name of Keepers of the Peace; yet, inaſmuch as by 1g 

3. 2. which is one of the firſt Statutes made concerning their Inftitys 

they are expreſly called Keepers of the Peace; and the principal py 

their Office is for the keeping of the Peace, and their uſual Defcripta 

Certiorari's is by the Name of Keepers of the Peace; it hath been aj 

ed, That the Caption of an Indictment, (whereof Juſtices of Pe 

Conuſance, ) coram A. B. & C. D. Cuſtodibus Pacis & Fuſticiariis Donin 

gis, in ſuch a Place, is good, without expreſly naming them Juſtices of e 

The King Alſo it hath been reſolved, That the Deſcription of Juſtices of Peace by 

and Hawkins, Name of Fuſticiarii Domini Regis ad pacem conſervandam, Ge. i 

without ſaying, ad.pacem Domini Regis, for that it is neceſſarily imp 

Sect. 33. As to the ſixth Point, vi. What Authority Juſtices of þ 

have in relation to Felonies, it is obſervable, That ſuch of the (ji 

ſtices as are of the Quorum only, are expreſly authorized to inquire 

and hear and determine Felonies and Treſpaſſes, and that the am 

tioned Statute of 18 E. 3. after it hath ordained, That ſome Perſon: ſy 

aſſigned Keepers of the Peace by the King's Commiſſion, faith in another 

ſtint Clauſe, That at what Time need ſhall be, the ſame ſhall be aſy 

by the King's Commiſſions to hear and determine Felonies and Treſpaſes 

From whence it is inferred, That Juſtices of Peace have no Power to 

* Crompt. and * determine Felonies, unleſs they be authorized fo to do by the en 

1 2 Words of their Commiſſion: And this Opinion is farther confirmed 

58. and 96. the Authority of the Year-Books of“ 2 R. 3. 9. 4. b. and 12 H. 7.1; 

8 > a wherein it is adjudged, That a Certiorari to remove certain Indidn 

20%. taken before Juſtices of Peace was not good, becauſe it named them( 

2H. H. P. C. Juſtices of Peace, without adding that they were alſo aſſigned to her 

23. = determine Felonies, Sc. Yet it ſeems, That it may probably be ay 
dictment, 32, for the contrary Opinion, that the Statute of 34 E. 3. 1. is exprek, 

50. the Perſons aſſigned for the keeping of the Peace, ſhall have Power at 

other Things to hear and determine Felonies and Treſpaſſes, &c. Ani 

ſeems to be the principal Ground of the Reſolution in the Cal 

Cro. Jac. 32. Barnes and Conſtantine, wherein it is adjudged, That the ſetting fort 

4 * 1 * an Indictment in a Declaration as taken before Juſtices of Peace, being 

151. ſeo aſſigned to hear and determine Felonies, &c. was well juſtificd 1 

Dy.69. Pl.2g. Oyer of the Record, wherein it was entered as taken before Juſtct 

Peace, without adding, That they were aſſigned to hear and detent 

Felonies, &c. And as to the Authority of Staundford and Hale, i 

be anſwered, That their Opinion is expreſly grounded on the Word 

the Statute of 18 E. 3. And it does not appear that they confidere e 

Purport of 34 E. 3. As to the Authority of 2 R. 3. 9. it may be 

ſwered, That the Certiorari therein mentioned, was for the Remo 

an Indictment for counterfeiting Coin, and that the Power of Juſt 

Peace to take ſuch an Indictment, depends wholly upon the Stat 

3 H. 5. 7. whereby it is enacted, That the Fuſtices of Peace throughml | 

Keatm, ſhall have Power by the King's Commiſjions to inquire of the ſaid Off 

And as to what is ſaid in 12 H. 7. 25. it may be anſwered, that tt 

tiorari therein mentioned was to remove certain Indictments, but it 


not appear from the Book what thoſe Indictments were; ſo that it b 
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Chap. 8. / Juſtices of Peace. : 39 
10 - they might be of a ſpecial Nature, not within the general Purview 


f . 
{diction over an Offence, which by Statute, is ſpecially appoint- 9 Co. 118. b. 
ut be determined by Juſtices of Oyer and Terminer, becauſe ſuch Oro. El. 87, 


7 


ids Juſtices of Peace to take the Examinations of all ſuch Perſons as 

ll be committed by them for Felony, ſeems to ſuppoſe them to have a 

el Power of committing all Perſons accuſed of any Kind of Felony ; Dalton Ch. 

ld the general Practice has always been agreeable hereto ; it is ſaid, ff p. . . 

ut juſtices of Peace may take the Examination of Perſons brought be- 163. {0 

them for any Kind of Felony, and commit them to Priſon ; and alſo 2 H. H. P. C. 

+» the Information of the Proſecutors upon Oath, and bind them“ 

kr to proſecute ; and to commit thoſe who ſhall refuſe to be ſo bound, 

i appear that they can give material Evidence. Alſo inaſmuch as HH. P. C. 169. 

| ad Statute of 2 & 3 Ph. & Mar. 10. and alſo 1 & 2 Ph. & Mar. 13. 2H.H.P.C. 

kt Juſtices of Peace, in Caſe of Homicide and other Felonies, to 46. 

r the Examination of the Offenders, and the Information of others, 

d to certify the ſame to the Juſtices of Gaol-Delivery ; it hath been 

enlly thought adviſable for Juſtices of Peace to proceed no farther 

Relation to any Felonies, though within their Commiſſion, except only 

it Larcenies. | 

de. 14, As to the ſeventh Point, viz. What Authority Juſtices of 

a have in Relation to Treaſon, Præmunire, and Miſpriſion of Trea- 

; tſeems to be agreed, That notwithſtanding none of theſe Offences | 

who the Letter of their Commiſſion ; yet inaſmuch as they are a- Lamb. 226. 

ut the Peace of the King, and of the Realm, any Juſtice of Peace 

ether upon his own Knowledge, or the Complaint of others, cauſe 

beton to be apprehended for any ſuch Offence. And it is the Opi- Dalt. Ch. go. 

| both of Dalton and Sir Matthew Hale, That ſuch Juſtice may take ++ ea 

bxmination of the Perſon ſo apprehended, and the Information of all 44. 

ſe who can give material Evidence againſt him, and put the fame in 

Ing; and alſo bind over ſuch who are able to give any ſuch Evidence 

be King's Bench, or Gaol-Delivery ; and certify his Proceedings to the 

Court, to which he ſhall bind over ſuch Informers. And this Opi- 

tems to be agreeable to conſtant Practice, eſpecially ſince the Sta- 

01G 2 Ph. & Mar. 13. and 2 & 3 Ph. & Mar. 10. which directing 

os of Peace to proceed in this Manner againſt Perſons brought before 

for Felony, ſeem to give them a diſcretionary Power of proceeding in 

Manner againſt Perſons accuſed of the abovementioned Offences. 

Kd, 35. Alſo by 3 H. 5. Ch. 7. Juſtices of Peace ſhall have Power 

* King's Commiſſions to inquire , Counterfeiting, Clipping, Waſhing, 

Wer Falfity of M. oney of the Land, and thereupon to make Proceſs by 

on, againſt thoſe who before them ſhall be thereof indifted. i 

# 3b. And by 5 El. 1. Sect. 3. Juſtices of Peace may inquire of 

Me of maintaining the Pope's Power, and ſhall certify every 8 
made 


I Leon. 239. 
eid Queen's Reign, touching acknowledging of the King's ſupreme Cmen 


6 Mod. 128. 


b Salk. 406. 
Crompt. 120. 


Lamb. B. 1. 


© 1 Lev. 139. 


1 Keb. 559, 


772,788,931. 
2 Keb. 138. 


Contra Cro. 


Tr. 13 Annæ. 


e 
Poph. 208. 


Cro. Jac. 3 2. 
Con. 2 Rol. 


Peace, and upon this Ground principally, as I apprehended, it ws 
++ .>+/77--3. reſolved, That they may take an Indictment of Extortion. 4 


e a er ſſo Bagh 
made before them of any ſuch Offence, into the King's Beneb, within erh 
Days after it ſhall be made, &c. IGOR ER To OO 

Sect. 37. And by 23 E. 1. Sect. 8. They may inquire of all Offences gy, 
that Af, or againſt the Acts of the firſt, fifth, or thirteenth Tear, of 1 


ment in Cauſes Ecclefiaſtical, or other Matters touching the Service of Gu 
or coming to Church, or Eftabliſhment of true Religion in this Realm, uith 
one Year and a Day after every ſuch Offence committee. 

Sect. 38. As to the eighth Point, vis. What Authority Jufticy ; 
Peace have in Relation. to. inferior Offences, it would be endleſs to en 
merate all the Offences within their Juriſdiction, concerning which the 
have been ſuch great Numbers of Statutes; and therefore I ſhall cons 
my ſelf in this Place with obſerving, that by the abovementioned 9 
tute of 34 Ed. 3. 1. and alſo by the expreſs Words of their Commigyy 
they are impowered to hear and determine all Treſpaſſes, which is a Wi 
of a very general Extent, and in a large Senſe not only comprehend 
inferior Offences, which are properly and directly againſt the Peace 
Aſſaults and Batteries, and ſuch like, but alſo all others which are 6 
ly by Conſtruction ; as all Breaches of the Law in general are * fa 
be: Yet it hath been of late ſettled, that Juſtices of Peace have no | 
diction over * Forgery or Perjury at the Common Law, the pic 
Reaſon of which Reſolution as I apprehended, was, that. inaſnh$ 
the chief End of the Inftitution of the Office of theſe Juſtices, n 
the Preſervation of the Peace againſt perſonal Wrongs, and open Viola 
and the Word Treſpaſs in its moſt proper and natural Senſe, is taken 
ſuch kind of Injuries, it ſhall be underſtood in that Senſe only in 
ſaid Statute and Commiſſion, or at the moſt to extend to ſuch other 
fences only as have a direct and immediate Tendency to cauſe f 
Breaches of the Peace, © as Libels, and ſuch like, which on this A 
have been adjudged indictable before Juſtices of Peace: And for ths} 
ſon, principally as I apprehended, the Court of King's Bench in the( 
of one Pitt, ſince the abovementioned Reſolution concerning Perjury 
Forgery, refuſed to quaſh an Indictment found at a Seſſion of the} 
for a Libel, but ordered the Defendant to demur to it, if he thougit 
i And upon the like Reaſon perhaps the former Opinion, That one 
be indicted before Juſtices of Peace for being a common Night-W 
and Haunter of Bawdy-Houſes, may not be thought to contradict the a 
mentioned Reſolution. : e wm 

Sect. 39. And Juſtices of Peace by Virtue of the abovemention" 
tute of 34 Ed. 3. 1. ſeem to have a juriſdiction over Barrators, and 
like Offenders, whether they be mentioned in their Commiſion or 
And it ſeems clear, That Juſtices of Peace have Juriſdiction of all ii 
Crimes within their Commiſſion, whether ſuch Crimes be mention 
any Statute concerning them or not; for that all ſuch Crimes are? 


directly, or at leaſt by Conſequence, and Judgment of Law, api 


Sect. 40. And now I am to confider the Nature of the Cal 
theſe Juſtices Seſſions, by which we underftand an Aſſembly of i 
more of them, whereof one is of the Quorum, at a certain Day 
before appointed, in order to inquire, hear and determine, in FW 
of their airing of any Caufes or Matters therein contained. 
for = better Underftanding hereof,. I ſhall conſider the following 
ticulars. | | | | : 


2 


„ By whom, and in what Manner ſuch Court is to be ſummoned 
and appointed. 22805 s 


2 What Perſons are bound to give their Attendance at &+ ; 9 f Rs 1 


6 Whether it have any Power over its own Members. 
" The Difference between General and Special, and Quarter-Seſſions. 


18,41. As to the firſt Point, It ſeems clear from the expreſs Words : 
de Commiſſion, That any two ſuch Juſtices, whereof one is of the Lam: B. 4. 

am, may hold ſuch Court at ſuch Days and Places as ſhall be ap- ©. 2, & 20. 
e by them, and that the Sheriff is bound to return proper /Juries, 

| hat the Cuſfos Rotwlorum ought to bring the Rolls of the Peace before 

m, Ge. Eo veer 27 If] Aden en 3 | bn 

4.42. And from hence it ſeems to follow, That any two ſuch Tu. 

« may direct their Precept under their Tefe to the Sheriff =» the 

moss of the Seſſions of the Peace, thereby commanding him to re- Lamb. B. 

; Grand Jury before them, or their Fellow Juſtices at a certain Dey hy 
| Place, and to give Notice to all Stewards, Conſtables and Bailiffs of © 
git, to be preſent and do their Duties at ſuch Day and Place, and to 
clin in proper Places throughout his Bailiwick, that ſuch Seſſions will 
7 at ſuch Day and Place, and to attend there himſelf to his 
if . Ed Pp . 

43. And it is ſaid, That ſuch a Precept by any two ſuch ſuſtice 

aut be ſuperſeded by any of their Fellows bet if by oP, 8 . ME 
ner. . — 0 1 Crompt. 1224 
if, 44. It is ſaid, That ſuch Juſtices may hold ſuch a Seſſion with- 8 
ay ſuch Summons, which ſeems to be a well grounded Opinion, as to Lamb. B. 4. 
proceeding on Indictments before taken before themſelves or others. or ch. 2. 

er particular Occaſions, for which there is no need either for the At- 

lace of the Grand Jurors, or Officers; . 

4. 43. As to the ſecond Point, vis. What Perſons are bound 

one their Attendance at the Court of Seſſions, there is no Doubt but 

the Sheriff, (who is bound both to return his Precept, and alſo to 5 ä 
de Charge of all the Priſoners who ſhall be committed to him) and Lamb. B. 4 
Conſtables of Hundreds, who are to make their Preſentments re- ch. 3. 
l by ſeveral Statutes, (as that of Hue and Cry, and thoſe relating to See the Sta- 
ugs and Ale-Houſes, Sc.) and alſo all Bailiffs of Franchiſes, and all tute of Win. 

s returned on a Jury, and the * Keeper of the Houſe of Correcti- age eh 
Cc are bound to attend on every ſuch Summons as is abovementi- Sect. 22. 2 


” Pain of being amerced for their Default at the Diſcretion of the me om 76, 
Ec. | bs... 

1. g | | | | | o Vide 2 
f 46. As to the third Point, viz. Whether the Court of Seſſions ch. 4. 7 Jac 


y Power over its own Members; it ſeems certain, 'That it hath 
r to amerce any Juſtice of Peace for his Non-Attendance at 
ch Court, as the Juſtices of Aſſiſe may for the Abſence of any ſuch Lamb, B. 4. 
wat the Gaol-Delivery ; for it is a general Rule, That inter pares ch. 3. 
} puteſas, it being reaſonable rather to refer the Puniſhment of Per- 
n judicial Office, in Relation to their Behaviour in ſuch Office, to 
Judges of a ſuperior Station, than to thoſe of the fame Rank with 


” 


Fit the Seſſions, who is not of the Ryorum, ſhall uſe ſuch Expreſſions p 
7 2 | 5 | | * NS pi . 
mother who is of the Quorum, for which if he were a d Per- hin 75 


| eth no Authority to commit him, or to bind him to his Good Behavi- * 


to 


les; and therefore it ſeems to have been holden, That if a Juſtice of Crompt. 122. 


e might be committed or bound to his Good Behaviour; yet the Seſ- Lamb. B. 4. 


d yet it ſeems to be agreed, 776 if a Juſtice of Peace give juſt Cauſe Cramps. 122. 
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KS fions ; and that thoſe holden on a ſpecial Occaſion for the Executy 
| Garth. 222, ſome particular Branch of their Authority, may properly be called q 


S. FP. C. 48, ſo called, becauſe they deal principally with the P 


1 Inſt 271. And it is farther remarkable, that in the Writ de Coronatore exoneranil 


as: Of the Curt of 'the Coroner. Fog 
to any Perſon to demand the Burety of the Peace againſt him, he g. 

compelled by any other Juſtice to find ſuch Security, as hath been 1 

on. bo. Sed. ;. in the firſt Book ; for the publick Peace requires an immediate Rem 
all ſuch Caſes. 1 8 ator 

Seck. 47. As to the fourth Point, viz. The Difference between ©... 

Lamb. B. 4. and Special and Quarter-Seſſions, Mr. Lambard ſeems to make ng jj 
ch. 19. jon between General and Quarter-Seſſions, but to take them 25 fon 
Lamb. B. 4. mous Terms. But it ſeems the better Opinion, That Quarter-S4g;,, 
yg” DE Species only of General Seſſions, and that ſuch Seſſions only art 
49.50 Perly called General QWarter-Seſions, which are holden in de 
| Quarters of the Year in Purſuance of the abovementioned Statute of 

5. 4. ſet forth more at large in the fifteenth Section of this Chapter, 

Salk. 474. that any other Seſſions holden at any other Time for the gener 1 
pl. 11. tion of the Authority of Juſtices of Peace, which by the aboyemens 


r 
Of the Court of the Coroner. 
2 Iaſt. 31. Sec. 17 ORO N ERS as ancient Officers by the Common 


87 lat. 251. the Crown, and © were of old Time the principal Conſervator « 
2 Inft. 31. Peace within their County; and there ſtill ought to be a certain N 
: Ng, of them in every County; in © ſome more, in others leſs, accord 
397- the Uſage hath been. j W ho 5 

4 lat. 27. Before I come to the particular Conſideration of their Duty and 4 
rity, it may not be improper to premiſe the following Particulars: 


4 


1. What Perſons are qualified to be Coroners. een e 
2. In what Manner they are to be placed in their Office. 
3. How they may be diſcharged. | 


Sect. 2. As to the firſt Point, it is enacted by the Statute of | 

Ch. 10. in the following Words, Foraſmuch as mean Perſons and ind 

now of late are commonly choſen to the Office of Coroners, where it 15 7 

that Perſons honeſt, loyal and wiſe, ſhall occupy ſuch Offices : It is ff 

That through all Shires ſufficient Men ſhall be choſen to be Coroners of 1:00 

loyal and moſt wiſe Knights, which know, will, and may beſt attend um 

Offices, and which lawfully ſhall attach and preſent Pleas of the Cum 

Sect. 3. It is obſervable, That this Statute ſeems expreſly to f 

that none under the Degree of Knighthood ſhall be choſen a C 

and that the Statute of Merton, Chapter the Third, which was madk 

23 AT. pl. 7. forty Years before, ſeems to ſuppoſe, That all Coroners were Kn 
F B. 464 mentioned as a ſufficient Cauſe for the Diſcharge of a Coroner, that 


clup.9. = Of the Curt ef abe Coroner 


"ot a Knight; yet in as much as the principal Intent of putting thoſe 
Words into the Statute, Was to prevent the Chooſing of Perſons of mean 
ability, which 1s ſufficiently anſwered, by chooſing Men of good Subſtance 

ind Credit: And it has been generally found impracticable to find Knights 

nough in any County willing to undertake this Office, and the conſtant 

age of many late Ages, which is the beſt Interpreter of Laws, hath 

fered Perſons of good Ability, under the Degree of Knights, to be cho- 
n and continue Coroners, without any Objection againſt them on this Ac- S. P. C. 48. e. 
ant; it ſeems certain, That at this Day it is no good Cauſe to remove a 2 Leon. 160, 
ter, that he is not a Knight. For why ſhould not ſuch Uſage be as F. N. B. 64 
[| allowed to make ſuch an Explanation of the Law concerning Coro- 2 Intt. 176. 
x, as it unqueſtionably hath done of that relating to the Repreſenta- 7 n 
1s of a County in Parliament, who by the Writ for their Election are $55. 59 
15 required to be duo Milites gladio cincti, and yet may certainly be Co. Lit. 109. 
r Purſuance of that Writ, though they be under the Degree b. 

* It is further enacted by 14 E. 3. 8. That no Coroner be choſen, 

j be have Land in Fee ſufficient in the ſame County, whereof he may 

en to all Manner of People. FEE + 4-1 ; 

i. 5. As to the ſecond Point, viz, In what Manner Coroners are 2 H. H. P. C. 
le placed in their Office, it is obſervable, That they do not receive their ?*'4 

hority from the King's Commiſſion, but from the Election of the 

unt in Purſuance of the King's Writ, iſſuing out of and afterwards re- 

ned into the Chancery: And this is the Reaſon why their Authority 

6 not determine by the Demiſe of the King, as that of all Judges, 

lng by the King's Commiſſion only, regularly does, as hath been more 

1 ſhewn, Ch. 1. Sef. 11. 15 0% opt | 

i, 6. The abovementioned Writ for the Election of a Coroner is in 

s Form : Firſt it recites the Death or Diſcharge of one or more former 

ners, and then commands the Sheriff to cauſe one other or more, as 

Ge is, to be choſen, in a full County-Court, by the Aﬀent of the Coun- 

 xcording to the Form of the Statute in that Caſe made and provided; 

* ting taken his Oath in the uſual Manner, may do all Things 8 fle por 
ic xlong to the Office of a Coroner, Cc. and then it concludes with 1 . 
ning the Sheriff to certify to the Court the Name of the Perſon ſcate in Ra- 
len, Fe. - Os A ſtal's Entries, 
f. 7. A Coroner, being choſen by Virtue of ſuch Writ, ſhall be 7-640 
im by the Sheriff, that he will lawfully do what belongs to the Office 2 H. H. P. O 
a Coroner, &c. 15 e „„ 
f. 8. » And inaſmuch as he is choſen by the County, if he be inſuffi- M. N 
b and not able to anſwer ſuch Fines, and other Duties in reſpect of 4 "* 27 
Once, as he ought, the County, as his Superior, ſhall anſwer for 


HS: 


c 9. And it is enacted by 28 E. 3. 6. That all Coroners of the Coun- 5* 
WW io! be choſen in the full Counties by the Commons of the ſame Counties, 

le moſt meet and lawful People, that ſhall be found in the ſame Counties, 
cute the ſaid Office : Saved always to the King and other Lords, who 
o make ſuch Coroners, their Seigniories and Franchiſes. 
From this Statute the two following Points are obſervable. 
0.10. Firſt, That all ſuch Elections are appointed by it to be F. N. B. 164 
by the Commons of the Counties, without mentioning Freeholders ; S. P. C. 49 B. 
et inaſmuch as the ſaid Statute was made in Affirmance of the | 
wn Law, and © none but Frecholders are Suitors to the County- . 2 Inft. 99. 


Court 2 Rol. Abr, 
"4816 


2 Inſt. 174. 
. 


* Of the Court of the Coroner. Book U 


Court, and that Uſage hath always been, before and ſince the ti 
Statute, for ſuch only to vote, it is certain, that none but Freehold 
have a Voice at any ſuch Eledion. Vo on Oe ontg ©» 

Seck. 11. Secondly, That it is clearly ſuppoſed by the faid Statute the 
2 II. H. P. C. not only the King, but alſo other Lords have the Franchiſe of making (1, 
53, 54- roners : From whence it ſeems reaſonable to infer, That the King may lay 
_ Lit. 114. fully claim ſuch Franchiſe by Preſcription, and that other Lords may clin 
: it by Grant from the Crown; but it is a Privilege of ſo high a Naw 
that no Subject can well intitle himſelf to it by Preſcription only. 
Regiſter 177. Sed. 12, As to the third Point, wiz. In what Manner Coroner r 


"Y 5 1 be diſcharged from their Office; it is certain, That if any of them be 
164. far engaged in any other publick Buſineſs in the County, that the cm 


8. P. C. 48. have Leiſure enough to attend the Office of a Coroner; or if he be cy 
— 1 b. Verderor of a Foreſt, or if he have not ſufficient Lands in the fame Cm 
: n ty, whereon to live according to his State and Degree, or if he be dif 
2 Inſt. 32. either by old Age, or any inveterate Diſeaſe, as the Palſy, or the like | 
a5 execute his Office, as he ought, and as ſome ſay, if he follow any comng 
Trade, he may be diſcharged by the Writ De Coronatore exonerando, wii 
being directed to the Sheriff, after a Recital of the particular Cauſe of 4 
1 Diſcharge of ſuch Coroner, commands him to cauſe another to be yt 
1 in his Room. [6] 1 
0 Regiſter 177. Setzt. 13. But if any Writ of this Kind be grounded on an wh 
all 9 \p 2 , Suggeſtion, the Coroner may procure a Commiſſion from the Chanay 
1 "&F.C = ' Inquire of the Truth of it, and to return the Inquiry before the Kingy 
10 the Chancery; and if upon ſuch Commiſſion the Suggeſtion be diſpmn 
- the King may make a Superſedeas to the Sheriff, that he do not rm 
ſuch Coroner; or if he have removed him, That he ſuffer him to aq 


the Office as he did before. 


And now I am particularly to conſider the Duty and Authority of 20 
roner ; for the better Underſtanding whereof, I ſhall examine the filo 
ing Points : | 

1. In what Places he hath a Juriſdiction. 
2. How far he is impowered, and in what Manner he ought tot 
an Inquifition, ; 
3. How far to receive and proceed on a Bill of Appeal. 
4. How far to receive and proceed on the Appeal of an Approne, 
5. How far to take the Abjuration of a Felon. 2 
6. How far the Act of any one of them ſhall be as effectual 
had been done by all. | 5 1 
7. In what Caſes he may lawfully take a Fee for the Executi 
his Office. 1 
8. In what Caſes a Matter recorded by, or found before him, al 
of no Traverſe. „ 


3 | 85 As to the firſt Point, vis. In what Places a Coroner hath Juriſdi@o! 
1 | ſhall conſider : | 


WH: | 3 
0 = Owen 122. 


I] Moore 892 done within the Verge of the Court, and vice verſa. _ 

| . 283 — 8 . 

| | 2H. H. P. C. ved. 14. As to the firſt Particular, it is laid down as a general 
il 5406... b ſome, That he may inquire of a Felony committed on the df 
| 8 p. Ce, the Sea, where a Man may ſee from the one Side to the other; butt 
| | Letter K. | 5 | wy | 
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R who ſeem to 
« the Sea, Where a Man ſtanding on the one Side, may ſee what is done 7%, 10 
| the other: But it ſeems to be 4 Inſt, 140. 


nces committed in the open Sea, between the high and low Water-Mark 259. fl. . 
ten the Tide is in; but that he hath an Authori 
td in ſuch Places when the Tide is out. 

v4. 15. As to the ſecond Particular, &c. How far a Coroner of the 
unty may intermeddle with Offences done within the Verge of the Court, 


unty out of the Verge, ſo neither had the Coroner of the County any 
ng to do with an Offence committed within the Verge. And therefore 
fems, That before the Statute of Articuli ſuper Chartas, if a Perſon 
| been killed any where within the Verge of the Court, and the King 
removed his Court before the Coroner of the King's Houſe had taken 
haictment, no Coroner at all had any Juriſdition of the Fact; not 

(uoner of the County, becauſe he had nothing to do with what hap- 

a within the Verge of the Court; not the Coroner of the King's 

u becauſe his Authority ceaſed when the Place where the Matter hap- 

ed, ceaſed to be within the Verge of the Court; and this ſeems to be 

med by the Statute of Articuli ſuper Chartas, Ch. 3. whereby it is 

ed, that before the making of that Act, Many Felonies committed with- 

lk Verge had been unpuniſhed, becauſe the Coroners of the County had not 

uuthorized to inquire of Felonies done within the V, erge, but the Coroner 

King's Houſe, which never continued in one Place; by Reaſon whereof there 

0 Trial made in due Manner, nor the Felons put in Exigent, nor out- 

ul, nor any Thing preſented in the Circuit, the which had been to the great 

ge of the King, and nothing to the Preſervation of the Peace: And there- 

it is ordained, That from thenceforth in Caſes of the Death of Men 

raf the Coroners Office is to make View and Inqueſt, it ſhall be commanded 

(aner of the County, that he with the Coroner of the King's Houſe, 

(os belongeth to his Office, and enroll it, &c. It is ſaid indeed by Sir 
uri Coke, That if a Murder had been committed within the Verge, 2 Init. 55 
| ikKing had removed before any Indictment taken by the Coroner 

lic Jerge, the Coroner of the County might have © inquired of the 

he Common Law, ne maleficia remanerent impunita: But ſince no 

wont is cited by him for the Maintenance of this Opinion, and the 

ment brought to prove it is founded on a miſtaken Suppoſition, in as 

ls it doth by no Means follow, That ſuch Offences would be diſ- 

table if they could not be inquired of by the Coroner of the County, 

they might certainly be indicted before Juſtices of Oyer and Terminer, | 

i the Peace, who have a general juriſdiction throughout the whole 2 Int. 549. 
ity; the contrary Opinion ſeems rather the more Plauſible, as being 1.00 46. b. 


7 to the Purport of the ſaid Statute, and the general Tenor of 45 5 47 
w Books. 


. 16. But it is certain, That an Indictment taken before the Co- 4 Co. 47. 
of the County, and the Coroner of the King's Houſe, of an Offence * l. 55% 
Yaring by the Indictment it ſelf, to have happened within the 

F of the Court, is inſufficient ; for that every material Part of an 

ment ought to be found by the Oaths of the Indictors, and cannot 

lied with any Averment ; and it doth not appear by the Indict- 

that the Coroner of the King's Houſe had any Authority to take 

Lit ſhall not be ſaid to be void, and coram non judice, as to the Co- 

0. the King's Houſe, and good as to the Coroner of the County, 

"= as the Record is entire, and the Indictment was taken entirely 


N before 


549 550 | 


be more accurate, his * Power is confined to ſuch Parts * Fitz. Coron, 
agreed, That he hath no Juriſdiction of 2 Rol. Abr. 


d Inſt. 113. 
ty over Offences com- ; ©o. 107. | 


vice vera, it is ſaid, That at the Common Law, as the Coroner of 2 Leon. 160. 


King's Houſe had nothing to do with an Offence committed in the 115 „ 
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4 00. 46. a. 

3 Inſt. 134. 
2 Leon. 160. 
the ſame Caſe, 
but no Reſolu- 
tion. 


, another Coroner of any Shire within this Realm, by the Oath of buen 


of the ſame Houſhold fhall direct his Precept, which Coroner | ſhall | 


Bract. 121. 
Fleta B. 1. 
Ch. 25. 


Oath of them ſhall inquire in this Manner; that 1s to wit, if they know wig 


formation, ſball go to the Places where any be ſlain, or ſuddenly dead or uu 


ſaid, they ſhall be taken and delivered to the Sheriff, and ſhall be comm! 
the Gaol: And ſuch as be founden, and be not culpable, ſhall be attached 


Of the Court of th Coroner. ogy 


before both; and peradventure the Jury was directed principally by the 
roner of the Houle, and the Witneſſes examined and ſworn by him 10 
See. 17. It bath been reſolved, That if the fame Perſon be Cg 
the County, and alſo of the King's Houſe, an Indictment of Death th 
before him as Coroner both of the King's Houſe, and of the Coun 
good, becauſe the Miſchief expreſſed in the Statute, is remedied yl 
when both Offices are in the fame Perſons as when they are in diyer, 
Sec. 18. Allo it is enacted by 33 H. 8. 12. Par. 1 & z. 22 
quifitions upon the View of Perſons ſlain within any of the King's Pg, 
Houſes, or any other Houſe or Houſes, at ſuch Time as his Majeſty 0 by 
to be there demurrant or abiding in his Royal Perſon, ſhall be taken by the 
ner for the Time being of the King's Houſpold, without any adjoining or af | 


more of the Yeomen, Officers of the King's Houſhold, returned ly jj, 
Clerks Controllers, the Clerks of the Check, and the Clerks Marſhals, « 
of them, for the Time being, of the jaid Houſhold, to whom the ſail c 


Time to Time appointed by the Lord Great Maſter, or Lord Stewart 
Time being; and that the ſaid Coroner ſhall certify under his Seal, 3 
Seals of ſuch Perſons as ſhall be ſworn before him, all ſuch Inquifitinrh 
the ſaid Lord Maſter or Lord Steward, &c. [7] N 


As to the ſecond general Point, viz. How far a Coroner is imnowe 
and in what Manner he ought to take an Inquiſition, I ſhall conſe 


Authority of this Kind, 


1. In Relation to Death. 
2. In Relation to other Matters. 


As to his Authority to take an Inquiſition of Death, I ſhall exani 


1. In what Caſes and in what Manner he ought to take ſuch | 
ſition. 
2. What farther Care muſt be taken by him for the Profecuti 
the Offender, after taking the Inquiſition. 
3. What high Credit the Law gives to it. 


Sect. 19. As to the firſt of theſe Particulars, it is enacted by 4 
commonly called the Statute de officio Coronatoris, That the Coroner if 


and ſhall forthwith command four of the next Towns, or five or fix, 1 
before him in ſuch a Place; and when they are come thither, the Coroner it 


Perſon was ſlain, whether it were in any Houſe, Field, Bed, Tavern, or d 
ny, and who were there. Likewiſe it is to be inquired who were culpabk, 
of the A&, or of the Force, and who were preſent, either Men or Won, 
of what Age ſoever they be, (if they can ſpeak or have any Diſcretion.) 

how many ſoewer be found culpable by Inquiſition in any of the Mannerit 


the Coming of the Fuſtices, and their Names ſhall be written in the Coroner 

Tf it fortune any ſuch Man be flain, which is found in the Fields, " | 

Woods, firſt it is to be inquired whether he were flain in the ſame Place i 

And if he were brought and laid there, they ſhall do as much as they cal, 
33 | 


o their Steps that brought the Body thither, whether be avere brought upon 4 
iſh, er in a Cart. It ſhall be inguired alſo, if the dead Perſon were known, 
ele a SHTANgeT' and where he lay the Night before ; and if any be found culpa- 
of the Murder, te Goroner ſhall immediately go unto his Houſe, and ſhall in- 
what Goods he hath, and what Corn he hath in his Grange; and if he be 
fee nan, they ſhall inquire how much Land be hath, and what it is worth 
url, and further, what Corn be hath upon the Ground, And when they have 
; quired upon every Thing, they ſhall cauſe all the Land, Corn, and Goods 
'þ valued, in like Manner as if they ſhould be ſold incontinently, and there- 
i they ſhall be delivered to the whole Townſhip, which ſhall be anſiverable 
| fire the Fuſtices far all. And likewiſe of his Freehold, how much it is awerth 
urly over and above the Service; due to the Lords of the Fee, and the Land 
remain in the Kings Hands, until the Lords of the Fee have made Fine 
it, And immediately upon theſe Things being inquired, the Bodies of ſuch 
ins being dead or flain ſhall be buried. In like Manner it is to be inquired 


n, ubether they were ſo drowned or ſlain, or ftrangled by the Sign of a 
tal ſtrait about their Necks, or about any of their Members, or upon 
"iter Hurt found upon their Bodies, whereupon they ſhall proceed in the 
Ln above ſaid; and if they were not flain, then ought the Coroner to attach 
Finders, and all other in Company. | 

&t, 20. Alſo all Wounds ought to be viewed, the Length, Breadth, and 
ret, and with what Weapons, and in what Part of the Body the Wound or 
ut 1s, and how many be culpable, and how many Wounds there be, and who 
w the Wound ; all which Things muſt be inrolled in the Roll of the Coroners. 
lj Horſes, Boats, Carts, &c. whereby any are ſlain, that properly are cal- 
[Dedends, ſhall be valued and delivered unto the Towns as before is ſaid. 
.21, It is obſervable, That this Statute being wholly Directory and 


bench of his Power, nor excuſe him from the Execution of any Part 
tis Duty not mentioned in it, which was incident to his Office before; 


t temay and ought to inquire of the Death of all Perſons whatſoeve 


kr whoſe Power they were confined. 


tion, at what Place, and by what Jurors by Name it was taken, an 


uch Inqueſts ſhall be intended to have been taken by the Men of the 
Towns ſeems very harſh, if it be ſuppoſed neceſſary to be taken 


nent to be taken by Intendment. 


Sed. 23. 


lem that be drowned, or ſuddenly dead, and after ſuch Bodies are to be 


Mimance of the Common Law, doth neither reſtrain the Coroner from 


{from hence it follows, That though the Statute mention only his Ta- Fi 


(© quiries of the Death of Perſons ſlain or drowned or ſuddenly dead, 4 
3 Inſt. b 23 gt 4 
i; Cro. Coron. 


ode in Priſon, to the End that the Publick may be ſatisfied, whether 7 3 
1 Fcrlons came to their End by the common Courſe of Nature, or by 1 2175 po 
emnlawtul Violence, or unreaſonable Hardihips put on them by thoſe . 
| _ | 2 H. H. F. C. 
8.22, And the like Reaſon alſo ſeems to be the beſt Ground of the is 
bution which we find in ſome Books, That there is no Neceſlity that * 1 Sid. 204. 
War in a Coroner's Inqueſt, that it was taken by the Oaths of Perſons fry . 1K. 
lie next adjacent Towns, but that it is ſufficient to ſay, That it was 1 Keb. 723, 
1 by the Oaths of lawful Perſons of the County, inaſmuch as ſuch In- 744 745; 
lions being good before the ſaid Statute, which is wholly Declaratory, 166, 
[needs be ſo Kill ; but it ® ſeems, That it ought to appear in every ſuch Poph. 210. 
d Co. Ent. 35 4. 
hich Jurors were ſworn, and that the Reaſon given in ſome Books e. El. 35. 


HI. P. C. 


ch Perſons; for that ſuch Intendment would be contrary to the ge- t Sid. 204. 
Rule of the Law, which will not ſuffer any material Part of an In- 1 Keb. 745. 


1 


48 


* Fitz. Coron. Sect. 23. Allo it is farther remarkable, that the Statute doth not 0 
Kr preſly ſay, That the Coroner ſhall take his Inqueſt on the View of f 
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22. 


dead Body, and that an Inqueſt otherwiſe taken by him, ſhall be 
And yet it is clearly agreed by all the * Books, That a Coroner has no. 


. fo neither hath he any ſuch Power by the ® Common Law; for he hu 


„ Chattels. | 
Keilw. 68. b. 


Of the Court of the Coroner. Bock. 


Void 
ner of Power to take an Inquiſition of Death without a View of the Ry 
and that any ſuch Inqueſt taken by him without ſuch View, is meerly yo; 
And for this Reaſon it hath been adjudged, That if a dead Body 5 
Priſon, or other Place, whereupon an Inqueſt ought to be taken, he ing 
red, [8] or ſuffered to lie fo long, that it putrify before the Coroner hu 
viewed it, the Gaoler or 'Townſhip ſhall be amerced. Alſo it hath hex 
reſolved, That a Coroner may lawfully within convenient Time, 2; # 
Space of fourteen Days after the Death, take up a dead Body out of 4 
Grave in order to view it, not only for the taking of an Inqueſt where u 
hath been taken before; but alſo for the taking of a good one, when 
inſufficient one hath been taken before. But if the Body cannot bet fy 
or have lain ſo long before the Coroner hath viewed it, that he can be 
Way afliſted from the View in the taking of his Inqueſt ; or if ther 
Danger of infecting People in digging of it up, the Inqueſt ought ng 
be taken by the Coroner, (unleſs he have a ſpecial Writ or Commiſſy 
that Purpoſe) but by Juſtices of Peace, or other Juſtices authorized t j 
quire of, hear and determine Felonies, &c, who ſhall take the I 
the Teſtimony of Witneſſes ; but none can take an Inqueſt on View 
Caſe, but the Coroner. ; 

Se. 24. If a © Coroner take an Inqueſt after a Body hath han 
long buried, that it may reaſonably be preſumed, that the View 
could be of no Manner of Uſe for the Information of the Juror, 
Court into which the Inquiſition is returned will in Diſcretion refuſ 
receive or file it, upon Affidavit of the whole Circumſtances df 
Proceeding. E's: N 

Sect. 25. Vet it is not neceſſary, That the Inquiſition be taken in 
very fame Place where the Body was viewed; for it hath been rel 
That an Inquiſition taken at D. on the View of a Body lying dead a 
may be good. b 3 

SeF. 26. As the Coroner hath no Power from the ſaid Statute, 
from 3 H. 7. 1. to inquire of any Acceſſaries to a Felony after the | 


thing to do with any but thoſe who ſome Way or other cauſed the! 
Death: And therefore it hath been reſolved, That an Indictment of 
before a Coroner for having received and comforted one who had heeny 
of a Murder, is void. | 

Scet. 27. But it is certain, That a Coroner may inquire of the A 
ſaries before the Fact, as well as of the Principals; and that he 
may inquire, whether any in ſuch Manner found to have been guilty 
fly for the Offence; for which Flight they forfeit all their Goos 


dect. 28. Alſo it is i certain, That a Coroner may and ought to in 
of all the Circumſtances of the Party's Death, and alſo of all Thing 
occationed it; and * therefore it is ſaid, That if it be found by his Inq 
that the Perſon deceaſed was killed by a Fall from a Bridge into a * 
and that the Bridge was out of Repair by the Default of the Inhab 
of ſuch a Town, and that thoſe Inhabitants are bound to repair i, 
Townſhip ſhall be amerced. _ 


I by; Jl | elt 


4 That if any 7 be flain or murdered in the Day, and the Murderer H. P.C. 17 
B 0 


| Iquiſitions upon the V. iew of the Body dead, he ſhall forfeit for every De- 
+ an hundred Shillings. | | very De- 


4 * 


King in his Bench. And if any Coroner do not in ſuch Manner certify his 


wition, he ſhall forfeit an hundred Shillings. a 
g 31. Alſo it is enacted by 1 & 2 Ph. & Mar. 13. That every Coro- 


ien any Inquiſition before him found, whereby ay Per;on or Perſons 


lame, before the Murder or Manſlaughter committed, ſhall put in Writing 


Efeft of the Evidence given to the Fury before him, being material: And 
lltind all uch by Recognizance or Obligation, as do declare any Thing ma- 
tu prove the ſame, to appear at the next general Gaul Delivery to be holden 
thn the County, City, or Town-Corporate where the Trial priy ſhall be, 
ond there to give Evidence gail the Party ſo indicted at the Time of the 

ul, and ſhall certify as well the ſame Evidence, as ſuch Bond or Bonds in 
ing, as he ſhall take, together with the Inquiſition or Indiftment before him 
and found, at or before the Time of his ſaid Trial thereof to be had or made: 
lin Cafe any Coroner ſhall offend in any Thing contrary to the true Intent 
| Meaning of this Act, the Fuſtices of Gaol- Delivery of the Shire, City, 
m,n Place where ſuch Offence ſhall happen to be committed, upon due Proof 

af, lv Examination before them, ſhall for every ſuch Offence ſet ſuch Fine 
err juch Coroner, as they ſhall think meet, and eſtreat the ſame as other 
je: ard Amerciaments aſſeſſed before Fuſtices of Gaol- Delivery ought to be. 

. 32. And it is enacted by 1 H. 8. 7. That if any Coroner ſhall not 
aur himſelf to do his Office upon any Perſon dead by Miſadventure, he * 13 E. 4. 3. 
it forty Shillings. © ee ee Wl 
G. 13, As to the third Particular, viz. What high Credit the Law 11 H. 4. 93. 
c toan Inquiſition of Death found before a Coroner, it ſeems * cer- Pl. 3 
That anciently the Judges would not receive a Verdict, acquitting of 7. As 
elon of the Death of a Man found againſt him by a Coroner's In- Fitz. Coron. 
It, unleſs the Jury ſo acquitting the Defendant, had found at the ſame Keilvay 686. 
r what other Perſon did the Fact, or by what other Means the Party s. P. C. 181. 
to his Death; becauſe it appeared by the Coroner's View upon Re- 2 H. H. P. C 
| that a Perſon was killed: But it is“ agreed, That the Judges can- 2 B. C. 
ampel a Jury to make ſuch farther Inquiry on an Acquittal of a De- Finch of 


at from any other Indictment, becauſe it doth not in ſuch Manner . 


of Record by any ſuch Inquiſition, that a Perſon is dead: And . 


ens hard to reconcile the ſaid Practice of compelling a Jury to find Bro. India. 
urther Matter with Reaſon in any Caſe, unleſs it appear in the Bro. Corn 


fl of the Evidence by what other Means, not mentioned in the In- 32, 39, 52, 


nt, the Party loſt his Life; for it ſeems ſtrange, That a Jury ſhould SctheBooks 


G be above cited. 


o. 
i H. H. P. C. 
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50 Of the Court of the Coroner. Bool! 


1 clare his Opinion, That a Coroner hath no Power to take an Inddn 


4 Inſt.27t. Breakers of Houſes ; and it is faid by * Britton, That he may ingun 


tute at large. expreſly taken from him; it ſeems hard to ſay, That he may uu 


Britton, fol.5. from our ancient b Law-Books, That a Coroner in the County” 


be in any Caſe compelled to find a Matter upon their Oaths, which " 
have no Evidence to ſupport ; and therefore if it no Way appear to du 
by what other Means the Death in Queſtion was occaſioned, it ſeem i 
ficult to maintain that it ſhall not be ſufficient for them to declare ſo wo 
Se. 34. How high a Credit is given by the Law to a Coroner;; 
quiſition of Self-Murder, or of the Flight of a Perſon indicted for 
Death of another, will be more fully ſhewn in the three laſt Section 

this Chapter... 3 yy 
Sect. 35. As to the ſecond general Point, viz. What Authority , 0 
roner hath to take an Indictment of other Matters, it is exprelly (zi 
*;5H.6.27.b: ſome Books, That a Coroner hath no Power Ex officzo to inquire of , 
<a : Felony, but only of the Death of a Man upon View. And bol 
Fitz. Coroti Stdunford and © Hale [9] ſeem to ſpeak doubtfully of this Matter upon 
$09. Authority of thoſe Books; and * Sir Edward Coke ſeems expreſſy tg 


»S.P.C.51. in any other Caſe : Yet fince it is expreſly declared by the abovemenig 
<H.P.C.17t. © Statute De officio Coronatoris, That a Coroner ought to inquire of 


Rape, and of the Breach of a Priſon ; and ſuch Power hath nem 


Britton 3. make ſuch Inquiries, if he pleaſe ; for as to the Authority of ). 
5B. & 35 H. 6. 27. 6. which are cited for the Maintenance of the q 

trary Opinion, it may be anſwered, That this Point is not reſohrl 

either of thofe Books, but only ſpoken of incidentally ; for the very} 

refolved in 27 of Afizes, ſeems to be no more than this, That a C 

ner hath no Power to take an Indictment of an Acceſſary after the ft 

and that which is faid in 35 H. 6. concerning this Matter is « 

brought in by Way of Argument concerning a Point of a quite di 


Nature. | 
Brafton, B. 3. Sect. 36. However there feems to be no Doubt but that the ( 
Ch. 6, may and ought to inquire of Treafure-trove, concerning which it is en 


ed by the ſaid Statute of 4 E. 1. De officio Coronatoris, That a Corme 
ing certified by the King's Bailiffs, or other honeſt Men of the Country, 
go to the Places where Treaſure is ſaid to be found. And it is farther em 
in the following Part of the ſame Statute in theſe Words, A Coroner 
alſo to inquire of Treaſure that is found, who were the Finders, and li 
who is ſuſpected thereof: And that may be well perceived where one livel 
 ofoufly, haunting Taverns, and bath dane ſo of long Time; hereupon bend 
attached for this Suſpicion by four or fix, or more Pledges, if he may be |i 


S.P.C. 51.K. Sect. 37. It is alſo ſaid, That a Coroner may inquire of Royal Fil" 
- ee Sturgeons, Whales. wh 378 5 | 0 
2 H. H. P. C. Sf. 38. As to the third general Point, viz. How far a Coro 
66. impowered to receive and proceed on a Bill of Appeal, I fhall enden 
to ſhew, 55 e . 


1 How far he is authorized to receive ſuch Appeal. 


> Cee. the Sta- 2. How far to proceed upon it. re 
rute at large. 3. In what Manner it may be removed by Certicrari. } 
d Brat. 122. | 


7 b. 1. , Sef. 39. As to the firſt of theſe Particulars, it appears clearly 1 
cap. 23. the abovementioned * Statute of 4 E. 1. De officio Coronatoris, an 
2 4757 may receive an Appeal of any Felony or Mayhem, upon the * 
Finch 321. 4 | 


Chap. 9. Of the Court of the Coroner: 
«ding ſufficient Pledges to the Sheriff for the Proſecution of the Suit. 
I it is obſervable, That the ſaid Books generally mention the Coroner Fr," 
" the Perſon before whom ſuch Appeal is to be commenced, without * . 
ung any other with him; from whence it ſeems clearly to be inti- 8. * 
ied, That the Coroner is the only Perſon who hath a juriſdiction 

this Matter; and that at Common Law he might © receive ſuch Appeal 2 Init 176. 
out the Concurrence of any other, as he certainly may the Ap- 


* 
of an Approver, Cc. But it being provided by the Statute of Ve 


eft- 44. 
ufer I. cap. 10. That the Sheriff ſhall have Counter-Rolls with the 


1 C. 172 
f . 2 H. H. P. Ci 
xroners, it ſeems, That no Appeal ſince that Statute is well commen- ; 


| 67. 
1 before the Coroner, © unleſs the Sheriff be alſo preſent, in order to *39H. 6. 


ke a Counter-Roll of the Proceeding : But it ſeems, That the Sheriff ; If. 6. (6.4; 
| Virtue of this Statute, is no more a Judge of the Matter than he Contra, Bro. 
x before; and therefore where it is ſaid by the Statute of 3 H. * 1. Appent, + 
Tut an Appeal of Felony may be commenced before the Sheriff and CIT k * 
woners of the County where it was done, it ſeems reaſonable to intend H.P. C. 171. 
* Meaning of the Statute to be, that it may be commenced before 1. H. p. C. 
nin the fame Manner as before, and not without expreſs Words 67. 


\mke any Alteration of the Juriſdiction given them by the Common 5. f. E. 52-D. 


31 
Con. 1 7 Af. 


: « 
1 ” 
d 1 


M. ü | 17 aa ies, Coron. 
$7, 40. But it is certain, That a Coroner hath no Power to re- 437. : 
me 2 Bill of Appeal of any Offence done out of the County whereof — 9 
x Coroner, becauſe the Offender cannot be tried by the County : But ö 


| 106. 
$agreed, That he may receive the Appeal of an Approver, or take 2 3 H. P. C. 
Aburation of one, who acknowledges a Felony done by him in any 8 


tha Aſſ. 97, 
ty, becauſe t after ſuch. Confeſſions there is no Need of any ; 22AT. 97 
F | an 


| raft. 147. a. 
: ay 2 0 | : | | | F leta, lib. . 
ba. 41. As to the ſecond Particular, vis. How far a Coroner may ; 


4 
* Letter B. 70. 
. ng on Proceſs before the Coroner. | 10] | | ome C. . 
. 42. As to the third Particular, viz. In what Manner an Appeal H. P. C. 171. 


. t cannot be removed by ſuch Writ directed to the Sheriff onl 


| 


44. | 
2 Inft. 176. 
8. P. C. 64. 
Seck. 43. Letter B. 70. 
Letter C. 
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2 
07, 68. no Doubt but that the Coroner alone may receive ſuch Appeal, Whethe 


Fitz. Co. 462. been more fully ſhewn in the forty-firſt Section of this Chapter : By 


$55, 3599-o ſure obſolete, it ſeems needleſs over nicely to inquire into it; alſo ity 


3 H. 7. 12. the Felony by ſuch Abjuration without more, and conſequently fa 


Þ Fitz. Coron. by one of them, the Act of any other will be void: Alſo it ſeems & 


Ch. 1. 8. 10. Common Law, 2 Inft. 176. * That no Coroner demand or take am 1 


* FFF 
CARES ” 


52 Of the Court of the Coroner. © Book 
HPC. Sed. 43. As to the fourth general Point, biz. How, far a Coroner 1 
H.H.P.C. authorized to receive and proceed on the Appeal of an Approver, ther 


„ the Offence were committed in the ſame or in any other County, 3 
F. C.73. may alſo award Proceſs to the Sheriff againſt the Appellee, being in 4 
* fame County, till it come to the Exigent ; and it * ſeems, That it may | 
H. P. C.172. probably argued; that he may award Proceſs even to an Outlawry, jy 


2 Vid. Sg. is certain, That he cannot award any Proceſs againſt an Appellee in 16 
36 & 49. reign County, but muſt leave it to the © Juſtices of Gaol-Delivery, or olle 
* 232, Caron before whom the Appeal is afterwards recorded, who ſhall award Pry 
S. P. C. 117. againſt ſuch Appellees in ſuch Manner, as ſhall be more fully ſet ff 
Letter B. in the Chapter concerning Approvers, Sect. 22. Pr | 

3 loft. 115. Fes. 44. As to the fifth general Point, vis. How far a Corone 
Sup. Sect. 40. 44 3 

Bro. Coron. authorized to take the Confeſſion and Abjuration of a Felon, there { 


44 b be no Doubt but that he may record the Confeſſion of the Brea 


Letter A. © Priſon by any Felon, &c. and alſo the! Confeſſion of any Fely 
Finch of Law an Approver ; but the Law relating to theſe Matters being in preat il 


h Bro. Coron. *** k ' : a : | 
181. tain that he might take an Abjuration, but this not having been 


S.P.C.119:G- fince 21 Fac. I. 28. Sed. 6. 7, by which it is enacted, That no Sani 


388. Privilege of Sanctuary, ſhall be admitted or allowed in any Cat, Il 
iS. P. C. 116. only touch upon it, and take Notice, That at the Common La, 


1 a Perſon accuſed of any Felony (except * Sacrilege,) whether in the fm 
Bro. Coron. any other County, for which he was liable to Judgment of 5 Death, and 
1 . charged with > High Treaſon, nor (as ſome ſay) with Petit Treaſon, 
£$PG 116. fled to any * Church or Church-yard, and within forty Days conk 
Letter F. himſelf guilty before the Coroner, and declared all the particular? 
For 7, cumſtances of the Offence, and thereupon taken the Oath in that Caſe 
388. vided, (the n Subſtance whereof was that he abjured the Realm, and m 


8. P. C. depart as ſoon as poſſible, at the Port which ſhould be aſſigned him 


12 17. never return without Leave from the King, Sc.) he ſaved his 
u S. P. C. if he ohſerved the Terms of the Oath, by going with all come 


117, Letter E. c | . ä „ 
8 Speed the neareſt Way to the Port aſſigned, &c. but he was attain 


pl. — his Lands and Goods, &r. 

120. Sec. 45. As to the ſixth general Point, viz. How far the Ao 
Finch of Law one Coroner is as effectual as if it were done by all, it ſeems clear, 
389. 4 where-ever Coroners are authorized to act as Judges, as in the taki 
pl. 11. 7 an” Inquiſition of Death, or receiving an Appeal of Felony, Ge. tit 
Bro. Coron. of any one of them, who firſt proceeds in the Matter, is of the 
$5 C. 121. Force as if all had joined in it; but it is ſaid, That after ſuch Proof 


435: That where Coroners are impowered only to act miniſterially, 28 l 
8. P. C. 122. c 


Finch of Law Execution of Proceſs directed to them upon the Default or Incapic 

3 by. the Sheriff, all their Acts will be void wherein they do not al 
- Inſt. 217. | | : 5 

4 8.P.C. 5.4. [12.] | ; No 5 | 

14H. 4:34b. Sect, 46, As to the ſeventh general Point, viz. In what Caſes? 
2 HH. P. C. ner may lawfully take a Fee for the Execution of his Office, it | © 


8. 3 Kon 
$5.5 ſupra by the Statute of Weſtm. 1. cap. 10. which was made in Afﬀermance* 


+2 HHP: any Man to ds his Office, upon pain of great Forfeiture to the King. . 
Fi Co. 107. | yo es, 
. | | | 

H. P. C. 172. 82 P. C. 53: 14 H. 4. 34, 35, 3. 39 H. 6. 40. b. 41, 42. ® See Book 1. Ch. 65. 


4 


jap. 9 e the Court of the Coroner. 


9. 47. But it is enacted by 3 H. 7. 1. That 4 Coroner have for bis 
1 upon every Inquiſition taken upon the zew of a. Body flain 13 8. 4 d. of 
bs Goods and Chattels of the Slayer and Murderer, if he have any Goods ; 
| if he have 10 Goods, of fuch Amerciaments as ſhall fortune any Town- 
% le amerced for the Eſcape of the Murderer, &c. 

N 95. 48. But the Coroners endeavouring to extend this Statute to Per- 
ns lain by Miſad venture, it was enacted by 1 H. 8. 7. That upon a Re- 


if made to a Coroner to come and inquire upon the View of any Perſon 
in, drowned, or otherwiſe dead by Miſadventure, the ſaid Coroner ſhall di- 


ntl do his Office, without taking any Thing there 


fore, upon Pain to every 


ſenture, for every Time forty Shillings. 


k; to the eighth general Point, v/2. In what Caſes a Matter recorded by, 
fund before a Coroner, admits of no Traverſe, I ſhall conſider the ſame 
Relation, | | 


„ To Abjurations or Confeſſions made before him. 
. To Eſcapes. 
. To Flights. 
. To Self-Murders. 


. 49. As to the firſt Particular it is ſaid, That his Record of an * Ab- 
on, or of the Confeſſion of breaking a Priſon, or of the Confeſſion 
;Fdony by an © Approver, is of ſo great Authority, as not only to 
the Party from taking any Traverſe to his having made ſuch Confeſ- 
, but alſo from alledging that what was faid by him was extorted b 
rg, or other unfair Means. Alſo it ſeems that if the Party plead, That 
s not the fame Perſon who abjured, Cc. and the * Coroner record that 
the ame Perſon, ſuch Record is concluſive, &c. But in theſe © Caſes 
kems, That the Judge for the better Information of his Conſcience 
ju his Diſcretion, if he think fit, take an Inquiry from the People livin 
{the Place, of the whole Circumſtances of the Matter, c. 


7 


8 


before a Coroner, it is * ſaid, That if it be found by a Coroner's In- 
it, that a Murder was committed in ſuch a Town, and that the Mur- 
reaped untaken, the Townſhip cannot traverſe ſuch Eſcape, becauſe 
ues them only liable to an Amerciament, & de minimis non curat Lex. 
. 51. As to the third Particular, viz. That relating to a Flight 
d before a Coroner, it ſeems, That if a Perſon indicted of a Murder 
Coroner's Inqueſt, be alſo found to have fled for it, and afterwards 
L his Trial be © acquitted of the Murder, and alſo found not to have 
br it; yet he ſhall forfeit his Goods, [13] becauſe ſuch a finding that 
i not fly by a Jury, who as ſome ſay, had nothing to do with it, and 
not to have been charged with ſuch Inquiry, ſhall not controul 
roner's Inqueſt, which is of ſuch Authority, that immediately upon 
ht, the Party's Goods ſhall be delivered to the Townſhip, which 
de anſwerable for them. Alſo it ſeems generally to be taken for 
a That the Party has no Remedy whatſoever to traverſe ſuch 
t tound againſt him by a Coroner's Inqueſt ; for that ſuch Inqueſt is 
great Authority, inaſmuch as all Perſons of the neighbouring 


Rin 2 Lex. 141. Bro. Traverſe per ſans ceo, 229. 3 Keb. 564, 566. 
7 2 H. H. P. C. 63, 64, 301. 2 Inſt. 147, 148. 3 Keb. 366. 


P 


Towns, 


2 


53 


mer that weill not endeavour himſelf to do his Ofice, (as afore is ſaid) or. 
15 any Thing for doing of his Office upon every Perſon dead by Mi. 


*H.P.C. 1 71. 
Fitz. Co. 124. 
8. P. C. 5 2. 
Letter B. 


pl. 35 
Fitz. Coron. 

134,243, 435 
© Fitz. Coron. 
118, 169. 
12 Aſſiſes, pl. 


77 29. 


d Fitz. Coron. 
124. 


„. 


Letter B. 

© Fitz. Coron. 
118,124,169. 
12 Aſſ. 29. 
Bro. Coron. 


4.0. As to the ſecond Particular, viz. That relating to Eſcapes 75. 


g. F. C. 3 
Letters A. B. 
35. Letter F. 
183. Letter D. 
See Fitz. 35 2. 


1 13 H. 4. 13. 
pl. 6. | 
Fitz. Forfei- 
ture, 29, 32, 
35: | 

5 Co. 109. b. 
Dyer 238. 
36. | 
P. C. 271, 

z H. H. P. C. 


363. 


2 H. H. P. C. 
154. 


b Bro. Coron. 
I H. H. P. | ak 363, 41 41 


/ the Court of the Coroner. tg Rodk 1 


* 
. 
- 


of it; and yet I cannot find any direct Reſolution "—_— this Paine d 
Sir William Staundfor s 2 Quan 
of it, and the Reaſon, abovementioned, which is brought to fuppon 4, 
reat Credit of ſuch Inqueſts holds as ſtrongly againſt the Tyaverſing the 
to the Point of the Offence, in which Reſpect it is at this Day genen 
den that they may be traverſed, as will be more fully ſnewn in the te; 

Section. And ſurely the other Reaſon which is given for this Opinig 

That the Party only forfeits his Chattels by ſuch finding, and theres 

ſhall not traverſe it, becauſe the Law reckons Chattels among thoſe ing 

de quibus non curat Lex, is very harſh and unaccountable ; and it is x 

hard to ſay, That a Man ſhall be liable to forfeit all his Goods, which m 

«7-6. ee. perhaps be all that he is worth, by an * Inqueſt taken in his Abſence, wit 
+ hs fi out either hearing him, or giving him an Opportunity of defending himſ| 

H. P. C. 29. Seck. 52. As to the fourth Particular, vis. That relating to Self.) 
3 181, ger found before a Coroner, it is ſtrongly holden in ſome * Books that 
d8Ed. 4.4.2. Inqueſt of this Kind admits of any Traverſe ; but the contrary Opinion 
okay 8 ing alſo holden by * Books of as great Authority, and ſeeming alſo 


SeR. . . br | . . 
the Books more agrecable to the general Tenor of the Law in other Caſes ; it ſen, 


there cited. he the better Opinion, That ſuch Inqueſt being moved into the King's By 


3 by Certiorari, may be there traverſed by the Executor or Adminiſtau 

2 Lev. 141, the Perſon deceaſed, and perhaps alſo © by the King or the Lord of tel 
2 ] ĩVÄ 8 1 | 

2 — 5 Sect. 53. Alſo if it“ appear, That a Coroner hath been guilty d 
1 Vent. 278. corrupt Practice in the taking of an Inquiſition, it ſeems that a Melu; 
3 Keb. 504, ſuirendum ſhall be awarded for the taking a new one by ſpecial Comnif 


66,604, 800. 1 5 ; 
? See the | ners, who ſhall not proceed on the View of the Body, but on theT; 


_ above mony of Witneſſes; and the Coroner ſhall have nothing to do in the t 
408. El. 351. ſuch new Inqueſt, becauſe it appears from his former . Miſbehaviaur, t 
3 Keb. 800, he is not fit to be truſted ; but © where his Inquiſition is quaſhed fora 


—_ 8, feQ in Point of Form only, he may and ought to take a new one, in 
Salkeld 190. Manner as if he had not taken any before. [14] 


Carth. 72. 1 
2 Keb. 859 1 Vent. 181, 182, 352. 3 Mod. 80, 100, 238. Con. 2 Jones 198. 2 Kol. Abr. 32. N. 


Ed. 4. 70. b. Salkeld 190. 2 H. H. P. C. 59. 
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1, 4 wo” 1 8 | . 
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— 


„ PuK 
of the Sheriff s Torn. 
9. 4 Sheriff 's Torn is the King's Court of 3 ho Finch 241. 

before the Sheriff for redreſſing of common Grievances with- . 82 


| f $I. H. .. 
ine the following Points. ht.” NN Pg ae = a Fi 


1. The original Inſtitution of 8 | 


z At what Time and in what Place it muſt be holden, 
What Perſons owe Suit to it. 


What Authority the Sheriff (or his Steward) hath as Judge of it. 
6 What Kind of Offences are inquirable in it. 3 | 


Within what Place ſuch Offences muſt ariſe. 


„ By what Jurors and in what Manner Indictments in it ought to 
be found. 


e In what Manner they are to be proceeded upon. 
9. In what Manner they are to be traverſed and determined. 


v,2, As to the firſt Point it is obſervable, That by the Com- * 9: Co. pre- 
n Law, every Sheriff ought to make his Torn or Circuit throughout — She- 
n Hundred in his County twice in the Year, in order to hold a Court riff 385. 

ary ſuch Hundred for the Reformation of common Grievances, and Magna Char- 


Preſervation of the Peace and good Government of the Kingdom. 2 113 70, 71, 
which Purpoſe all the“ Inhabitants of ſuch Hundreds, being above 73, 122: 


ve of twelve Years, and not ſpecially privileged, (in ſuch Manner Bina r“ 
ul be more fully ſet forth under the third Point,) are bound to attend » See = 2 
lh Courts, in order to make Inquiries of all ſuch Offences ; and alſo Books above 
ge Security to the Publick for their good Behaviour, by taking an * 


g | FEY | | Fleta B. 1. 
hole faithful to the King, and to obſerve his Laws, and alſo by in- Ch. 27. 
mating themſelves into ſome Free-Pledge or Tithing, which formerly Pratt 124: b. 


| | 3 Y 2 Inſt. 121. 
td a certain Number of Families living together in the ſame Precinct, fo ue 
Matters whereof were eyery one of them mutually bound for each o- 2 8. 
nd puniſhable for the Default of any Member of any ſuch Fa- e 14. 


„ m not a 


"th ppearing to anſwer for himſelf on any Accuſation made a- 


V7.1, And the better inforcing. of this Order ſeems anciently to have 2 Inſt. 71,72. 


I the principal End of holding this Court, the Style whereof eyen to this 775 . 
| muſt be Curia viſus franci plegii Domini Regis tenta apud C. coram Fir Toe 


1 ' 3 a Ditz. Leet, 11. 
te n Furne fi tali die, &c. But it hath been reſolved, That the Law 

25 take Notice of any ſuch Court, under the Style of Turn Vicecom 

"ol die; for the Word Torn properly taken, doth not ſignify the She- 


ant, but his Perambulation. 


. As to the ſecond Point, viz, At what Time, and in what 6H. 5. 2. b. 
\ this Court is to be holden, it is ſaid, That at the Common Law, Dalt. Sherif 
at be holden at any Place within the Hundred, and as often as the _—_ Co. 
g ought fit: But this having been found to give the Sheriff too Lit. 115. 
ower of oppreſſing the People, by holding his Court at ſuch Nitchen 445 


a Dalt. Sheriff 
Times 390. 


5 6 | Of he Sheriff's v Torn. Boo |; 
Times and Places at which they could not conveniently attend 
thereby for his own Advantage, to increaſe the Number of his 
ments, it was enacted by the Statute of Magna Charta, 3 5. That nw Sher 
or his Bailiff, ſhall make his Torn through a Hundred but twice in , 17 
and at the Place accuſtomed,” viz. once. after Eaſter, and again * 
Feaſt St. Michael; and that the View of Frank-pledge ſhall þe ,; | 
Term of St. Michael. SB Yao | 

Sect. . And it is farther enacted by 31 E. 3. Ch. 15. That every g 
riff ſhall make his Torn yearly, one Time within the Month after Eaſter , 
another Time within the Month after St. Michael; and if they boll hen 
other Manner, that then they ſhall loſe their Torn for the Time, 
Dy. 151. Sec. 6. And it ſeems certain, That ſince theſe Statutes, the Sher 
pl. 4. indictable for holding this Court at another Time, than what is there 
3 mited, or at an unuſual Place. 4 i 
390, 391. Sect. 7. Alſo it hath been“ reſolved, That an Indictment found 1 
5 we ot Sheriff's Torn, appearing to have been holden at another Time, is yg; 
8. P. C. 84 Seck. 8. But it is obſervable, That neither of theſe Statutes do erm 
2 H. H. P. C. mention a Court-Leet, and therefore it is ſaid in ſome © Books, That 4 
7” | Dany, do not extend to it; neither do I find any Reſolution, That an ug 
Ab. 256. pl. Court-Leet holden at any other Time, or at an unuſual Place, is yoid: | 
ns, on the contrary it is“ ſaid, That a Court-Leet may be holden at any Þ 
1 within the Precinct which the Lord thinks fitting. And it ſeems t he. 
© Bro. Leet, preed, That a Preſcription to hold ſuch Court oftner than twice in te} 
2 Leon. 74. is good; which ſeems hardly reconcileable with the general Rule of 
1 Rol. Rep. That no Preſcription can ſtand good againſt a Statute which has ngy 
3 Words, if a Court-Leet be conſtrued to be within the Purview df 
Kinda _ » abovementioned Statutes. It is true indeed, That both Sir Edward Cit 
Owen 35. Kitchen, endeavour to ſolve this Difficulty, by offering a Diſtindion 
nf 75 the ſaid Rule extends not to Statutes made in Affirmance of the ( 
115. a. mon Law; but it is queſtionable how far this will amount to a good! 
nes 8,44, ſwer, ſince it ſeems to be holden by * others of good Authority, thi 
_ 125 ſaid Statutes were not made in Affirmance of the old Law, but ar i 
1 Rol. Rep. ductory of a new one; yet it is certainly ſafeſt to hold a Court-lie 
Dal Sue. the Times accuſtomed, for it is 5 ſaid, That if it be holden at an un 
rf 30. Time it is void. And it“ ſeems, That no Court-Leet granted fine 
6 H. 7. 2. b. Statute, can be holden at any other Time than what is limited by i 
3 cauſe every ſuch Court is derived out of the Torn, to which the $ 
Bro. Leet, 32. certainly did extend. CEN 
So 297: Set. 9. It hath been holden, That in every Caption of an ll 
Con. 2 Int ment taken in a Sheriff's Torn, or Court-Leet, the Day whereon f 


72 taken ought to be {et forth, that it may appear not to have bern 


2 Saund. 291. 
12 Keb. 731. Sunday. 


1 Vent. 107. Set. 10. As to the third Point, viz. What * Perſons owe Suit t 
: _ 290. Sheriff's Torn, it is certain, That regularly all Perſons above the 1 
Eft. 2. | | | | ie Col 
twelve Years, are by the Common Law bound to appear at this Cot 
their proper Perſons, and that no Perſons ſo bound to appear, are 

' 2 Inf. gg. the Benefit of the Statute of Merton, Ch. 10. which allows Suit-der 
be performed by Attorney. And that not only Maſters of Familie 

alſo all their Servants are bound to pay ſuch Suit, and that every“ 

_ = 41E.3.26.b. may be amerced for ſuffering a Servant to continue with him a Yet 
45 E.3.26.d. Day, without being put into the Decennary, &c. 


In Ole a 


Jul 


hap. 10. Of the Sheriffs Torn: 1 5 = 5 
of, 11. But * Tenants in Ancient Demeſne are privileged by the Com- F. N. B. 161. 


" Law from coming to this Court, unleſs they and their Anceſtors have F. 


tter C. 
pe out of Mind uſed to come to it: Alſo * Parſons of Churches have the 367. _ 


Privilege by the Common Law; and all © Peers of the Realm, and : Laer 181. 
men have the ſame Privilege by the Statute of Marlebridge, cap. 10. = * 
nd perhaps by the Common Law) unleſs their Preſence be eſpecially re- F. N. B. 160. 
red for ſome particular Cauſe. R Cap. 


. 12. Allo it ſeems * clear, That by the Common Law, as well as Regi 92. 

d Statute of Marlebridge, cap. 10. no Man can be obliged to do Suit © 2 Inſt. 120, 
uy ſuch Court, within the Precincts whereof he doth not reſide; in Re- Reif. 175. 

of any Lands which he may have within the Juriſdiction of it; for F. N. B. 160; 
| no Suit of this Kind is due in Reſpect of the Tenure of any Lands, Polt Stef 

; only in Reſpe& of the perſonal Reſidence of the Party. And if a 186. 

n have a Houſe which ſtands upon the Precincts of two Leets, it is ſaid; Pract. 124. b. 
be ſhall do his Suit to the Court within the Juriſdiction of which his N 0 185. 
Chamber lies: And if f one have a Houſe and F amily in two Leets, Dalt. Sheriff 
dens that he ought to do his Suit to that, wherein for the moſt part he 5 8 
ſonlly reſides, but no Man can be of two Leets; and therefore one who Dal. Sherif 4 
«jithin a 5 private Leet, cannot be obliged to do Suit to the Sheriff's 387: 


or to any other grand Leet, unleſs ſuch "6g Leet, for ſome De- f2 Inſt. 122. 


: , ' Dalt. Sheri 
; of the Lord, be ſeized into the King's Hands, or h unleſs the Lord 387. me 


te Leet neglect to hold his Court. Zn. 


1 ; g JJ%Cͥ⁰ò ùh J 713g (11:4 T6 EGS N 
; to the fourth Point, viz. What Authority the Sheriff (or his Co. Jac. 
aud) hath as Judge of this Court, I ſhall conſider the ſame in Re- fot, 3 
, 5 | | | Dalt. Sheriff | 


. To Indictments. N N 
1, To Fines and Amercements in general, 55 . 
, To the Appointment of Conſtables. 1 _ I 
| Net | 1 3 ov; oh dd gs oo) SHES 
13, As to the firſt of theſe Points, it ſeems, That by the Com- „ ee 
law he might proceed to * hear and determine any Offence wo” _— _ 
bs ur{diEtion, being indicted before him and requiring a Trial. But 2 H. H. P. c. 
þ der, that he is reſtrained from this Power by the Statute of Mag- oo. Ry 
Crs, cap. 17. By which it is enacted, That no Sheriff, Conſtable, or Dat. Sheri 
r Bailiff of the King, ſhall held Pleas of the Crown : And it ſeems, 4% _— 
t tlis Statute alſo extends to the ! Stewards of Courts-Leet, who Can , * K.K.. 
(ver any Perſons indicted before them of Felony, but muſt refer = 811. 4.17. a. 
n to the Juſtices of Gaol-Delivery; neither can they try any Perſon in- OW 55 
u before them of any other Offence, and therefore there is no Reme- Euch. 17. 
avoid ſuch Preſentments before them as are traverſable, but ® by re- H. P. C. 175. 
mg them into the King's Bench, Sc. as will be more fully ſhewn un- wn 3-0 
be ninth Point, 8 og” 
. 14. But it is certain; That the above mentioned Statute of Magna Kitchen 42. 
7 17, doth neither reſtrain the Sheriff's Torn, nor the Court-Leet, - pt 15. 
L taking ® Indictments or Preſentments, or awarding Proceſs thereon 1 Ed. 3. ch. 
lt lame Manner as before; but this Power of awarding ſuch Proceſs, > 
been abuſed by the Sheriffs in their Torns, was taken from all of 6 1 
(except thoſe of London,) but not from any Court-Leet, by 1 Ed. 4. * Dalt. Sheriff 
ch is more fully ſet forth under the eighth general Point of this 49% ff p. e 
bter ans Le 
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Of the Sheriff's Torn. a Book 


As to the ſecond Point, vis. The Sheriff's Authority in his Torn T 

; lation to Fines and Amercements, I ſhall conſider, 

1. In what Caſes he may, and in what Manner he onght to impo 
Fine. | ; | 

2. In what Caſes he ought ts award an Amercement. 

2. In what Manner ſuch Amereement is to be awarded and affcepi 

4. In what Manner ſuch Fine or Amercement is to be recoyered. 

5. What farther Penalty may be added to ſuch Fine or Aug 
ment. | | ys 


- 


Sect. 15, As to the firſt Particular, it ſeems clear, That the ge 

Power in this Court is {till the ſame as anciently it was, in all Catz 

within either of the above mentioned Statutes of Magna Charta or | 

a See Book 1. from whence it follows, That he ſtill continues a Judge of Recor 
ch. 21.ſeft. may impoſe a Fine on all ſuch as are guilty of * any Contempt in the 
* 5 of the Court; alſo there ſeems to be no Doubt, but that he may in 
of this Book, what reaſonable Fine he ſhall think fitting, upon a Suitor refuſing 
* Jeet. worn, or upon a © Bailiff refuſing to make a Panel, &r, or upon 2. 
pron y —_ neglecting to make his Preſentment, or upon one of the l 


Dalt. Sheriff refuſing to preſent the Articles wherewith they are charged, or upon z 
Ing. 142. fon duly choſen * Conſtable, refuſing to be ſworn, 3 
1433. Secß. 16. But it hath been * reſolved, That all ſuch Fines ought u 


44E.3-1 9:0 ſeverally impoſed on each particular Offender, and not jointly upon il 
lf 6. 5. b. them, except where a whole Vill is to be La ; 1 which Caſe, for 
8 Co. 38. b. Neceſſity of the Thing, a joint Fine upon all is good. | 
by by See. 17. As to he hed n vi. In what Caſes the Shaf 
Dale. Sherif his Torn ought to award an Amercement, it ſeems that he hath i 
401.  cretionary Power“ cither to award a Fine or Amercement for Conti 
= 8 1 12 to the Court, as for a Suitor's refuſing to be ſworn, &c. Alſo there f 
Dalt. Sheriff to be no Doubt, but that at the Common Law he might, as the Stew 
> d. Rep. a Court-Leet ſtill may, award an Amercement of any Perſon indien 
33, 73. an Offence not Capital within his Jurifdiction, without any farther | 
11 Co. 42. b. ceeding or Trial: And it ſeems to be taken for granted in * ſome bd 
. 1. b. That he might in ſuch Caſes impoſe a Fine on the Offender, if he tn 
> Dale. Sheriff fit; and the Statute of Ed. 4. 2. which reſtrains him from levyir 
£00: | Fines or Amercements on Indictments found before him, clearly (up 
See 8 Co. 39, him to have had a Power of impoſing fuch Fines ; from all which it 
40 probable, that in ſuch Caſes he had, and that the Steward of a Court 
Eiichen 43. b. ſtill hath, a Power, either to amerce or fine the Offender, eſpecially f 
ro. Leet. : 7 : | 
ei 1 5 were any Way enormous, as an Affray accompanied with wal 
Skin. 392. in 8 | TH 7 0 DENY 
Fred g Sees 18. As to the third Particular, viz; In what Manner 
82. Amercement is to be awarded and affeered, it ſeems, That if 
© Fitz. Torn, Amercement be meant the Judgment, that the Party thall be in m 
9 k. 4. 5. pl. cordia Domini Regis, this being * judicial Act, ought to b | 
15. , ... Act of the Court only, and requires not the Concurrence or li oer 
- a 2 Jury or any other, as appears from the conſtant Form of all En 
Ig Ed. 45. Neither do I fee any Reaſon why ſuch an Awar a of a Miſericorda W 
pl-i5- Judge of a Court-Leet, ſhould expreſs any certain Sum for wir: 
8 Party ſhould be in Miſericordia, except in ſuch Caſes only where no. te 
8 Co. 38. b. Perſon is afterwards to affeer it; for in other Caſes the Award of © "iſt 


49. b. ricordia is only in order to authorize others to fix the Sum, which 
| | 


Chap. 10. of the. Sher F S Torn. 59 
puch is to pay to the King for his Default ; and in ſuch * Caſes the Courts 43 Ge. 40, b 
of WVeſtminſter-Hall, never do more than award that the Party be in Miſe- n 
nur, without mentioning any Sum in certain; and there ſeems no Rea- a. b. 6ñ 
on, why the Judge of a Cout-Leet ſhould not follow the ſame Rule; and F. N. 975 
cordingly I find the Opinion of the Lord Chief Juſtice Hobart, which yore 


. the Chief Ground of a Reſolution in © Levinz's third Report, That every 1 Rol. Tak 


4 Award of an Amercement muſt expreſs a certain Sum, * over-ruled of 5 42 pl. 5. 


te by Court of King's Bench. 3 Mad. 4 1 


. 19. But if by an Amercement be meant, the Taxing or Redu- Sab. 56. 
no to a Certainty, the Sum to be paid by the Party to the King, upon ; 18 42. b. 
Award of his being in Miſericordia; it * ſeems, That if it be for See Raſtal's 


| Offence indicted, it ought to be done by certain Officers called Affeer- wies 606. 
being ſpecially choſen and ſworn for this Purpoſe. It is true in- Kitchen 6 
al. That the common Entry of an Amercement upon a Preſentment See Kela. f 
11 Court-Leet 18, a that the Party 18 amerced, or in Miſericor dia to ſuch aq 4 | 
wn, without diſtinguiſhing between the Award of the Mz/ericordia, 1 
1 the Aſſeſſment of the Amercement, or ſhewing by whom they n 
5 /e in Jodgment of Law the Awad of 02 Ages 7 dr bieter F. 
& « the Court only, and the Aſſeſſment of the Sum to be paid the 7 H. . 2. b. 
aaf the Aﬀeerors, and ſo it ought to be pleaded. But if the % Amerce- 19 K. 6. 7. 
at be for a Contempt to the Court, it may be ſettled by the | Judge phy 59: 4% 
nel, and needs no other Affeerment; for the h Judge of every Court 2 Leon. 242. 
Record is the moſt proper Judge of all Contempts offered to fuch Court; 5 LY ya 
n Amercement of this Kind is in Nature of a Fine, and called ſo mercement 
ome * Books; and it ſeems to be a general! Rule, That no Fine for a 8%, 
a is within the Statutes which require that Amercements be af- l 
ed, | 7 46k WOT: 
v.20. As to the fourth Particular, viz. In what Manner fuch n be 7 38. b. 
ks and Amercements are to be recovered; it ſeems, That the King or 8 112 
xd fave an Election of common Right, either to diſtrain for them, or to 2 Int 196. 
iy an Action of Debt; for the better Underſtanding of the Nature of 9 
ich Remedies, I ſhall firſt lay down ſome Rules concerning both of them W. 1. 44 
common, and then deſcend to each of them in particular. 9 1 nk. 
| 8 ; l x „606. 
b at concerns the ſaid Remedies in common, I ſhall lay down the 10 H. =” 
following Rules: 5 
Savil 93, 94. 


7.21, Firſt, That it is ſafeſt in every Avowry, or Declaration of 4 
| => ares Laſtal's 


Kind, expreſſy to © ſhew that the Offence was committed within the Ent. 553. a.b 
action of the Court: For if it were not, all the Proceeding were coram Co. Ent. 572, 
Juice and a Court ſhall not be preſumed to have a Juriſdiction, 57 3 
it doth not appear to have one; But perhaps it is not neceſſary to ? See Raſta 
5 7 the Preſentment it ſelf, that * the Offence aroſe within the Juriſ- Lab; (oP. 
n x the Court; yet it is certainly adviſeable to have ſuch an Allega- 1 hy REP , 
nd that * perhaps may ſupply the Want of the Ayerment of Juriſ- Nm. 337. 
M in the Pleadings. | FF | 2” Gall. 197 
f.22. Secondly, That it is * adviſcable expreſly to alledge, that * Ratat's Fa 
a 7 was committed as well as that it way preſented, Cc. yet I ie 82 
* _ any expreſs Opinion to this Purpoſe ; but on the contrary it C. — 
E th that the * Precedents of Pleadings of this Kind in the beſt * Moor 75. 
3 8 not expreſly aver that the Offence was committed, but _ 122 14 
ia was preſented; and that it aroſe in ſuch a Place within the 885, 886 
100 of the Court, &c. It is true indeed, that it hath been ge- 3 Lon. 7. 8. 
/ * holden, That in an Avowry or Declaration for an Amercement e 
in 
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As to the ſecond Point, viz. The Sheriff's Authority in bis Torn in , 
lation to Fines and Amercements, I ſhall conſider, ” 
1. In what Caſes he may, and in what Manner he onght to impog., 
Fine. e | „ 
2. In what Caſes he ought ts award an Amercement. 
3. In what Manner ſuch Amercement is to be awarded and affeerey 
4. In what Manner ſuch Fine or Amercement is to be recovered, 
5. What farther Penalty may be added to fuch Fine or Am, 


ment; 


Se. 15. As to the firſt Particular, it ſeems clear, That the Shajp 

Power in this Court is {till the ſame as anciently it was, in all Caf 10 

within either of the above mentioned Statutes of Magna Charta or 1 p 

a See Book 1. from whence it follows, That he ftill continues a Judge of Record, af 
ch. 21.ſeft. may impoſe a Fine on all ſuch as are guilty of * any Contempt in the Pc 

** Ch of the Court ; alſo there ſeems to be no Doubt, but that he may impoſ 


of this Book, what reaſonable Fine he ſhall think fitting, upon a * Suitor refufing in j, 


410 l. 6. 7. b. them, except where a whole Vill is to be fined; in which Caſe, for th 


8 Co. 38. b. Neceſſity of the Thing, a joint Fine upon all is good. 


+ 0p" Sect. 17. As to the ſecond Particular, viz. In what Caſes the Sheriff i 


Dalt Sherif his Torn ought to award an Amercement, it ſeems that he hath a dl. 


B 1. b. Cretionary Power either to award a Fine or Amercement for Content 
8 38. to the Court, as for a Suitor's refuſing to be ſworn, &c. Alſo there ſn; 


Dalt. Sheriff to be no Doubt, but that at the Common Law he might, as the Steward 


OO. 


2 Rol. Rep. 2 Court-Leet ſtill may, award an * Amercement of any Perſon indicted for 
33, 73. an Offence not Capital within his Jurifdiction, without any farther Pi 
11 05 42. b. ceeding or Trial: And it ſeems to be taken for granted in * ſome Book; 
Dyer 211. b. That he might in ſuch Caſes impoſe a Fine on the Offender, if he thagh 
> Dalt. Sheriff fit; and the Statute of Ed. 4. 2. which reſtrains him from levying uy 


Vis Lens, ; Fines or Amercements on Indictments found before him, clearly fuppds 


See 8 Co. 39, him to have had a Power of impoſing ſuch Fines ; from all which it ins 


| 49. | probable, that in ſuch Caſes he had, and that the Steward of a Court-l« 
1 b. {till bath, a Power, either to amerce or fine the Offender, eſpecially it ! WW 


Keilw. 66. Crime were any Way enormous, as an Affray accompanied with woutt 


Skin. 392. | 
Finch 468. ing: Sc. 


. worn, or upon a Bailiff refuſing to make a Panel, Gc. or upon 447; 3 
11. thingman neglecting to make his Preſentment, or upon one of the ſy : 
Dalt. Sheriff refuſing to preſent the Articles wherewith they are charged, or upon a f. 
Tn. 142. ſon duly choſen * Conſtable, refuſing to be ſworn. a I 
nit. 142, . . 0 
143. Secf. 16, But it hath been ö reſolved, That all ſuch Fines ought we 
251 6 > ſeverally impoſed on each particular Offender, and not jointly upon al d F 
1 
[ 
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Kitchen 51, Sect. 18. As to the third Particular, viz; In what Manner fucl 
17 T Amercement is to be awarded and affeered, it ſeems, That if 5 
'itz. Torn, 


* Amercement be meant the Judgment, that the Party ſhall be in mij 
8E. 4.5.pl. cordia Domini Regis, this being a * judicial Act, ought to be the 
Bate. Sheri Act of the Court only, and requires not the Concurrence or Aﬀent d 
401. the Jury or any other, as appears from the conſtant Form of all Ents: 
8 Ed. 4. 5. Neither do I ſee any Reaſon why ſuch an Award of a Miſericordia by" 
F. 3 "ny Judge of a Court-Leet, ſhould expreſs any certain Sum for which tit 
Cro. Car. 255. Party ſhould be In Miſericordia, except in ſuch Caſes only where no othe 
8 Co. 38. b. Perſon is afterwards to affeer it; for in other Caſes the Award of a A 


„ . . . . = 0 @ 
- ricordia is only in order to authorize others to fix the Sum, which be 
| arty 
2 yart! 


Chap. 10. Of the Sheriff's Te rn. 59 


4 


of Weſtminſter-Hall, never do more than award that the Party be in Miſe- 88 


Hicurdia, without mentioning any Sum in certain; and there ſeems no Rea- a. b. 606. 
bon, why the Judge of a Cout-Leet ſhould not follow the ſame Rule; and Lan 7d. 
ccordingly 1 find the Opinion of the Lord Chief Juſtice Hobart, which » Hobart 129, 
5 the Chief Ground of a Reſolution in © Leuinz's third Report, That every 1 Rol. Ab. 
| ch Award of an Amercement muſt expreſs a certain Sum, * over-ruled of ? * * 
| late by Court of King's Bench. 3 Mod. 138. 
Sac. 19. But if by an Amercement be meant, the Taxing or Redu- {Sk 56: | 
| cing to a Certainty, the Sum to be paid by the Party to the King, upon , $4367 is 
| the Award of his being in Miſericordia; it“ ſeems, That if it be for See Raſtal' 
in Offence indicted, it ought to be done by certain Officers called Affeer- W 606. 
ors, being ſpecially choſen and ſworn for this Purpoſe. It is true * in- Kitchen 46. 
| deed, That the common Entry of an Amercement upon a Preſentment Ser Keilw. 
| in a Court-Leet is, that the Party is amerced, or in Miſericordia to ſuch , Ka. 467 
1 Sum, without diſtinguiſhing between the Award of the Miſericordia, Kitchen 5 1, 
| and the Aſſeſſment of the Amercement, or ſhewing by whom they are 55 53; Ea. 
made; yet in Judgment of Law the Award of the Miſericordia is the tries 151. b. 
| A& of the Court only, and the Aſſeſſment of the Sum to be paid, the 7 H. 6. 12. b. 
Act of the Affeerors, and ſo it ought to be pleaded. But if the % Amerce- 11 
ment be for a Contempt to the Court, it may be ſettled by the Judge 14. 
himſelf, and needs no other Affeerment; for the“ Judge of every Court? Sy 13. 
ol Record is the moſt proper Judge of all Contempts offered to ſuch Court; f e = 
and an Amercement of this Kind is in Nature of a Fine, and called ſo mercement 


gn ſome k Books; and it ſeems to be a general! Rule, That no Fine for a Sei 5 
Contempt is within the Statutes which require that Amercements be af- Co. Entries 


kered, | | | +; 
f | 8 17 8 Co. 38. b. 
geg. 20. As to the fourth Particular, vis. In what Manner fuch * Raft. Füt 55 . 


il f Fines and Amercements are to be recovered; it ſeems, That the King cr 8 Co. 38, &c. 
i Tod have an Election of common Right, either to diſtrain for them, or to : 5 
n WE bring an Action of Debt; for the better Underſtanding of the Nature of Charta 14. 


E which Remedies, I ſhall farſt lay down ſome Rules concerning both of them W. 1. 18. 


in common, and then deſcend to each of them in particular. N 
16. 3 — | | LR 2 H. 4. 24. b. 
„as to what concerns the ſaid Remedies in common, I ſhall lay down the <q) 6. 7 
1 following Rules: SE. = ig 
a0 FL; a | Savil 93, 94- 
xs e. 21. Firſt, That it is ſafeſt in every Avowry, or Declaration of wy rrAds.g 
cm WWW this Kind, expreſly to ſhew that the Offence was committed within the Ent. 553. a.b. 
y W juriſdiction of the Court: For if it were not, all the Proceeding were coram Co. Ent. 572, 
the | 


un Judice; and a Court ſhall not be preſumed to have a Juriſdiction, 1 ron. 
ußere it doth not appear to have one; But perhaps it is not neceſſary to ? See Raſtal's 
Eledge in the Preſentment it ſelf; that * the Offence aroſe: within the Juriſ- Fut 996- 


ag, * 4 2 N 1 2 Rol. Rep. 
n con of the Court; yet it is certainly adviſeable to have ſuch an Allega- 0. 
3 2 en and that ? perhaps may ſupply the Want of the Ayerment of Juriſ- Nm. 337. 
„- {0008 . # "IM 3 Salk. 107. 
aon in the Pleadings. | 108. 

c the Ver. 22. Secondly, That it is 4 adviſeable expreſly to alledze, that * Rafal's En- 
nt 0 e Offence was committed as well as that it was preſented, &c. yet I 571 e 
as: BW not find any expreſs Opinion to this Purpoſe ; but on the contrary it C. Ent. 573. 
1 bs 3 obſervable, that the * Precedents of Pleadings of this Kind in the beſt Mo 775 
ch i 1 * do not expreſly aver that the Offence was committed, but Gro. K. 15 
oth 1 5 chat it was prefented, and that it aroſe in ſuch a Place within the 885, 886. 
Medion of the Court, &c. It is true indeed, that it hath been ge- 3 Leon. 7, 8. 


1 Lecu. 242. 


ply * holden, That in an Avowry or Declaration for an Amercement 
ö 3 


party is to pay to the King for his Default; and in ſuch * Caſes the Courts 43.00 40. b. 
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- Raym. 204 ſhewn under the ninth general Point of this Chapter. 
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74 f., 0. b. Right incident to the juriſdiction of ſuch Courts; but s if ſuch Offa 


670. L. 1, Þs 


Owen 146. ſuch Court is in the King's Hands, the Goods diſtrained for ſuch Ti 


66 | | Of the Sheriff S Torn. 2 Bock Il. 


*Keilw. 65. a. in a Court-Baron, it is as neceſſary to alledge that the Offence was Commit, 
. ted, as that it was preſented: But to this it may be anſwered, That a Cour 
7734 Baron is not a Court of Record, and conſequently not of fo high Ay, ' 
: 3 rity as the Sheriff's Torn or a Court-Leet; neither are Preſentment, in 4 
9 E. 4. 40. b. Court-Baron, nor even in any other Court whatſoever, ſo highly credited 
c 10 H. 7. 15. by the Law as thoſe made in a Torn or Leet, which admit of no Trave 


1 Vent 10g. to the Truth of them, except in ſome ſpecial Caſes, as will be more tull 


Coke's Ent. Soft 2 3. Thirdly, That it is ſafeſt in * ſetting forth a Preſentmey 
"af. Ent. or an Aﬀeerment of an Amercement, to ſhew the Names of the Preſentog 
553,696. and Affeerors; yet I cannot find this done in any of * Raftal's Precedent, 
3 and ſome have ſaid, That it is neceſſary to ſet forth the Names of the px. 
468. pl. b. ſentors in an Action of Debt, but not in Replevin. | 
7 Abr. dect. 24. Fourthly, That it is adviſeable to ſhew, that proper Notie 
1 Rep. Was given of the Holding of this Court, yet this I find omitted in ſome 
201. 4 Precedents ; and perhaps the contrary Opinion may be the better, for thy 
* Co. Ert. every Court of Record ſhall be preſumed to obſerve all neceſſary pres 
Raſtal's Ent. Incidents for the Holding of it, and all Perſons within its Juriſdiction {1 
$53, 006. , be intended to have Notice of it. And for the like Reaſon perhaps, | j 
RA. En. not neceſſary in an Avowry for a * Diſtreſs for ſuch Fine or Amercenen 


553, 606. to ſhew that the Party had previous Notice what it was. 


1 Rol. Abr. 


pl. 2, 3. As to the Recovery of ſuch Fines and Amercements by Way of Diſt, | 
1 Ro. Re. 201. | hall obſerve, | 


iy: 3 os. were only the Neglect of a Duty created by Cuſtom, it is queſtionak 
IT Oe whether it do not require the like Cuſtom for a Diſtreſs, though the IV 
739, bas. ty be of a publick Nature; but if it be for the“ private Benefit of a wb 
> 1Ro.R. 76. ject, it ſeems clear, That no Diſtreſs is incident to it without a ſpe 
{2 H-4 24.b, Cuſtom, BY: i 

47 E. 3. 13. a. Sec. 26. Secondly, That the Sheriff, or Lord of a Leet, may for{ 
Bro. Leet, 28, Fines or Amercements diſtrain the Goods of the Offender in * any Lud 
wo Avowry Within the County or PrecinCt of the Leet, of whomſoever they fil 
194 holden, except & only in ſach Lands which ſhall be in the King's Had; 
Rol. Abr. for that all ſuch Lands, while they continue in the King's Poſlefſivn, at 
Job wholly out of the Juriſdiction of ſuch Courts. 1 

1 . Sect. 27. Thirdly, That ſuch a Diſtreſs may lawfully be taken in the 
: 5 © " Highway; for that the Statute of Marlebridge, cap. 15. which prohibit the 
Fitz.Diſtr.15. Taking of a Diſtreſs there, is to be intended only of Diſtreſſes taken i 
6 og Services due by Way of Tenure of Lands. 7 | 
2 Inſt. 131. Sec. 28. Fourthly, That ſuch Fines and Amercements being for 
Qed 3. a. perſonal Offence, no ® Stranger's Beaſts can lawfully be deftrained i 
. 3.2. them, though they have been levant and couchant on the Lands of il 
41 E. 3. 20. b. Offender. | ——_ 


A og Sect. 29. Fifthly, That it ſeems to be n agreed, That where ® 


Noy 20. and Amercements may lawfully be ſold, after they have been kept 2 © 


1 Rol. A. * 5 = 
— 12 ſonable Time, as the Space of ſixteen » Days; and it ſeems the I t 
n Hetley 62: | 5 3 | | OG gait | a Up | 
Finch 476. | 


„ Hetley 62. 


chap: 10. Of the Sheriff 's Tort. | 51 


Opinion, That where any ſuch Coure is in the Hands of a common g 87 $4. 
Ts if the Goods were diſtrained for an Offence of a publick Nature, |, Nel Rep s. 
way be ſold mon Right, wi ſpecial Cuſtom for that Ney 27. 
he 5 be ſold of cominon Right, without any ſpecial Cuſtom for tha Nr 1 Fl 
17 zo. Sixthly, That no Bailiff can lawfully diſtrain for any ſuch 11 7 
Fine or Amercement, without a ſpecial * Warrant for fo doing, which 211. 7,4. b. 


uſt be ſet forth by him in an Avowry or Juſtification of ſuch a Di- & Kl. 608. 


ſtrels. 748. 


en. 31. As to the Recovery of ſuch Fines and Amercements by Action Moor 574, 


g . a u 11. 780, 50). 
„bebt, being ſcarce able to find any Thing remarkable concerning this 1 * TE 


Vater, except what hath been already taken Notice of, J ſhalt content 2 Keb. 745. 


m ſelt with this one Obſervation, That the Defendant ſhall * not be ſuf- 5 2 1 


ied to wage his Law in any ſuch Action, becauſe it is grounded on the Co. Lit. 295. 
A of a Court of Record. 855 N rg ng 
gef. 32. As to the fifth Particular, viz. What farther Penalty may 106 p1.1,2,8. 


be added to ſuch Fines and Amercements, there ſeems to be no Doubt, * See Kitchen 


.. that upon a Preſentment of a common Nufance in a Torn or Leet, à 8 55.53 
ee Sheriff or Steward may either amerce the Perſon preſented, and * al- 5, 52, 51. 


o order him to remove the Nuſance by ſuch a Day, under Pain of for- 8 573• 
| « p o . e © 0 „ | 4 
eig a certain Sum, or may order him to remove it under ſuch à Pain 468. pl. 6. 


& without amercing him at all. But it ſeems doubtful, Whether ſuch Cro.jac. 382. 


ron be bound at his Peril, to take Notice of and obey ſuch Order, being $- * a 


wade in his f Abſence, unleſs expreſs Notice be given him of it; but if 1 Abr. 
e have ſuch Notice it ſeems clear, That he fhall forfeit the Pain upon a 5 1 5 
efentment at another Court, that he hath not removed ſuch Nuſance, 23 N 
— 2s e bs : : wah. 8. 
without any farther Proceeding : Alſo it ſeems, That no ſuch Pain can 5 Mod. 13, 


| iffeeted to any leſſer Sum than what is at firſt ſet; and it is ſaid, That 9 9 175 


90 rery ſuch Pain when forfeited, may be recovered either by Diſtreſs or » , Leon. 5, 8. 
= ion of Debt, in the ſame Manner as a Fine or Amercement may be: Moor 75. pl. 
| . „ . | : . ; . : 205. pol 

„ Ind this Point ſeeming to be agreed by moſt of the Books cited in the En. 8 


argent, it ſeems probable, That the Reaſon of the Judgment is miſta- Bro. Leet 37. 


Daß en in Fletcher and Ingram's Caſe, as reported by Mr. Serjeant * Salkeld, 6, ng 4 La 
* Wherein the contrary Opinion is ſaid to have been holden. Goo. ue. 182. 
5 ] 92775 | „ 1 Rol. Rep. 
Before I come to the Third Point, vis. The Authority of the Sheriff 1 
: 1 Judge of the Torn, in Relation to the Appointment of Conſtables, I 468. pl. 6. 
La Wall in brief premiſe ſome Conſiderations concerning the Antiquity and pang 
— ture of the Office of a Conſtable. | 8 


| 5 e See ; Mod 96, 
gc. 33. And firſt, as to the Antiquity of the Office of a Conſtable, 1915 155 
ſeems to be the ! better Opinion, That both Conſtables of Hundreds 1 


. 1381. 

8 Y ch are commonly called High Conſtables, and alfo Conſtables of Ty- 8 H. 713 3. 
1 1 ws which are at this Day commonly called Petit Conſtables or 'Ty- pinch "A 
36. 


men, and where anciently called Chief Pledges, were by the Com- Kicch. 47,48. 
on Law, and not firſt ordained by the Statute of Wincheſter, cap. b. as it * 285 
lden by m ſome that they were; for that Statute doth not ſay, That Conua Gro 


ic ſhall be ſuch Officers conſtituted, but clearly ſeems to fuppole that El. 375, 3-6. 


s of Me were ſuch before the making of it. i able _ 
Ve, 34. As to the Nature of this Office, there ſeems to be no Doubt 6 Co. b. 
__ at the u original Inſtitution of it was for the better Preſervation "lamb. Con 
ch "ith: Peace ; for which Purpoſe a Conſtable is ſaid to be authorized _ Me 

5 * [the Common Law to ® arreſt Felons, and alſo all ſuſpicious ? Per- nSee theBooks 


s that 80 abroad in the Night, and ſleep by Day, or reſort to Bawdy- + 44 
| | R Toules o Kitchen 48. 


ts Hg 10.0.2 HF$48- 
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B. 1 Ch. 63. Houſes, or keep fuſpicious Company, and to ſuppreſs * Aﬀeays : And tn 


Dat. Sheriff Offences inquirable in the Torn or Leet; yet in the Oath ſet dow hy 


381. 


r — —— — 2 — tn — 2 — — — = 
. — q ut PP" * — — = = 
: * K * — 


: 8 es ing it. | Ab 

H. H. F.C. Secf. 36. Yet in as much as the Office of a Conſtable is wholly mi 
5 H. p C. Diſterial and no way Judicial, it ſeems, That he may appoint a Deputy 
985 to execute a © Warrant directed to him, when by Reaſon of Sicknel, Ab- 


G2. Of the Sheriff's Torn. Doo U 


d on- 

* 3 the ſame End alſo it * ſeems, That he ought by the ancient Common * 
45 E.3. 27. to preſent at the Torn or Leet all thoſe within his Precinct, who have 10 
cl been admitted into ſome Tything and ſworn to the King's Allegiance; and 
Crompt. 212. it ſeems that he {till ought by the Law in © uſe at this Day, to preſent al 


* 4. Kitchen, he only ſwears to preſent all Bloodſheds, Outcries, Aﬀeays, ,; 
Reſcouſes done within his Office. 

„Falle 380, Sec. 35. Alſo it is“ faid, That a Conſtable was at the Common La 

a ſubordinate Officer to the Conſervators of the Peace; and conſequent 

ſince the Office of ſuch Conſervators hath been diſuſed, and Juſticg q 

Peace conſtituted in their Stead, it hath been always holden, That 4, 

20 Conſtable is the proper Officer to a Juſtice of Peace, and bound to excy 

. 30. his Warrants; and therefore it hath been *© reſolved, That where a St; 

D aauthorizes a Juſtice of Peace to convict a Man of a Crime, and to [gy 

the Penalty by Warrant of Diſtreſs, without ſaying to whom ſuch Wu. 

rant ſhall be directed, or by whom it ſhall be executed, the Conſtabh j; 

*Salk. 381. the proper Officer to ſerve ſuch Warrant, and indictable for dig, 


* Rol. Abr. ſence, or otherwiſe, he cannot do it himſelf, For the Publick Go. te 
591. A. quires, That their ſhould be always ſome Officer ready at Hand to exec 
No 1 N ſuch Warrants, and the too rigorous Reſtraint of the Service of them tothe 
3 Bullt. 55. proper Officer, could not but ſometimes. Cauſe a Failure of Juſtice; jx 
Dalt. cap. 1. I do not find it ſettled, That a Conſtable can make a Deputy wichen 


1% Rep. ſome ſuch ſpecial Canſe, [15] 
1 Sid. 35 5 ES 


N 233. For the better Underſtanding of the Authority of the Sheriff, as Juls 
Queere 2 Keb. Of the Torn, in Relation to the Appointment of Conſtables, I ſhall 
39. ider the following Particulars : es N 
1 Sid. 35 . | ST Rae | 
| 1, Whether the Sheriff in his Torn hath Power to make or fene 
2 äCConſtable. | | | 
2. What Perſons are privileged from being Conſtables. | 
3. In what Manner Perſons duly choſen Conſtables, may be puilk 
for refuſing to be worn. Od 
4. What Remedy Perſons having a Right to this Office, or t. be 
diſcharged, may have to be admitted into, or reſtored to it, 0 
diſcharged of it. | | 
5. What Power Juſtices of Peace have in Relation to theſe Matter 


Seck. 37. As to the firſt Particular, vis. Whether the Sheriff n. 15 

Torn, hath Power to make or remove a Conſtable, it being faid in 100 

„alt Sheriff Books, That both High and Petit Conſtables are to be choſen and 2 
8 pointed by the Sheriff in his Torn; and by others, that they ale * 
. de P choſen by the Decennary, it ſeems difficult to determine to whom , 
i 2 Jones 212, Power doth of common Right belong; yet it ſeems clear, That wheti 
_ 288 a Conſtable be to be choſen by the Sheriff or Decennary, yet he is to be 
Salk. 1-5, and placed in his Office by the Sheriff, as being Judge of the Court. . 
ſo it ſeems certain, That a Cuſtom for chooſing a Conſtable either N 

is good; and it ſeems to have been the Opinion of the Makers © ; 


& 14 Car. 2. 12, That the Lords of the Courts-Leet have this 5 
: 0 


1 


Chap. 10. Of the Sheriff” s Torn. 63 
| Common Right; for the ſaid Statute, on the Neglect 1 1 
int a Conſtable, gives to Juſtices of Peace 4 0 Ha 1 F 
one 3 from whence it ſeems Pr obable, That the Makers o F ha = * | 
thought that the like Power did originally belong of commo R 4 __ 
uch Lords, and conſequently to the Sheriff in his Torn, the P 2 10 
no Court-Leet : But * it hath been ſaid, That a Cuſtom % Ie pe - 
\e Inhabitants ſhall ſerve the Office of a Conſtable by T „ ee 
he Situation of their ſeveral Houſes, is not good ; Ad th 2 Ne c. 655 4 2 
t may come to a Woman's Turn to be Conſtable as | b bit 5 K 5 578. 88 
of thoſe Houſes ; yet we find ſuch Cuſtoms allowed to be j I Of ONE ker. 266, 
books; and it ſcems, That the Conſequence. of the Reaſoni A b ve _— 
noned may well be denied, ſince ſuch n N c 
mother to ſerve for her. | CD peta . mr pur 
dect. 38. However it ſeems clear, That the Sheriff or St Wu 
| b 8 | eward havin 
e my Conſtable in his Office, have by Conſequence a er > Bulſt. 1743 
dec. 39. As to the ſecond Particular R 
| \eed from being Conſtables, it © ſeems — 2 ke gh 5 cnn 1 privi- 
or other Officer of any of the Courts of V. eftminſter-hall ha. dau 
| this Office, he may have a Writ of Privilege for his Difch 8 March 30. 
all ſuch Officers, being bound to give their ml 4 4 ; for that Cro.Ca. 585: 
Courts, ſhall be privileged from all ſuch inferior | _ _ 2 to ſuch 2 Keb. 477, 
| cent that for the moſt part they cannot perſonall 2 wW m_ it is appa- | 
deen reſolved, That ſuch Officers ſhall have this - mm nd it hath 
| there is no ſpecial Cuſtom concerning the Election of 7 * _ _— 
| where they are choſen by a particular Cuſtom, in Ge gen 71 but allo 2 Keb. 30s. 
or otherwiſe ; for that no ſuch Cuſtom ſhall 5 8 00 1 Gro: 389. 
| ancient than the Uſages of thoſe Courts, and theref 0 " "4 be more Lex. 2 25 
| to them: And upon the like r ne _  Y  ..- 
3 practiſing Barriſters at Law, and the Servants ky roo 2 Ked. 578. 
any, * the ſame Privilege, but I. know Ls of, dy Nan 0 to 1 Mod. 13. 
| $f. 40. Alſo it hath been 1 AY | 
# 15 not compellable to be a Conſtable, for A* 0 4 ee e use Acer 3 þ 
| e 5 the City for the good Government of EY. 5's hon 1e * 
. 41. But it hath been holden, That ee ee 3 
1 Guards, being preſented to ſerve as e, A Ln ag op A, . 
m reſpect of his Lands in a Town ä cannot 2 . thi . 20 a "0 ſtom 1 Sid. 272, 
e notwithſtanding he he bound by his Office to — l 3 3 ts 
%% ̃᷑¶ = 
4 ae Ah, ancient Cuſtom : Alſo it * ſeems, That a practiſing Phydician » Me 
beng choſen Conſtable in Purſuance of ſuch Cuſtom, h 
| for his Diſcharge 3 for that than: are: no. Drocedd: b Remedy 
1 VI Calling is private ; yet if ſuch an Off gp ie Kis Kind, and fis 
| Vo hath no ſuch Office or; = Rid 's Phyſic cates. of Ley. 0 1 
F 
A 2 ey agg cient Perſons beſides to execute this Office, 
King's Bench: But it * ſ — it, perhaps he may be relieved by the 
Perlons from erg th Offic | rap 1 Cuſtom cannot exempt fitting * Sil. 25x. 
woa ent beſides them goon Liao x Y e l ng ge de 7 ur ph - . 
„ "pears by the various 0 inio 6: 8 OE em not ta be ſettled. as 35 
e pinions in the Books concerning this Matter which 
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mo Tv dim. 
Wis ue very differently reported. 


wet "os | 
: | 5 ect. 42 9 
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Of the $ heriff”'s Torn. Book Il 


Sect. 42. It is alledged in the Petition of the London Surgeons, whe, 
on the Statute of 5 H. 8. cap. 6: is made, That the Wardens and Fells, 
of the Craft and Myſtery of Surgeons infranchiſed in the City of Lok 
not paſſing in Number twelve Perſons, for the continual Service and Aten 
ance that they at all Hours and Times give to the King's People, have bern 
exempted and diſcharged from all Offices and Buſinefs, wherein t hey ſhould 10 
or bear any Manner of Armour or Weapon, &c. And thereupon it ig en. 


ated and eſtabliſhed, That from thenceforth the ſaid Wardens and Fellouſti 


be diſcharged, and not chargeable of Conſtableſbip, Watch, and all manner 


Office bearing any Armour, &c. and alſo that the ſaid Act extend t, 4 
Barber- Surgeons, admitted and qpproved to exerciſe the faid Myſtery g 
Surgeons, according to the Form of the Statute made in that Belyj 


ſo that they exceed not, nor be at any Time above the Number of rule 


2 Keb. 578. 


Vide fupra 
See. 41. 


Cro. Car. 67. 
Co. Ent. 5 72. 


5 Mod. 130. 
Salk. 175. 


8 Co. 38. e 


2 i Mod, 24. 
d 5 Mod. 96, 
129. | 
© Aleyn 78. 
5 Mod. 96, 
129,130,131 
1 Keb. 418. 
Vide ſupra 
fol. 66. 

4 1 Keb. 416. 
5 . 77. b. 


Perſons. 


Sect. 43. And it ſeems, That by the Equity of this Statute, and ie 
ancient Cuſtom of the Realm, all Surgeons have been allowed the lle 


Privilege. | 

Seck. 44. Alſo it is enacted by 32 H. 8. 40. That the Preſident if i 
Commonalty and Fellowſhip of the Science and Faculty of Phyſick in London, 
and the Commons and Fellows of the ſame, ſhall not be choſen Conſtable in it 


City of London or Suburbs of the ſame, &c. Vet it ſeems to hare hen | 


holden, That the Equity of this Act doth not extend to other Phyſicius not 
mentioned in it; perhaps for this Reaſon, becauſe Phyſicians have no ſuch 
ſpecial Cuſtom for their Diſcharge as Surgeons are faid to have. 

Sect. 45. Alſo it is enacted 6 W. 3. 4. which hath been continued by 
ſubſequent Statutes, That all Perſons uſing the Art of an Apothecary, ub 


have been brought up and ſerved as Apprentices in the ſaid Art for ſm 


Years, according to the Statute of 5 Eliz. ſhall be freed and exempted from tl 
Office of Conſtable, in the Counties and Places where they live, for ſo lngu 
they uſe and exerciſe the ſaid Art. 3 . 

Sect. 46. As to the third Particular, viz. In what Manner Perſons 
duly choſen Conſtables may be puniſhed for refuſing to be ſworn, it ſeems 
that no Perſon can lawfully be committed for ſuch Refuſal without more; 
but it is ſaid, That if the Party be preſent in the Court he may he find, 
and that if he be abſent, and have a certain Time and Place appouttd 
him for the taking of the Oath before a Juſtice of Peace, and have il 
expreſs Notice of ſuch Appointment, and be preſented at the next Court 
for having refuſed to take it accordingly, he may be amerced : Alſo it 
ſeems, That in either Caſe he may be indicted either at the Seſſions d 
the Peace, or before Juſtices of Oyer and Terminer : And it is adviſibl 
in all Pleadings in any Action concerning ſuch a Fine or Amercement, 
and in all Indictments for ſuch Refuſal, ſpecially and expreſly to ſet forth 
the Manner of every ſuch Election, Appointment, Notice and Refub!, 
and before whom the Court was holden : And it hath been adjudgei 
That it is inſufficient to ſay in general, that the Party was * Debit mw 
electus, or Legitime electus, or that he had © Notice thereof, without ſetting 
forth the ſpecial Circumſtances of ſuch Notice, Cc. Alſo it is“ ſaid 
have been adjudged, That an Indictment for not finding a ſufficient Perſon 
to ſerve the Office of Conſtable, without ſhewing that the Party refuſed 
ſerve it himſelf, is inſufficient; and it is ſaid not to be ſufficient to ſhev 
That a Man was preſented and returned to be a chief Pledge, with! 
ſhewing that there were other inferior Pledges, 


Gf. 4 


Chap. 10. Of the Sheriff's Torn. 


v2. 47. As to the fourth Particular, viz. What Remedy Perſons 
having a Right to be Conſtables or to be diſcharged, may have to be 
zamitted into or reſtored to their Office or diſcharged of it; it ſeems 
dear at this Day, That the Court of King's Bench having the ſupreme 
control of all inferior Juriſdictions, may upon the Complaint of an 


65 


Perſon apprehending himſelf to be unjuſtly aggrieved in any ſuch Re- 1 Rot. Abr. 
ſpe, award a Writ to the Judge of the Court, thereby commanding 535: Login b 
him to ſwear, reſtore, or diſcharge the Party as the Caſe ſhall be; where- 1 Y 
upon if ſuch Judge do not obey ſuch Writ, nor an Alias and Pluries to Con. 1 Bulft. 
| the ſame Purpoſe, nor return a ſufficient Cauſe to the Court to juſti- 7“ 
f his not obeying it, the Court will at laſt award a preremptory Man- 

nus. . 
N deck. 48. Alſo it hath been holden, That a Perſon duly choſen Conſta- : Jon. 212. 
de at a Court-Leet, and refuſed to be ſworn by the Steward, may be re- 
ered by the Seſſions of the Peace; but this Point ſhall be more fully con- 
| cdered in the next Section e ata; 

Sef. 49. As to the fifth Particular, viz. What Power Juſtices of 
| Pace have in Relation to theſe Matters, it is obſervable, That the Con- 

{ble being a principal Peace-Officer, and it being neceſſary for the 
| Picferration of the Peace, that every Vill ſhould be furniſhed with 
one; the Juſtices of Peace have ever fince the Inſtitution of their Of- 
fee, taken upon them as Conſervators of the Peace, not only to ſwear Salk. 175. 
Conſtables which have been choſen at a Torn or Leet, but alſo to no- pl. 1, 2, 176. 
minate and ſwear thoſe who have not been choſen at any ſuch Court, aq 4 At 
on the Neglect of the Sheriffs or Lords to hold their Courts, or to take 1 Bulit. 1 74 
Cue that ſuch Officers are appointed in them; alſo it ſeems, That ſuch 75 wa 
Juſtices have always uſed for good Cauſe to diſplace ſuch Officers fol. 366, 367. 
E which have been ſo choſen and ſworn by them; and this Power of Ju- 

| {ices of Peace having been confirmed by the uninterrupted Uſage of many | Butt. 174. 
Ages ſhall not now be diſputed, but ſhall be preſumed to have been f 
| grounded on ſufficient Authority. And ſome have carried this Point fo far, gate. 156. 
as to allow the Juſtices at their Seſſions to ſwear one who was choſen at Con. 1 Bulſt. 
| . Leet, and unduly rejected by the Steward, who had ſworn another in 7“ 
hes Place, „ N | 
| Set. zo. However it is certain, That Juſtices of Peace had Power to See the Books 
| nominate and ſwear Conſtables on the Default of the Torn or Leet, be- _ _- 
| ore the Statute of 13 & 14 Car. 2. 12. Par. 1 5. and therefore, that they 3 
| have ſuch Authority in ſome Caſes not mentioned in that Statute, which 
| reciting, That the Laws and Statutes for apprebending Rogues and Vaga- 

binds had not been duly executed, ſometimes for want of Officers, by Reaſon 


. | Lirds of Manors do not keep Court-Leets every Year for the making of them; 
* | ath ena, That in Caſe any Conſtable, Headborough, or Tithingman ſhall 
+ de or go out of the Pariſh, any two Fuſtices of Peace may make and fwear 
1 % Conſtable, Headborough, or Tythingman, until the ſaid Lord ſhall 
1. 1 bl a Court, or until next Quarter-Seſſiuns, who ſhall approve of the ſaid 
o F Ofcers jo made and ſworn as aforeſaid, or appoint others, as they ſhall 
in tank fit ; and F any Officer ſhall continue above a Year in his or their Of- 
| U A F bat then in ſuch Caſe the Juſtices of Peace in their Quarter-Sefſions 
ern pf charge ſuch Officers, and may put another fit Perſon in his or their 


| lace until the Lord of tie ſaid Manor ſhall hold a Court as aforeſaid. 


4 Inſt. 261. 
Cromp. 213. 


Fitz. Torn, 5. 


infra Sea. 52. 


Keilw. 66. b. 


#® Crompt. 
212. b. 
Dalt. Sheriff 


Min Sf. 51. And firſt as to Treaſons, it is ſaid in * ſome Books, That th 
10H.6. 7. a. Sheriff in his Torn may inquire of them all in general, and in other, 


Quære Bro. 
Leet, 26. 


do H 6. 44. b. can find no Reaſon given for this Diſtinction: And ſince it is a general Ruk, 


* — — . That Offences are inquirable in this Court, in Reſpect of their being 


5 22. 

F. C. 173 

6H. 7. 4. b. 
= 0) 

See the next 

Section. 


10 H. 6. 7. a. 
Kitchen , 10. Common Law. 


Cromp. 212 


Dall. Sheriff Books, That the Sheriff in his Torn may inquire of all Kinds of Fel. 


| 392 


+ H. 6. 12. 


Fitz. Torn, 5. QUITE, becauſe it is not a common Nuſance, but only a Wrong to a ſingle 


40 Aſſ. 30. 


26. | 
Finch 241. 
Kitchen 22. 


8 Kitchen 22. : | * | : 3 
18 Ez. Vis to the Publick from ſuffering ſuch Offenders to go unreſtrained, it e 


of Frank- 
pledge. 
2 Inſt. 181. 


22 E. 4. 22. Rape as of a Felony, becauſe it is made a Felony by the Statute 0! "| 
6H.7.4b.5.2 mjnſfter 2. 34. by which it is enacted, That he who raviſhes a Vo 


Fitz. Torn, 


Leet, 3. ich Was 
rH H. P. C. repealed the 13th of Weſtminſter 1. (by which this Offence, which bs 
33 : , - > lat 
21 ADC Felony at Common Law, was made a Treſpaſs only,) 1t ſeems 5 
9, 71. 3 


50 H. 44 b. nies, and in * others, That he may inquire of all except of the Dell 
22E.4.22.b. Of a Man, or Rape, of the firſt of which it is ſaid, That he cannot U. 


Bro. Leet, 18, t ſeems difficult to maintain it; for if an Aſſault and Battery of a ing 


Of the Sheriff's Torn. Book 


As to the fifth general Point of this Chapter, viz. What Kind of 0. 
fences are inquirable in the Sheriff's Torn, I ſhall premiſe the followin 


Obſervations, 


1. That it is no certain Rule, That ſuch Offences as are omitted i 
18 E. 2. concerning the View of Frank-Pledge are not within the 
Juriſdiction of the Torn or Leet. 

2. That Offences made Treaſon or Felony or in any other Manne 

having a Reſtraint by Statute ſuperadded to that of the Common 

Law, are not inquirable here in reſpect of any ſuch Statute, bu 
only as Offences at the Common Law; for that the Juriſdiciion q 
theſe Courts is wholly confined to Offences at Common Law. 

3. That no Offence whatſoever is cogniſable in any ſuch Court, in. 


leſs it aroſe ſince the holding of the laſt Court. 
Offences inquirable in this Court are either, 


1. Capital, or 
2. Not Capital. 


The Capital are either, 


1. Treaſons, or 


2. Felonies. 


— 
— 


that he may inquire of all which are not againſt the King's Perſon; bit! 


er — 


a publick Nature, on which Account the loweſt Offences againlt the 
King, as © Mortmains and Purpreſtures, and ſuch like, are inquirabk 
in it; it ſeems ſtrange, That the higheſt ſhould be exempted. Hoyer | 
it is * clear, That the Sheriff has no Power to inquire of any Offene 
made Treaſon by Statute, as of a Treaſon, but only as it was an Offenzat 


— 2 — — S 


Seck. 52. Secondly, As to Felonies, it is alſo generally ſaid in“ ſme 


Perſon : But if this Reaſoning be the only Foundation for this Opinion, 


Perfon being accompanied with Bloodſhed or Robbery, be inquirabe u 
this Court, in reſpect of the Enormity of the Offence, and the Dore 


ſtrange if ſuch an Aſſault proceed to Murder, that it ſhould not be It! 


quirable in it alſo: But it is 5 ſaid, That the Sheriff .cannot _— 


5* ſhall have Judgment of Life and Member: But if this Statute had 0) 


| Chap. 10. Of the Sheriff's Torn. 67 
would have reſtored the Juriſdiction of the Sheriff's Torn over it as a *8E. 4.8. b. 
| Felony, becauſe then it would have been a F elony by the Common Law 44 233. pl. 
gin; but now it being a Felony only by the Statute, it is inquirable as a 1 R. 3. 1. a. 
| Treſpaſs only in this Court. + H.6. . 

| | . . : ; | 3 | of Franle- 
Offences not Capital inquirable in the Sheriff's Torn, are either, pledge, | 
; | Kitch. 3, 38. 


1 t t cru ] T ' ſe d 4 H. 6. 10. a. 
1. Such as amount to an actual Treſpaſs, or KSL 


2. Such as do not amount to ſuch a Treſpaſs. Bro. Leet, 15. 
5 | | | h Eitchen 11. 
i ; 4 15 © Kitch. 11 
ell. 53: And firſt, as to ſuch Offences amounting to an actual 'Treſ- Bro. Lect, 26. 


- it is agreed, That an Aſſault and Battery is inquirable here if 1 23. 
dere be any Bloodſhed in it, but otherwiſe not; becauſe in ſuch Caſe it is « Date. Sbe. 
not looked on as a common Grievance, but as an Injury to a particular Perſon, i 394. 
| v8. 54. Secondly, That all“ Affrays are alſo inquirable here, for that Cin. 11,37. 


| g | Contra 
| they are 777 terrorem Populi. 


| 4 Leon. 12. 
Sell. 55. Thirdly, That the common © Breaking of Hedges, Walls; or HS She- 
| Dykes, may alſo be inquired of in this Court, but not the Breaking of T Kan. 23; 
a particular Hedge; for that it is no common Grievance. 38, 39. 


58. 56. Fourthly, Alſo it is commonly ſaid, that all * Pound Breaches . | i 
| may be inquired of in this Court, as being common Grievances, in direCt of Frank- 1 
| Contempt of the Authority of the Law, by which Pounds are provided pledge. bil. 
. 0 5 2 I itch. 12, 1 
bor the legal Detainment of Diſtreſſes till they ſhall be delivered by due , 33 1 
| Courſe of Law. e Dalt. She- | 


gel. 57. Offences under the Degree of Capital, not amounting to an Gt 393 = 
actual Treſpaſs, and inquirable in this Court, either immediately concern 144 783 1 
the King's Intereſt; or do not. 5 Fi. 24. I! 
| Sf. 58, As to thoſe which immediately concern the King's Intereſt, 12 5 bi. 
it ſeems to be agreed, That all © Purpreſtures or Incroachments upon the Raym. 160. f 
King, and * Alienations in Mortmain, and s Seiſures of Treaſure-trove, or Foe 43-6 


Wäg or“ Eftrays, or Goods wrecked, belonging to the King, may , H. C lo | | 
d | inquired of in this Court : But it ſeems * queſtionable, Whether a Pre- 244 2 3. 1 
I Rol. Dr. 1 : 


F ſcription in a Court-Leet to inquire of the Seiſure of ſuch Things belong- | = oP 
1 | f - . 1 8. 541,5 42,543. i 
ing to the Lord of it, being a Subject, be good or not, fince it is againſt * K itch. 11. 1 

the general * Rule of the Law, for the Court-Leet to take Conuſance of 1 R. 3: 1. 


Tiſpaſſes done to the private Damage of the Lord, becauſe that would luft 2 


make him his own judge. Kitch. 11,23. 
Sed. 59. As to Offences of this Kind, which do not immediately con- 4, Inſt. 72. 


„en the King's Intereſt, it ſeems to be a general | Rule, That all common 3 
» Nuſances are indictable in this Court; as all Annoyances to common Bridges 1 Ab. 545: 
© Highways, Bawdy-houſes, &c. and alſo all other ſuch like Offences, ,;;p 2 View 


Selling corrupt Victuals or Expoſing them to Sale, Breaking the Aſſiſe of Frank- 

| ct Beer and Ale, Neglecting to hold a ? Fair or Market in Purſuance of a 5 
2 Grant or Preſcription : Alſo it ſeems, That the Keeping of 4 falſe Weights 17 * 22 
er Meaſures is indictable in this Court, whether it appear that they were Dalt.Sh. 395. 


| itually made Uſe of or not: Alſo it is ſaid, that all common Diſturbers of NET. . 


| the Peace may be here indicted, as? Barrators, common Scolds, * Eves-drop- * Crompt. 2 12. 
Less, and alſo all common Oppreſſors, as Uſurers, &c. and alſo all * dan- Pal Sh. 394. 
berous and ſuſpicious Perſons as Vagabonds; or thoſe who go abroad in ,+ ora 
[the Night, and ſleep in the Day, or thoſe who inordinately haunt Ta- pledge. 


lat having no viſible Means to live by, Sc. And alſo all * Suitors to Fitch. 11. 


Mal, | 2 ; > EKinch. 10.5, 
* tie Court Who ſhall make Default, Sc. And alto all thoſe who ſhall + pat. She. 
1981 15 a Hue and Cry without Cauſe, or ſhall neglect to levy one where . 
3 . * 18 F. > View 
.t WW ought, or to purſue one rightly levied. 5 


Se. 60 5 pledge. 


68 Of the Sheriff's Torn. Bool. 1. 
* Kitch. 13. Sec. bo. Alſo * it is ſaid, That every Vill within the Precing of 7 


= Torn, is indictable in it for not having a Pair of Stocks, and ſhall forfeit 


d See Kitch five Pounds. | | 1 

12. Seck. 61. Alſo by * Statute, many other Offences are inquirable in ] Wil 
9 os Court, which it would be too long to enumerate in this Place. I 
4, Rol. Abr. Se#. 62, But it hath been © refolved, That a Man cannot be amerceq | 
54" Abr. in a Court-Leet for ſurcharging a Common, becauſe this only concerns tie | 


83. pl. 7. private Intereſt of the Inhabitants. © 
a 4 , Sect. 63. Vet it hath been 9 holden, That if there be a By-Law made 
542. pl. 11, in a Court-Leet, in Purſuance of a Cuſtom to make By-Laws, That 1, 
= 66. one ſhall receive a poor Man to be his Tenant, who ſhall be Chargeahk 
'* to the Town, under a certain Penalty; and afterwards an Inhahjtay 
offend againſt ſuch By-Law, he may be preſented at the Court-Leet and 
compelled to pay ſuch Penalty: But if ſuch By-Laws be valid, it feet 
clear, That they depend entirely on the Cuſtom, and are not binding of 
common Right; for that the Court-Leet, as ſuch, hath nothing to d 
©. with ſuch Matters of a private Nature: And how far any ſuch Court ny 
5 1 7-1#* receive from a ſpecial Cuſtom, a new collateral Power of a different . 
5 Co. 5 ture from what naturally belongs to it, may deſerve to be conſidered; hit 
Hob. 212. jt *-ſeems, That of common Right any Court-Leet with the Aﬀent of 
. the Tenants, may make By-Laws under certain Penalties, in Relation to 
735. pl. 10. Matters properly within the Conuſance of ſuch Court, as the Repnton 


737-P11,2.3- of the Highways, &c. Alſo there * ſeems to be no Doubt, bu th 
Kitch. 78. : 
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See Ch. 11. by Cuſtom a Court-Baron may make By-Laws, for the well regulating 
Sec 6. of Commons and ſuch like private Matters ; and therefore where a Court: 
Dalton's 


21 Leet and Baron are holden together at the ſame Place, as they uſually 
Sheriff 385. . + a Tor blick 
Finch 241, are, it ſeems, That what is tranſacted therein in Relation to publick Mat. 


_ ters, ſhall be applied to the * Juriſdiction of the Court-Leet, and yhut 
8 is done in Relation to private Matters, ſhall be intended to be done by 
trary. the Court-Baron. 5 „ 
7 4 1 r Sec. 64. As to the ſixth general Point of this Chapter, VIZ, Within | 
388. 55 what Place Offences indictable in the Sheriff's T orn muſt ariſe, it ſeemeth 
* 2 Inff. 120, that it is not material, Whether ſuch“ Offences did ariſe within the Hu- k 
1 T Rol. Ab. dred in which the Torn is holden, or not; for though the Sheriff ougit u WE 
543. Letter D. hold his Torn in every particular Hundred, yet it ſeems, That in each d 3 
Crompt. 212. them he holds it for the whole County; and it is certain, That he hab: WW : 
Co.Lit 168.b. general Juriſdiction throughout the whole; yet it ſeems, That the u . 
Bro. Preſent- ſhall not be charged on their | Oaths to preſent any Offences, but thoſe 7 
8 ariſing within their particular Hundreds: Alſo it is provided by the Statute 8. 
395, 396. of Marlbridge, cap. 10. That thoſe who have Tenements in different Hu- WW 
3 Keb 2309. dreds, ſhall not be compelled to come to any Torn, but only in the Bailiwick lo 
Fg wherein they ſhall be converſant : Alſo it ſeems clear, That no Ofen Wl 
and 10 H. 4. ariſing within the Precincts of a Leet, is inquirable in the Torn, unks '$ 
1. l. >. 18. there hath been a Neglect to preſent it in the Leet: But after ſuch a 1 1 
Mo. fa. | left it ſeems the better ® Opinion, That it is inquirable in the Torn, LY 
Finch 246. otherwiſe there ſhould be a Failure of Juſtice : Yet it ſeems certain, 95 9 
* * pleading you v cannot juſtify the Proceedings of the Sheriffs Torn EY I 
Cone. 4 Inſt. any Offence ariſing within a Leet, without expreſly alledging that the Le Bp 
* Jac. had neglected to inquire of it; for that ſuch a Neglect is not to be pre it 
OE ſumed, where it doth not appear. V 3 
2 Inſt. 387, Seck. 65. As to the ſeventh genera Point of thus 7 , UI, W 
2 H. H. P. C. Jurors, and in what Manner, Indictments in the Sheri s Torn ovg 1 7 
70, 152. be found, it is enacted by the Statute of Weſtminſter, 2. 13. That 05 


q . . 4 05 
Sheriff ſhall take no Inqueſt either ex Officio, or by Virtue of the l by 


3 


Chap. 10. Of the Sheriff's Torn. 69 


| Writ, but by twelve lawful Men at the leaſt, who ſhall put their Seals to ſuch 

Tuquifit1on' 3 and the ſame is alſo provided as to Bailifts of Franchiſes. 
52. 66. In the Conſtruction of this Statute it hath been holden, That 

i there be more than twelve Jurors, and all agree to the Inquiſition, all Dalt. Sheriff 

muſt ſet their Seals to it ; but that it is ſufficient, if twelve of them only 389. 


agree, for thoſe twelve to ſet their Seals. 


n or impanel any Perſon to be taken or put in any Inquiry in any Sheriffs 
| a but ſuch as be of good Name and Fame, and having Preehold to the 


| compelled by the Steward to be ſworn, whether he be Reſident within the Thi. 4 


where, where Indictments ought to be made, ſhall take fuch Indiftment by 
| Roll indented, whereof the one Part ſhall remain with the Indictors, and the 
her Part with him that taketh the Inqueſt ; ſo that the Indi&ments ſhall not 
be imbezilled as they have been in Times paſt ; and ſo that one of the Inqueſts 


| may ſhew the one Part of the Indenture to the Fuſtices, when they come to 2 Init. 388. 
nate Deliverance. | | 


to Courts-Leet, as to the Sheriff's Torn. 71. 
Self. 71. Alſo there are many particular Cuſtoms and Uſages in Relation Keilw. 141. a. 
do the Taking of Indictments in theſe Courts; but it ſeems to have been an- A1. *: 


= | Dalt. Sheriff 
| tiently the moſt general Courſe, to impanel not only a Grand Jury, but alſo a 388, 389. 


all Offences were firſt preſented by the Headboroughs, and the Preſentuments Ky. 66 b. 


| However it ſeems, That no Exception can be taken to any ſuch Indictment, 

In Reſpect of the Non-obſervance of any ſuch Cuſtom or Uſage ; for that 

do Averment lies againſt the Acts of a Court of Record, and every Judge 

af ſuch Court ſhall be preſumed to act according to the Rules of it. 

. 72. What is above ſaid concerning Indictments taken before the 2 H. H.P. C. 
Heriff in his Torn, is to be intended of ſuch only as are taken before“ 

ö im ex Oficio; for that he is reſtrained to take any ſuch Indictment, by 

Virtue of any Writ or Commiſſion by 28 E. 3. 9. Which reciting that the 

Hale bad fuffered many Mijchiefs, for that Sheriffs of divers Countics, by 


my Se ; | 
4 N ue of Commiſfions and general Writs granted to them at their own Suit, for 
850 1 angular P rofit to gain of the People, had made and taken divers In- 


e, to cauſe to indift the People at their Will, and had taken Fine and 
| enſon of them to their own Uſe, and had delivered them ; whereas ſuch 
| King 2 were not brought before the King's Juſtices to have Delive- 
| — doth thereupon enact, for to ejchew all ſuch Miſchief, that all ſuch 
1 Mons and M. rits before made, be utterly repealed, and that from thence- 
w fuch Commmiſſions nor Writs ſhall be granted. 

T 


Sect. 73 


| 8. F. C. 85. a. 
524. 70. And there is no Doubt, but that this Statute extends as well 2 H. H. P. C. 
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Jury of twelve Men, which was commonly called the Petit Jury; and that Crompt. 212. 


affirmed by the Petit Jury, before they were brought to the Grand Jury: 9 H. 6. 44 b. 
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F.N.B.92.C. 
144. I. 250.A. 
Cro. E. 371. 
Salk. 190. 

2 Inſt. 388. 
H. . C. 103, 
104, 173. 
SP. C. 7. F,. 
G. 84. A. 
Dalt. Sheriff 
388, 389. 

3 Mod. 238. 
Book 1. Ch. 
29. Sect. 20, 
24. 


Of the Sheriff”s Torn. Book 1} 
Seed. 73. Yet it ſeemeth not to be clearly ſettled, Whether by Virtue 


of this Statute, all ſuch Writs and Commiſſions, and the Proceedings there. 

on, be made wholly void or not. | e | * 
Sect. 74. As to the eighth general Point of this Chapter, viz, In what IN 
Manner Indictments in the Sheriff's Torn are to be proceeded upon, ii; i ” 
recited by 1 E. 4. 2. That many of the King's People by inordinate and inh. | 
nite Indidiments and Preſentments of Felontes and other Offences, taten 2 ; 
Sheriffs at their Torns or Law-Days, (which were of tentumes affirmed by Ni. 1 
rors having uo Conſcience, nor any Freehold, and often by the Sher F me | { 
nal Servants) had been arreſted and impriſoned, and conſtrained to make grip 8 
vous Fines and Ranſoms, after which they bad been enlarged out of Prif - 
and the ſaid Inditments and Preſentments imbezilled and withdrawn, Aud , 

thereupon it is enacted, That all Indiłiments and Preſentments before ay , 
the King's Sheriffs in his Counties, except in. London, thezr Under-Sterify | a 
Clerks, Bailiffs or Miniſters at their Torns or Law-Days, they nor ary f i 
them ſhall have Power to attach, arreſt, or put in Priſon, or to levy or fal 4 
any Fine or Amerciament of any Perſon jo indicted or preſented, by Regin 6 
any. ſuch Indictiment or Preſentment, but that the ſuid Sheriffs and Under i. ( 
riffs, Clerks or Bailiffs, and their Miniſters, ſhall deliver all ſuch Injg. 
ments and Preſentments to the Fuſtices of Peace at their next County- S ſin, F 
on Pain of 40 l. And that the ſaid Fuſtices of Peace fhall have Por f 1 
award Proceſs upon all ſuch Indictments and Preſentments as the Lau dib * 
require, and in like Form as if the, ſaid Indietments and Preſentments uur: 1; 
taken before the ſaid Fuſtices of Peace; and alſo to arraign and deliver al 

ſuch Perſons ſo indicted and preſented before the ſaid Sheriffs, &c. And dd 
Perſons which ſhall be indicted or preſented of Treſpaſs, ſhall make ſuch i [ 
Fine as ſhall jeem lawful by their Diſcretions. And the Eſtreats of the te 
Fines and Amerciaments ſhall be inrolled, and by Indenture be delivered y I' 
the ſaid Sheriffs, Under-Sheriffs, their Clerks, Bailiſſs, or Miniſters, or ſme | 
of them, to the Uſe and Profit of him that was Sheriff at the Time «f bd WS | 
Indictments or Preſentments taken. And if any of the ſaid Sheriffs, ivr WA « 
Under-Sheriffs, Clerks, Bailiffs, or their Miniſters, do arreſt, attach or pit E 
in Priſon, or cauſe any Fine or Ranſom to be taken, or levy any Amerciunen, e 
F any Perſon or Perſons ſo indifted or preſented, by Reaſon or Colour of on WW 
uch Indifiment or Preſentment taken before them, at their Torns or I. 
Days above rehearſed, before that they have Proceſs from the ſaid Juſtin i WM» 
Peace, or Eſtreats delivered out, of the ſaid Indifiments or Preſeninens WWE t 
fo brought, delivered, and preſented to them, that then the Sheriffs wv | WM i: 
do, ſhall forfeit an Hundred Pounds. 2 
2 H. H. P. C. Sec. 75. It is obſervable, That by the Words of this Statute, jus e 
70, 74. of Peace may award Proceſs on any ſuch Indictments, in like Mam Ws 


8. P. C. 3. D. as if they had been taken before themſelves ; and yet it is clear, That if tl 


3 . Sheriff's Torn had no Authority to take the Indictment removed before 


1 Jon. 301. 


Cro. Ca. 275. ſuch Proceſs, but alſo the Officer for obeying it. 


ſuch Juſtices, they have no Power to proceed upon it, as they might iv 
done, if it had been taken before themſelves; for the Statute in $"% Wl 
them ſuch Power to proceed upon Indictments in the Sheriff's Torn, mull WW 
be intended to mean ſuch only as were there lawfully taken, not th 
which were void ad initio, as being taken coram non Fudice; nor iò ther 
the leaſt Intimation in the Statute, of an Intent to inlarge the Sheriff 
Power in taking Indictments, but the whole Purport of it is to reſtrain 
him from proceeding on them. And to this Purpoſe it hath been ſo large! 
conſtrued, That not only the Judge of the Court is puniſhable for awardig 


2 e 


6 * . 


Chap. 10. _ Of the Sheriff's A 71 
ect. 70. As to the ninth general Point of this Chapter, vi2. In what * Finch 386. 
Manner Indictments in the Sheriff's Torn are to be traverſed and deter- "54 Mot 

| mined 3 it ſeems to be agreed, That a Preſentment by * twelve or more 3 Mod. 138. 

in a Torn or Leet, of any Offence within the Juriſdiction of the Court, Ber 13. 

bene neither Capital nor concerning any Freehold, ſubjects the Party to LR x 41.2, 
, Fine or Amerciament without any farther Proceeding, and binds him for 45 E. 3. 26.b. 

wer after the Day on which it is found, and admits of no Traverſe to the 27 4 

Truth of it; but“ ſome lay, 'That the Party may have a Writ of falſe Pre- * Fitz. Bar. 

Cntment againſt the Jurors, the ſame Day on which the Indictment is - Sn 

und; yet it ſeems agreed, That no Inſtance can be ſhewn of any ſuch 41 x. 3. 28. 

Writ being actually brought : But if the Preſentment concern the Far 3 

Lie or * Freehold, as if it charge him with not repairing ſuch a Highway, . 5 * +. 

which he is charged to be bound to repair by the Tenure of his Land; it Keilw. 7" 3 

| rems clear, That he may remove it into the King's Bench and traverſe it; 7. 

wt not if it barely charge his Perſon, as for digging a Ditch in the High- ä 

way, or not cutting the Branches of his Trees hanging over it, &c. Alſo 

items, That a Man may in like Manner traverſe an Indictment of an * Keilw. 66, 

Offence wholly out of the Juriſdiction of a Court-Leet ; as of an Aﬀeay or it's 1.47. 

| Nuſance done out of the Precinct of it, or of the Non-Appearance of a oh 

| Perſon at a Leet, who lives out of the Precinct of it. But if the Affray or 

Nuſance were within the Precinct of the Leet, it ſeems, That no one can 

traverſe it in Reſpect of his own not living in it; and that a Perſon who 

lives within the Precinct of a Leet, ſhall have no Traverſe to a Preſentment 

| for not appearing at it. 

| $f. 77. But it ſeems certain, That at this Day, neither the Torn nor 

| Lect, have any Power to try any Traverſe whatſoever, as hath been more 

W fully ſhewn, Se&7. 13. But it is certain, that the Juſtices of Peace may by 

| Force of the abovementioned Statute of 1 E. 4. try a Man indicted of Fe- 

| lony before the Sheriff in his Torn: Alſo it ſeems, That they may try a 

berſon upon any other Indictment in the Torn, which is traverſable at 

Common Law, but that they have no Power to take any Traverſe of any 
other Indictment in the Torn; for that the Words of the Statute are only 

© That they may award Proceſs on any ſuch Indiftments, as if they had been 

alen before themſelves, and alſo arraign and deliver the Perſons indifted, 

E which muſt be intended of thoſe indicted of Felony, who only are ſaid to 

be arraigned, And that Perſons indicted of Treſpaſs, ſhall make Fines, &c. by 

tleir Diſcretion, without ſaying, That they ſhall be tried; by which it 

tems to be implied, That Perſons ſo indicted ſhall be fined, as they 

E uſually were before in the Torn, and till are in the Leet, and that in ſome 


i = without any farther 'Trial, as is more fully ſhewn in the precedent 
econ. S's | 
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Of the Court-Leet. 


Sed. 1. Court-Leet is a Court of Record, having the fame Juriſqig;.. 
tion within ſome particular Precinct, which the Sheriff's Tom 

hath in the County : And therefore fince it hath been ſhewn in the pr 
2 Set. 45, &c. cedent Chapter, at what * Time and in what Place the Sheriff's Torn i, 
v Sect. 10, &. be holden, and what Perſons owe Suit to it, and what“ Authority the 
* Set. 13, &. Judge of it hath in Relation to his Proceeding on © Indictments, and 1 
a ect. 17,&c. in Relation to! Fines and Amerciaments, and the Appointment of Con. 
* 35d. ſtables; and having alſo ſhewn what * Kind of Offences are inquirable n 
z Seck. 54, Kc. this Court, and within what Place ſuch Offences muſt ariſe, and by why 
v Sect. 65, &. h Jurors and in what Manner, Indictments in it are to be found, and in | 
1 Sect. 74, &c. What Manner they are to be * proceded upon, traverſed and determine ; 
and fince the Court-Leet hath regularly the very ſame Jjuriſdiction with 

the Sheriff's Torn as to all theſe Points, except in ſome ſpecial Caſes, which 

| have been already taken Notice of in the Chapter concerning the Sheriff 
2 Inſt. 21, 72. Torn; I ſhall refer the Reader to the ſaid Chapter for all theſe Particular, 


22 Ed. 4. 22. and ſhall only conſider in this Place, 


Finch 246. 


1. The End of inſtituting the Court-Leet. | 
2. How far it exempts thoſe who live within its Precincts from the 
Torn. 1 | Rr 
3. How far it is ſubje& to the Overſight of the Torn. 
4. For what Cauſes it may be forfeited. ' | 
d. What ought to be the Form of a Caption of an- Indictment in it | 


12 H.7.18. Sef. 2. As to the firſt Point it ſeems, That anciently all People wiv 

2 Inte 71, 72. now owe Suit to any Court-Leet were bound to come to the Sheif's 

Torn, in order there to take the Oath of Allegiance to the King, ad 

1 Jon. 283. to be incorporated into ſome Tithing, and for ſuch other Purpoſes « at 

6 Co. 77: b. ſet forth more at large in the precedent Chapter, Sec. 2. But it benz 

more for the Eaſe of the People, to have Courts of this Kind holden n 

their own Townſhips or Manors; by Degrees, Grants of ſuch Coutts 

| were obtained from the King for moſt Manors and Towns, not only y 

Dyer 39. pl. the Lords of Manors, but alſo by. other Perſons, who had no Lancs!) 

209- the Places for which they obtained ſuch Grants: And for a Recompenc 

to ſuch Grantees, for the Charge and Trouble they were ſuppoſed to hae 

been at in procuring ſuch Grants, it was uſual for the Inhabitants, who had 

the Benefit of them, to agree to pay a certain Sum of Money, © 

3 H. 4.9. Capitage, or certum Lete, &c. at every ſuch Court-Leet ; and for the Non. 

| Rol. Rep. payment of this Duty or Refuſal to preſent it, ſuch Grantees may preſcris 

32, 73 to amerce the Defaulters, and to deſtrain for the Amercement ; but 19 jc 

I, At. Preſcription ſhall be allowed for any other Matter whatſoever of 3 f. 
de e Yate Nature, | 


— 
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Chap. II. Of the Court-Leet. 

hoſe who live within the Precincts of it from the Torn, it ſeems to be 
neral Rule, That no Man can be within two Leets at the ſame Time, 

a \ in the ſame Reſpect ; from whence it follows, That he who refides 

* hin the Precincts of a Leet, the Lord whereof doth duly hold his Court, 

= ot be compelled to come to the Torn, or any other ſuperior Leet, for 

de Taking the Oath of Allegiance, or any other ſuch like Purpoſe, which 


rate Leet have not the general Juriſdiction of the Torn, but be“ ſpeciall 
en for two or three Articles of it only; it ſeems, That the Inhabi- 
* within its Precinct muſt attend the Sheriff's Torn for all ſuch Matters 
7 which ſuch private Leet hath no Juriſdiction: Alſo it © ſeems to be 
I ood Preſcription for a Grand Leet, (to which other inferior Leets may 
| "ubordinate in the ſame Manner as that is to the Torn,) to oblige the 
| Chief Pledges, and a certain Number of the Inhabitants of every Town 
within its Precinct, to appear at every ſuch Grand Leet, to inquire of ſuch 
| Offences as have not been inquired of in the inferior Leets. 5 
delt. 4. As to the third Point, v/2z. How far the Court-Leet is ſubject 
0 the Overſight of the Torn; it is ſaid, That the Sheriff's Torn as an * 
| Overſeer of this Court, is to inquire whether the Tithings be whole or no, 
nd to preſent Defaults that are not redreſſed in the Leet; and it ſeems alſo, 
flat it may of common Right inquire of the Concealment of Offences in- 
quirable in Leets, and of the Defaults of the Lords of ſuch Courts: How- 
ever it * ſeems clear, That a Preſcription to this Purpoſe is good. And there 
is no Doubt, but that if a Leet he * ſeiſed into the King's Hands, all thoſe 
| who owed Suit to it ought to come to the Torn. 2 
dect. 5. As to the fourth Point, vig. For what Cauſes a Court-Leet 
may be forfeited, it ſeems, That this being a Franchiſe not intended to be 
 oranted for the private Benefit of the Grantee, but for the Good of the 
| Publick, from the more eaſy and convenient Adminiſtration of Juſtice, ſhall 
not only be forfeited by Acts of groſs and palpable Oppreſſion and Injuſtice, 
but alſo by bare Omiſſions, in not making it anſwer the End of its In- 
F {ticution; as in the not“ puniſhing Offenders in the ſame Manner as the 
Lan requires, or in © neglecting to hold a Court when it ought to be holden, 
lat leaſt if ſuch Neglects be often repeated, and without a reaſonable Ex- 
cuſe,) or in not * providing an able Steward to diſcharge the Office, or in 
not taking Care to have ſuch other Officers, or other Things as are neceſſar 
for the Execution of Juſtice, as Conſtables and Ale-Taſters, &c. and! Pil- 


leription to provide a Pillory and Tumbrel, and ® that every Vill is bound 
& common Right to provide a Pair of Stocks. Quare. 

| SF. 6. As to the fifth Point, v/z. What ought to be the Form of the 
Caption of an Indictment in a Court-Leet, it hath been * reſolved, 1. Taz 
[the Caption of an Indictment, ad Cur, Vij. Franc. Pleg. cum Cur. Baron. 
Cc. is good; for that the Words cum Cur, Baron. ſhall be rejected; and it 
ſcunot but be intended that the Indictment was taken by that Court, which 
Wne hath the Colour of Authority to take it. 

| Sf, 7. 2. ? That the not Setting forth in the Caption, whether ſuch 


tlecedents. 


om and Tumbrel ; but it is m ſaid, That a Vill may be bound by Pre- 6 


Court de holden by Grant or Preſcription, is helped by the Mulitude of pl. 2 
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i ar a Court-Leet exempts * Dalt. Sheriff 
ef. z. As to the ſecond Point, viz. How far a Court-Leet exempts Fang Foy 


1 Jon. 283. 
6 Co. 77. b. 
18 H. 6. 13. 
Fitz. Leet, 1. 
Cro. Jac. 584, 
See Ch. 10. 
Sect. 12. 


Con. Kitch. 
| nay be as well anſwered by his Attendance at his own Leet: Yet if ſuch AY 


1 Rol. Abr. 
542. b. 

d Keil w. 141. 
a. 142. a. 

2 Rol. Abr. 
203. pl. 7. 
Cro. Iac. 5 83. 
Raym. 204. 
Cro. Car. 75, 
76. 

See Ch. 10. 
Sect. 12, 64. 


© Finch 246. 
See Ch. 10. 
Sect. 64. 
Dalt. Sheriff 
387, 391. 
Cro. Jac. 5 84. 
f 2 Rol. Abr. 
203. pl. 7. 
Finch 246. 


s Co. Lit. 
1 

Kitch. 33. 
Cro. Jac. 155. 
9 Co. 50. 

2 Rol. Abr. 
tee, 0), 

„ „. 
21.5, . 5. 
a 1 Jon. 383. 
Keilw. 148. b. 
13 

| Kitch. 33. 
1 Jon. 283. 
Fitz. Leet, 12. 
Cro. Eliz. 
125, 698. 
Mo. 573, 574, 
07. 

1 Jon. 283. 

m Oro. Eliz. 
698. 

Nio. 607. 

. Kitech 13.8. 
Carter 29. 
Con. Moor 
573, 574. 

1 Jon. 283. 

o Vide ſupr. 
Ch. 10. Sect. q. 
Salk. 195. 

P Salk. 200. 
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CHAP. Mb .. 
Of Arreſts by private Perſons. 


. EE. 


TAVING thus endeavoured to ſhew the Nature of the Courts which 

I have Juriſdiction over criminal Offences. I am now to ſhew in wh, 

Manner Offenders are to be proceeded againſt by ſuch Courts; and in 0. 
der hereto I ſhall conſider, 


1. How they are to be apprehended. 

2. In what Manner and in what Caſes they are to be bailed. 

3. In what Caſes and in what Manner they are to be committed ty 
Tron: SITES WORE 3. 

4. How far they and their Afiſtants are puniſhable for an Hindrance 
in bringing them to publick Juſtice, E 


mn | © — Lu + „ Foro, Hyands © 


As to the firſt of theſe Points I ſhall conſider, 
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1. In what Manner ſuch Offenders are to be apprehended by prizts 
* 3 Inſt. 53, Perſons. 


— 


+5 Ee 2. In what Manner by publick Officers. 

8 In what Caſes it is lawful to break open Doors in Order to appte. 
9 3 | Pe Pp 
1 H. H. P. C. hend them. 

445 449- 

3 H. 7. cap. 1. : | | a 

2 Inſt. 52. As to Arreſts of ſuch Offenders by private Perfons, I ſhall examine, - 
Fitz. Coron. . 
8 C. 1. Where Arreſts of this Kind are commanded and injoined by 
395- 2 Law. | 

” 52 35 2. Where they are permitted by Law. 

H. P. C. 89, 3. Where they are rewarded. 

90. 3 

. 5 | 
= 27.7 Sect. 1. As to the firſt Point it ſeems clear, That * all Perſons wiut- 


3 H. 7. cap. i. ſoever who are preſent when a Felony is committed, or a dangerous 
1125 , 55 Wound given, are bound to apprehend the Offender, on Pain of eig 
Ero. Car. 252. fined and impriſoned for their Neglect, ' unleſs they were under Age it the 
3 Leon. 207. Time. | | 
238.203 Seck. 2. And for this © Cauſe, by the C Law if any Hom 
239. 208, ect. 2 nd for this © Cauſe, by the Common Law if any 

299,352,423. be committed, or dangerous Wound given, whether with or without Mi 
787 1 Leon. lice, Or even by 4 Miſadventure or Self-Defence, in any Town or in the * 
42 Inſt. 315. Lanes or Fields thereof, in the Day-time, and the Offender eſcape, ih 
Fitz. Coron. Town ſhall be amerced, and if out of a Town, the * Hundred {hal 


3 Dyer 110. amerced. | 
pl.25. Sed. 3, And ſince the Statute of Wincheſter, cap. 5. which ordains thi 
3 5 C. 34. s walled Towns ſhall be kept ſhut from Sun: ſetting to Sun-rifing, if ts 


8. P. C. 34. a. Fact happen in any ſuch Town by Night or by Day, and the Offend! 


3 Inſt. 53. eſcape, the Town ſhall be amerced. 
5 Co. 6. b. 7. a. | 
2 Sell. 4. 


Chap. I2. Of Arreſts by private Perfons. 7 5 
And as all * private Perſons are bound to apprehend all thoſe, * H. P. C. 90. 


"Il : 17 Vi H. H. P. C. 
(hall be guilty of any of the Crimes above mentioned in their View ; . 
| 00 are they with the utmoſt Diligence to purſue, and endeavour to take bf Ph 


484, 593. 
11] thoſe who ſhall be guilty thereof out of their View, upon a Hue and 1 8 H. b. C. 
Cry levied againſt them. 757 nu 


58, 5. Hue and Cry is the Purſuit of an Offender from Town to 2 Inft. 172. 


Town till he be taken, which all who are preſent when a Felony is com- 3 116, 
mitted, or a dangerous Wound given, are by the Common Law as well ! H. H. P. C. 


8 by Statute, bound to raiſe againſt the Offenders who eſcape, on Pain of 588. 


vine and Impriſonment: Alſo it © ſeems certain, That a Man may law- : 5 E. 
fully raiſe it againſt one who ſets upon him in the Highway to rob him: Dalt. Juſtice, 


Alſo it is enacted by the Statute of Wincheſter, cap. 4. That Hue and yt oh 09. 
(Cry hall be levied upon any Stranger who ſhall not obey the Arreſt of the . 172. 


Fitz. Coron. 


Watch in the Night-Time; and © 21 E. 1. which was made againſt Treſ- 395- 
ifers in Foreſts, Chaſes, Parks and Warrens, ſeems to allow the Levying Cro. El. 654. 


theteof upon any ſuch Offenders. But if a Man take upon him to * levy * TA 

Hue and Cry without ſufficient Cauſe, he ſhall be puniſhed as a Diſturber 19. * 

| of the Peace. | 0 Keble * 

dell. 6. In Order rightly to raiſe a Hue and Cry, you ought to go to tutes, fol. 59. 

ae Conſtable of the next Town, and declare the Fact, and s deſcribe the Of- Ret 1 

fender, and the Way he is gone; whereupon the Conſtable ought immedi- 252. * 

| ately, whether it be Night or Day, to raiſe his own Town, and make a 7 14 179. =_ | 

Lerch for the Offender : And upon the not Finding him, to ſend the like 1% 101. i. 
Notice, with the utmoſt Expedition, by Horſemen as well as Footmen, to 21 H. 7. 28. 


the Conſtables of all the neighbouring Towns who ought in like Manner to 53 Un. 116. 1 


| | {earch for the Offender, and alſo to give Notice to their Neighbouring Con- = ee MM 
dſables, and they to the next, till the Offender be found. [16] H. P. C. 9. | 
$4.7. Alſo every * private Perſon is bound to aſſiſt an Officer demand- eg TY * 0 ll 

| ing his Help for the Taking of a Felon, or the Supprefling an Affray, or bB. 1. Ch. 63. 1 

| Apprehending the Affrayers, Cc. . Seck. 13. 1 
Arreſts of Offenders by private Perſons permitted by Law, are either, 1 

1 


1. By their own Authority: Or, | 5 I. 
2, By a Warrant from a Juſtice of Peace. 


_ Arreſt of this Kind by their own Authority, are either, 


1, In Reſpect of Treaſon or Felony : Or, 
2, In Reſpect of inferior Offences. 


Arreſts of this Kind in Reſpect of Treaſon or Felony, are cither, 


; 
| 13] 
ad 1, For the Suſpicion of ſuch Crimes already done, or ſuppoſed to | | 
. have been done: Or, . | {Fl 
he * 2. To prevent their being done. 1 
th 1 
| x As to ſuch Arreſts for ſuch Suſpicion, I ſhall endeavour to ſhew, | 
ut 
chu 1. What are ſufficient Cauſes of Suſpicion. | 4 
1 2. By whom the Perſon arreſted muſt be ſuſpected. | 1 


3. Whether any ſuch Cauſe will juſtify an Arreſt, where no Trez- MN 
{on or Felony at all hath been committed, Se. 


4. In what Manner an Arreit for ſuch Sul 
in Pleading. 


picion is to be juſtificd i 
| Seck. 8. 


1 
4 


by 
1 
F 


76 
2 H. 7. 15 b. 
16. 
e 


Keilw. 81. 
Pult. 13. a. 

d 2 Inſt 5 2. 
Crom. 98, 99. 
S. P. C. 97. 


Bracton 143. 


7 E. 4. 20. a. 


Crompt. 98. 
11 E. 4. 4. b. 


12 Co. 92. 


5 7E. 4. 20. a. 
Cro. E. oi. 
Cro. Jac. 190, 
__— 
Pult. 136. 

H. P. C. 91. 
12 Co. 92. 
Moor 600. pl. 
828. 
bCrom.98,99. 


Fitz. Cor. 24. 


i 2g El. 871. 
29 E. 3. 39. 


Fitz. Treſp. 


25 2. 
5 H. 7. 5:4. 
21 H. 7. 28. a. 
H. F. C. 97. 
K 10H. 7. 17. b 


m 2 Inſt. 173. 
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Sekt. 8. As to the firſt Particular, viz. What are ſufficient Cauſes of g 
picion, I ſhall take Notice of ſome of the Principal of them, which are . 
nerally agreed to juſtify the Arreſt of an innocent Perſon for Felony 48 

Se. 9. I. The common Fame of the Country, But it“ ſeems Tu 
it ought to appear upon Evidence, in an Action brought for ſuch an n g 


b. that ſuch Fame had ſome probable Ground. 


See. 10. II. The © living a vagrant, idle and diſorderly Life, Without 


| having any viſible Means to ſupport it. 


Sef. 11. III. The being in! Company with one known to be an Off 
der, at the Time of the Offence ; or © generally at other Times kerpin 
Company with Perſons of ſcandalous Reputations, 0 

Seck. 12. IV. The being found in ſuch Circumſtances as induce a fg, 
Preſumption of Guilt ; as * coming out of a Houſe wherein Murder has hy, 
committed, with a bloody Knife in one's Hand; or being found in « p,; 


e ſefſion of any Part of Goods ſtolen, without being able to give a probe 


Account of coming honeſtly by them. | 

Sect. 13. V. The Behaving one's ſelf in ſuch Manner as betrays a Ch. 
ſciouſneſs of Guilt; as Where a Man being charged with a Treaſon 9. 
Felony, ſays nothing to it, but ſeems tacitly by his Silence to own him? 
guilty ; or where a Man accuſed of any ſuch Crime, upon hearing thy 
Warrant is taken out againſt him, doth abſcond. 

Sed. 14. VI. The being © purſued by an Hue and Cry. 

See. 15. As to the ſecond Particular, viz. By whom the Perſon muſt 
be ſuſpected, upon ſuch an Arreſt for Suſpicion; it ſeems to be * igel, 
That the Law hath ſo tender a Regard to the Liberty and Reputation ef 
every Perſon, That no Cauſes of Suſpicion whatſoever, let the Number and 
Probability of them be ever fo great, will juſtify the Arreſt of an innocer 
Man, by one who is not himſelf induced by them to ſuſpect him to u 
guilty, whether he make ſuch Arreſt of his own Head, or in Obedience ty 
the Commands of a private Perſon, or even of a | Conſtable. 

Sect. 16. As to the third Particular, dig. Whether any ſuch Cauſe df 
Suſpicion will juſtify an Arreſt where no Treaſon or Felony at all hi 
been committed, or dangerous Wound given: It is holden in ſome * Bock 
That none of the above mentioned Cauſes will in any Cafe juſtify the Ar 
reſting a Man for the Suſpicion of a Crime, where in Truth no ſuch Cr: 


- hath been committed either by him or any other Perſon whatſoever, Bit | 
how ſocver this Rule may in general be true, it ſeems very hardly miintun- 
able in the Cate of an Arreſt of an innocent Perſon upon a Hue and Ciy 


levied againſt him, in ſuch a Place where his Character is unknown, ad 
with ſuch other Circumſtances, that the People of the County have 10 
Reaſon to preſume it groundleſs; for in ſuch Caſes, it would be a git 


Inconventence to diſcourage Perſons from following a Hue and Cry, with that | 


Vigour and Diligence, which the Law expects, and the Publick Good K- 
quircs, by making them liable to an Action if it ſhould in the Event pot 


b. to have been levied without ſufficient Cauſe, which they cannot take T 
to examine without delaying their Purſuit : And fince the Perſon jnjur 
b. by ſuch an ill-grounded Hue and Cry, has a good Action againit 1 


that raiſed it, there ſeems to be no Neceſſity, that he ſhould alſo hae! 


Remedy againſt another. And this Opinion ſeems to be the more plat 


ble, for that among the » Books e cited to maintain the contrary, * Ul 


which alone doth directly affirm it, ſeems to go upon an Argument . 


nifeſtly inconcluſive; for it ſays, That an Huc and Cry is not a ſufficient 
Authority to arreſt a Man unleſs a Felony be done, becauſe the Words g 


the 


I 3 2 
52. 29 E. 3.39. 2 Rol. Abr. 559. D. 29 E. 3. 39. 11 E. 4. 4b. 2 H. . 5. 2 Iaſt. 173. 75 H. 7.5 
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Chap. 12: Of Arreſts by private Perſons, 
the Statute of Weſtminſter 1. cap. 9. are, That all Men ſhall be ready up⸗ 


\ Hue and Cry to arreſt Felons; but where no Felony is done, there 
x4 be no Felon, Sc. to which it may be replied, That this Argument, 


Hue and Cry, which ſeems to be manifeſtly falſe ; for it is agreed by all 
| the Books, That if a Felony be actually committed, an innocent Perſon on 


ell. 17. And if it be granted lawful to arreſt a Man on an Hue and 
where no Felony hath been committed; from the like Grounds it 
| ms alſo to follow, That it is lawful to arreſt a Man on the Warrant 
| of a Juſtice of Peace, where no Felony hath been committed; but this 
pont ſhall be more fully conſidered in the next Chapter. | 
| 6, 18. As to the fourth Particular, viz, In what Manner an Arreſt 
| © ſuch Suſpicion is to be juſtified in Pleading; it ſeems to be certain, 
| That whoever would juſtify the Arreſt of an innocent Perſon, by Reaſon 
| of any fuch Suſpicion, muſt not only ſhew that he ſuſpected the Party 
: himfelf, but muſt alſo ſet forth the * Cauſe which induced him to have 
| {ich a Suſpicion, that it may appear to the Court to have been a ſuffi- 
cient Ground for his Proceeding ; Alſo it ſeems © certain, That regularly 
| he ought expreſly to ſhew, that the very ſame Crime for which he made 
de Arreſt, was actually committed. But if a Man have ſeveral Cauſes 
of ſuch Suſpicion, he is not bound to inſiſt upon ſome one of them on- 
h but may alledge them all; for that the Replication De ſon tort De- 
neſie, anſwers the whole. As © where a Man arreſts another, who is ac- 
| twlly guilty of the Crime for which he is arreſted, it ſeems, That he needs 
| not in juſtifying it, ſet forth any ſpecial Cauſe of his Suſpicion, but ma 


„// ðᷣ K 


fix in general, that the Party feloniouſly did ſuch a Fact, for which he 
E arreſted him, &'c. | 


| Sf, 19. As to the arreſting of Offenders by private Perſons of their 
| own Authority, permitted by Law for the Prevention of Treaſon or Fe- 
F lony only intended to be done; it * ſeems, that any one may lawfully 
| lay hold on another, whom he ſhall ſee upon the Point of committin 

2 Treaſon or Felony, or doing any Act which would manifeſtly endanger 
| the Life of another, and may detain him ſo long till it may reaſonably 
| be preſumed, that he hath changed his Purpoſe; and upon this Ground it 
(emeth to be the better Opinion, That not only a Conſtable, but any pri- 
te Perſon, who ſhall ſee another expoſe an Infant in the Street, and refuſe to 


| tike it away, may lawfully apprehend and detain him, till he ſhall conſent 
to take Care of it. | 


dun Authority, permitted by Law, for inferior Offences ; it > ſeems clear, 


a Cheat, going about the Country with falſe Dice, and bein 
| ar y 


delt. 20. As to the Arreſt of Offenders by private Perſons of their 


| That regularly no private Perſon can of his own Authority arreſt another 
for a bare Breach of the Peace after it is over; for if an Officer cannot ju- 
ſity ſuch an Arreſt, without a Warrant from a Magiſtrate, ſurely d for- 
a private Perſon cannot: Yet it is holden by | fome, that any pri- ops. 208. 
Pate Perſon may lawfully arreſt a ſuſpicious Night-walker, [18] and detain 
um till he make it appear, that he is a Perſon of good Reputation. Alſo. it 5 H. 7. 5. a. 
hath been ! adjudged, That any one may lawfully apprehend a common 
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| ic it prove any Thing, proves that none but Felons can be arreſted on a 
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ly caught playing with them, in order to have him before a Ju- 
dee of Peace; for the publick Good requires the utmoſt Diſcouragement 
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78 Of Arreſts by private Perſons. Book 17 
of all fuch Perſons, and the Reſtraining of private Perſons from arreſtin 
them without a Warrant from a Magiſtrate, would often give them an 0. 

portunity of eſcaping: And from the Reaſon of this Cale it ſeems to fol. 

low, That the Arreſt of any other Offenders by private Perlons, fox Offence 

in like Manner ſcandalous and prejudicial to the Publick, may be juſtified 

Cromp. 147. Seck. 21. As to Arreſts of ſuch Offenders by private Perſons, 58 
14 H. 8. 16.2. Warrant fiom a Juſtice of Peace permitted by Law, there is no Doubt bu 
| that where the Law authorizes Juſtices of Peace to direct their Warrantz 0 
ſuch Perſons, it doth implicitely authorize the Execution of them by they 


As to the third general Point of this Chapter, vis. In what Caſes th 
Arreſts of Offenders by private Perſons are rewarded by Law, I ſhall one 
a ſhort Account of the Statutes concerning this Matter, in Relation, 


1. To Robbers in Highways. 

2. To Caunterfeiters and Clippers of the Coin. 

3. To Shoplifters and other Offenders of like Nature. 
4. To Burglars and felonious Breakers of Houſes. 


Sect. 22. And firſt as to Robbers in Highways it is enacted by 4 & 57 
M. 8. That whoever ſhall apprehend and take one or more Thief or Ruler i 
any Highway or Road in England or Wales, and proſecute him or then ti! }, 
or they be convicted of any Robbery, committed in or upon any Highway, Py; 
ſage, Field or open Place, ſhall receive from the Sheriff of the County «ler; 
ſuch. Robbery and Conviction ſhall be, without paying any Fee for the ſan, 
for wy ſuch Offender ſo convicted 40 l. within one Month after ſuch Conc. 
tion and Demand thereof made, by tendring a Certificate to the ſald Sheriff u. 

dier the Hand or Hands of the Fudge or Fuftices before whom juch Felim or E. 
lons ſhall be convicted; and in Caſe any Diſpute ſhall ariſe, between the Pei 
fo apprebending any the ſaid Thieves aud Robbers touching their Right to tle ſil 
Reward, That then the ſaid Fudge or Juſtices ſo reſpectiwely 2 J 9ing frallh 
their ſaid Certificate direct and appoint the ſaid Reward to be paid in ſuch Share 
and Proportions as to them ſhall ſeem juſt and reaſonable. Aud if any fich Sk 
riff ſhall die or be removed before the Expiration of one Month after ſuch Cn- 
vickion and Demand made, That then the next Sheriff ſhall pay the ſame «tl 
in one Month after Demand and Certificate brought as aforeſaid: And tl cl. 
riff making Default in paying the ſaid Sum, ſhall Jorjert double as mic. 

Sect. 23. And it is farther enacted, That if auy Perſon ſhall be bild by 
any ſuch Robber in endeavouring to apprebend, or making Purſuit after li. 
the Executors or neg: ah a. &c. of ſuch Perſon, ſhall receive 40 l. jrii 
the Sheriff, &c. upon Certificate delivered under the Hands and Seal: G ti 
Judge or Juſtices of Aſſize for the County where the Fact was done, wv lt 
to next Fuſtices of the Peace, of ſuch Perſon being ſo killed, hich (e. 

't tificate the ſaid Judge or Fuſtices, upon ſufficient Proof before them nut, 
| are immediately required to give without Fee or Reward. 
0 Sect. 24. And it is farther enacted, That every Perſon who ſhall ſo tit 
_- apprehend, proſecute, or convith ſuch Robber as aforeſaid, ſhall have « 
vj farther Reward, the Horſe, Furniture and Arms, Money and other Cad 
of ſuch Robber, that ſhall be taken with him; any their Majeſties Right © Tit, 
Bodies Politick or Corporate, or the Right or Title thereunto of the Lord i #) 
Manor or Franchiſe, or of him or them lending or letting the ſame to Hir“ 
any ſuch Robber notwithſtanding : Provided that this ſhall not be extended i 
take away the Right of any Perſon to ſuch Horſes, Furniture and Arms, Mi 
ney or other Goods, from whom the ſame were before feloniouſly _— 7 
| I TEEN cel. 25. 
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Chap. t3- Of Arreſts by publick Officers. 
erf. 25: Secondly as to Counterfeiters and Clippers of the Coin, it is 
egacted by 6&7 G „3. 17. That hoever ſhall apprehend any Perſon who 
Il counterfeit any of the current Corn of this Realm, or for Lucre clip, awaſh, 
. or btherwije drmmifh the fame, or ſhall cauſe to be brought into the 
Kinedom any clipt, falje, or counterfeit Coin, and projecute ſuch Perſon th 
Croition, ſhall have from the Sheriff of the County where ſuch Convickion 
| fl be, forty Pounds upon the Fudge's Certificate, &c. | 
gell. 26. Thirdly, As to Shoplifters, Cc. it is enacted by 10 & 11 V. z. 
23. That ol for ver Full take and proſecute to Convittion, any Perſon who h. 
Niabe or Day ſhall in uny Shop, Warehouſe, Coach-houſe or Stable, privately 
4 felonionſly ſteal any Goods, Wares, or Merchandizes, of the Value of 5s. 
(haugh fich Shop, Be. were not broken, and though n9 Perſon were in ſuch 
4p, dec.) or fell aff, hire, or command any Perſon to commit ſuch Of- 
ſence, frall have a Certificate thereof Gratis from the Fudge or Fuſtices, ex- 
ang ! be Pariſh or Place where ſuch Felony was committed; and if any 
Piſpate foall happen about the Right to fuch Certificate, the Judge or Ju- 


click among the Perſons therein concerned, as to the ſaid Fade, &e. ſhall 
| ſom renſondble, which Certificate (before any Benefit has been made of it) 
u be once aſſigned vver, and no more, und the original Proprietor or Aſfionee 


in the Pariſh or Ward wherein the | 
| tifcate oli be enrolled by the Clerk of the Peace of the County, for the Fee 
of te Shrifing : And in Caje any Perſbn happen to be ain by any fuch Fo- 
hs by endeavonring to apprebend them, his vxecttors, &c. ſhall have the li ke 
| Rewer d, &c. | | | 
deck. 27. Fourthly, As to Burglars and felonious Breakers of Houſes, it 


| Burglary, or the fefontous breaking and entring any Houſe in the Day-t1me, 
| and proſecute them to Conviction, fhall recei ue above the Reward given by the 

obvvementioned Statute of 10 & 11 W. 3. the Sum of 40 1. within one Month 
| uſter ſuch Conviction; concerning which the fame Rules in Effect are pre- 
bertel, as are provided by the abovementioned Statute of 4 & 6 . & M. 


end Highwayman. [19] [20] 
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1 / Arreſts by publick Officers. 

ale RRESTS of Offenders by publick Officers, are either by Vittite bf 
Proceſs from ſome Court of Record, or without ſuch Proceſs. 

a, Arreſts of this Kind by Vittue of ſuch Procefs, ſhall be eonſidered here- 

ter in their proper Place. 

1 £3 ie ee | 2 

ith, Arreſts by publick Officers without ſuch Proceſs; are either 

Fa 

re i 1. By Watchmen. 

of ' 2. By Conſtables. 

Hite 


By Bailiffs of Towns, ot 
. By Juſtices of Peace, 


fn 9 


Seck. 1. 


fir ſhall direct and appoint the faid Certificate into ſo many Shares, g be 


ſul by Virtue thereof, be diſcharged 1 all Pariſh and Ward Offices, aw7th 
elony was committed ; and the ſaid Cer- 


15 enacted by 5 Anna, 31. That every Perjon 40 ſhall tobe any bas guiley of 


| 8. concerning the Rewatd of 407. to be pald to thoſe who ſhall appre- 
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Cromp. 147. 
| 14H. 8. 16.4. 


a ſhort Account of the Statutes concerning this Matter, in Relation, 


der the Hand or Hands of the Fudge or Fuſtices before whom juch Fel «| 


the Executors or ce af . &c. of ſuch Perſon, ſhall receive 4ol. | 


 tificate the ſaid Fudge or Fuſtices, upon ſufficient Proof before them mi 


are immediately required to give without Fee or Reward. 
of ſuch Robber, that ſhall be taken with him; any their Majefties Right if 


take away the Right of any Perſon to ſuch Horſes, Furniture and Arm, 


of all fuch Perſons, and the Reſtraining of private Perſons from arg; 
them without a Warrant from a Magiſtrate, would often give them aq ( 
portunity of eſcaping: And from the Reaſon of this Cale it ſeems to 90 
low, That the Arreſt of any other Offenders by private Perſons, for Offen 
in like Manner ſcandalous and preudicial to the Publick, may be juſſfel 
Seck. 21. As to Arreſts of ſuch Offenders by private Perſons, huy;,, M 
Warrant fiom a Juſtice of Peace permitted by Law, there is no Doyly bs 
that where the Law authorizes Juſtices of Peace to direct their Warray, il 
ſuch Perſons, it doth implicitely authorize the Execution of them by 4 


As to the third general Point of this Chapter, viz. In what Ci 
Arreſts of Offenders by private Perſons are rewarded by Law, I ſh 80 


1. To Robbers in Highways. 

2. To Counterfeiters and Clippers of the Coin. 

3. To Shoplitters and other Offenders of like Nature. 
4. To Burglars and felonious Breakers of Houſes. 


See. 22. And firſt as to Robbers in Highways it is enacted by 465 
& M.8. That whoever ſhall apprehend and take one or more Thief or Pill 
any Highway or Road in England or Wales, and proſecute him or tl ti 
or they be convicted of any Robbery, committed in or upon any Highua, bt 
ſage, Field or open Place, ſhall receive from the Sheriff of the County dl 
ſuch Robbery and Convittion ſhall be, without paying any Fee for th n 
for every ſuch Offender ſo convicted 40 l. within one Month after fuch (im 
tion and Demand thereof made, by tendring a Certificate to the ſaid Sherif 


lons ſhall be convicted; and in Caſe any Diſpute fhall ariſe, between the Pu 
fo apprebending any the ſaid Thieves aud Robbers touching their Right ta tk 
Reward, That then the jaid Fudge or Juſtices fo reſpectively certifying, ſrl 
their ſaid Certificate direct and appoint the ſaid Reward to be paid in ſuch Sd 
and Proportions as to them ſhall ſeem juſt and reaſonable. And if any fic 
riff ſhall die or be removed before the Expiration of one Month after ſich 
vickion and Demand made, That then the next Sheriff ſhall pay the ſame: 
in one Month after Demand and Certificate brought as aforeſaid: Aud tt 
riff making Default in paying the ſaid Sum, ſhall forfeit double as mu 

Sef. 23. And it is farther enacted, That if auy Perſon ſhall be hilt 
any ſuch Robber in endeavouring to apprehend, or making Purſuit aft! 


the Sheriff, &c. upon Certificate delivered under the Hands and Seal: 
Judge or Juſtices of Aſſize for the County where the Fact was da, ly 
to next Fuſtices of the Peace, of ſuch Perſon being ſo killed, wii 


Se. 24. And it is farther enacted, That every Perſon who ſhall jo" 
apprehend, proſecute, or convit# ſuch Robber as aforeſaid, ſhall have 
farther Reward, the Horſe, Furniture and Arms, Money and othir 6 


Bodies Politick or Corporate, or the Right or Title thereunto 70 the Lord 
Manor or Franchiſe, or of him or them lending or letting the ſame te Hl 
any ſuch Robber notwithſtanding : Provided that this ſhall not be erte 


' 


ney or other Goods, from whom the ſame were before feloni ouſly tak * F 
. * 


un d, &C. | | 

fach. 27. Fourthly, As to Burglars and felonious Breakers of Houſes, it 
ited by 5 Anz, 31. That every Priſon who ſhall take any tne wiiitty bf 
Irglory, or the felontons breaking and entring any Houſe in the Day-time, 
of proſecute them to Conviction, fhall receive above the Reward given by the 


fir ſuch Cynviction; concerning which the ſame Rules in Effect are pte- 


.tncerning the Reward of 407. to be pald to thoſe who (hall appre= 
nd Highwayman. [19] [20] | 


Of Arreſts by publick Officers. 


ERES Ts of Offenders by publick Officers, are either by Vittue bf 

Proceſs from ſome Court of Record, or without ſuch Proceſs. 
arreſt; of this Kind by Vittue of ſuch Proceſs, ſhall be eonſidered here- 
r in their proper Place. | 


Arreſts by publick Officers without ſuch Proceſs, are either 


By Watchmen. 

By Coniſtables. 

By Bailiffs of Towns, or 
. By Juſtices of Peace, 


W — 


fo 22 


Moment ioned Statute of 10 & 11 W. 3. the Sum of 40 l. within one Month 


tel, as are provided by the abovernentioned Statute of 4 & 5 V. & H. 
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Co. El. 204. 


b Vide Co. 
Lit. 70. a. 


© Cro.El. 204. 


2 H. H. P. C. 
96. 


Poph. 208. 
Latch 173. 


fault after the Tenor of the ſaid Statute. 


Wincheſter to keep Watch in it; but it ſeems to be agreed, That ee] 


ſhall be arreſted until Morning, And if no Suſpicion be found, le ſl 


ſuch Strangers none ſhall be puniſhed. 


Of Arreſts by publick Officers. Book 1 
Seck. 1. But before I conſider the Nature of each of theſe in m. 
cular, I ſhall take it for granted, That where-ever any ſuch Arreſt may 
juſtified by a private Perſon, in every ſuch Caſe 4 fortiori it may he me 
fied by any ſuch Officer, As to Arreſts by Watchmen, I ſhal[-6:g 5 
miſe in what Manner Watch is to be kept in every Town, and then l 
ſhew the Power of the Watchmen. e 1 
Sec. 2. And firſt as to the keeping Watch in every Town, it ;; 
acted by the Statute of Wincheſter, Ch. 4. That from thenceforth all J. 
be kept as it had been uſed in Times paſſed, That is to wit, from the Do, 
Aſcenſion unto the Day of St. Michael, in every City fix Men ſhall hee 
every Gate, in every Borough twelve Men, in every Town fix or fur, | 
cording to the Number of Inhabitants of the Town, and ſhall watch the Tom 
continually all Night, from the Sun-ſetting to the Sun-rifing. | 
Seck. 3, And it is farther enacted by 5 H. 4. 3. That the Watch 
made upon the Sea-Coaſts through the Realm, ſhall be made by the Nunjy 
the People in the Places, and in Manner and Form, as they were wont y 
made in Times paſt, and that in the ſame Caſe the Statute of Wincheſte 
obſerved and kept; and that in the Commiſſions of the Peace this Arti, 
put in, That the Fuſtices of Peace have Power thereof to make Ing 
their Seſſions from Time to Time, and to puniſh them_which be found in] 


Sef. 4. It hath been reſolved, That a Stranger who is not 1 | 
bitant of a Town, cannot be compelled by Virtue of the faid Stat 


habitant is bound to keep it in his Turn, or to * find another ſufficient 
ſon to keep it for him; from whence it follows, That he is indidable| 
a Refuſal : But it is © not agreed, That he may be committed by the C 
ſtable till he conſent to do his Duty. RY RR 
Sect. 5. As to the Power of Watchmen, it is farther enacted by thel 
Statute of Wincheſter, Ch. 4. That if any Stranger do paſs by the Watth 


quit; and if they find Cauſe of Suſpicion, they ſhall forthwith deliver bn 
the Sheriff, and the Sheriff may receive him without Damage, and full 
him ſafely until he be acquitted in due Manner. And if they will not oy 
Arreſt, they fhall levy Hue and Cry upon them, and ſuch as keep the 1 
ſhall follow with Hue and Cry with all the Town and the Towns near, a 
Hue and Cry ſhall be made from Town to Town, until that they bel 
and delivered to the Sheriff as before is ſaid: And for the Arreſinat 


ect. 6. It is holden, That this Statute was made in Affirmance d 
Common Law, and that every private Perſon may by the Common 
arreſt any ſuſpicious Night-walker, and detain him till he give a 900d 
count of himfelf, as hath been more fully ſhewn in the precedent 
ter, Section 20. ET Ki | 


Secondly, As to ſuch Arreſts by Conſtables, I ſhall endeavour to ſhe 


1, How far they may be juſtified by their own Authority. 
2, How far by Virtue of a Warrant from a Juſtice of Peace. 


Sef. 7. And firſt, as to the Juſtifying of ſuch Arreſts by the Com 
own Authority; it ſeems difficult to find any Caſe, wherein a Cl 
is impowered to arreſt a Man for a Felony committed or attempt 
which a private Perſon might not as well be juſtified in doing it: Þy 

2 . 


Chap- 13- Of Arreſts by publick Officers. 81 

def Difference between the Power and Duty of a Conſtable and a pri- 

ate Perſon, in Reſpect of ſuch Arreſts, ſeems to be this, That the * former * 3 Inſt. 58. 
the greater Authority to demand the Afliſtance of others, and is liable Nie cor. 

\ the ſeverer Fine for any Neglect of this Kind, and has no ſure Way to 15E.4.5.ab. 

(charge himſelf of the Arreſt of any Perſon apprehended by him for Fe- 3 H. 7. 1. 

ny, » without bringing him before a Juſtice of Peace in order to be ex- 5 2 F. 22. 

"ed, as ſhall be more fully ſhewn in the 16th Chapter; whereas a pri- 112. 

"te Perſon having made ſuch an Arreſt, needs only to deliver his Priſoner 1 f Fe. 

v the Hands of the Conſtable, _ * | 7 4 * 28 
ga. 8. But it is ſaid, That a Conſtable hath Authority not only to 

& thoſe whom he ſhall ſee actually engaged in an Affray, but alſo 

0 detain them till they find Sureties of the Peace, as hath been more fal- 

| ſhewn in the © firſt Book; whereas a private Perſon ſeems to have Ch. 63. 

other Power in a bare Affray, not attended with the Danger of Life, ec. 14, 17. 

; only to ſtay the © Affrayers till the Heat be over, and then deliver . x. ch. 63. 

em to the Conſtable, and alſo to ſtop thoſe whom he ſhall ſee coming 2 hor 

> join either Party: But it is difficult to find any Inſtance wherein a 

nſable hath any greater Power than a private Perſon over a Breach 

de Peace out Of his View; and it ſeems clear, That he cannot juſti- 

1 1 for any ſuch Offence, without a Warrant from a Juſtice of 

ace, Oc. | | | | | 

i. 9. As to the Juſtifying ſuch Arreſts by Conſtables, by Virtue of 

Warrant from a Juſtice of Peace, it ſeems *© clear, That ſuch an Arreſt * Dy. 244- 

nfully made by a Conſtable without a Warrant, cannot be made — * ST 

d by a Warrant taken out afterwards; alſo it hath been * holden, 3 

u if a Conſtable, after he hath arreſted the Party by Force of any . 
Warrant, ſuffer him to go at large, upon his Promiſe to come again * j. 

ich a Time and find Sureties, he cannot afterwards arreſt him by fol. 338. 


al argued, That the Conſtable may lawfully detain him, and bring 13 F. 4.9.4. 
| bxlore the Juſtice in Purſuance of the Warrant; for if a Perſon 
ay Virtue of a civil Proceſs, and voluntarily ſuffered by the Sheriff 


| ax, may afterwards upon his Return to the Priſon be kept by the 
b eff hy Virtue of the ſame Proceſs, unleſs the Plaintiff rather chuſe to 


. irantage of the Efcape againſt the Sheriff; ſurely a fortiori upon an 
ref for a Crime, in which Caſe it is to be preſumed, That the Publick 
Parequires that the Party be brought to Juſtice, it ſhall likewiſe be law- 
b detain a Perſon returning to the Officer after ſuch an Eſcape: How- 
s the Law ſeems s not to be ſettled in Relation to ſuch an Eſcape af- see i Dany. 
a Areft by Virtue of civil Proceſs ; ſo neither doth it ſeem to be clear ab, 933: 
lation to an Eſcape after an Arreſt by Force of ſuch a Warrant from fl. * 
ice of Peace. 5 Hob. 202. 
11e. But it ſeems clear, That a Conſtable cannot juſtify any Ar- C C. * 
Force of a Warrant from a Juſtice of Peace, which expreſly ap- 2 Keb. 206. 
en the Face of it, to be for an Offence whereof a Juſtice of Peace b14H.8.16. 
10 Juriſdiction, or to bring the | Party before him at a Place out of OP . 
Gunty for which he is a Juſtice. But it ſeems, That he both may Crompt. 
en to execute a general Warrant to bring a Perſon before a Juſtice “ *: 
hy anſwer fuch Matters as ſhall be objected againſt him on the, 
che King; for that the Officer ought to preſume, That the Juſtice , —— 
> Juriſchetion of the Matter, which he takes Conuſance of, unleſs 1 H. H. P. C. 
"ary appear; and it may often endanger the Eſcape of the Party to 377 Hp © 
| - , * make . lt „4 5 


One 
ON 
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gin under the Cuſtody of the Conſtable, it ſeems, that it may be Dalt ch. 117. 
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ot 1 : is accuſed of. But it ſeems to be ver Weſton 
Come 147 make known the 3 3 ad Execution of a gener Wa 
g. / able, Whether a Conſtable can juſtify . | a 
115 able, pr lons or ſtolen Goods, becauſe ſuch Warrant ſeems to h. 1 
1 H. H. P. C. to ſearch for Fe 38 of it; for that it would be extremely hard t, end 
. H. p. c. N of a common Officer to arreſt what Perſons, and n 
K. uf he thinks fit: And it a Juſtice cannot legally grant Y 
A. FC. . what Houſes | erſon, leaving it to the Party to ff 
H. . C.. want dr the Arte of a ſingle Perſon, 8 Rn BY 
1 8 1755 8 he cannot grant ſuch a general Warrant, which might ha! 
BA brad 4 ns lank Warrants. : 
e be e Ver ene its the her Opinion at tis Dy, Ta 
5 OG ET, ivate Perſon, to whom a Warrant ſha ref 
Dalt. ch. 117. Conſtable, * "hp: e. Bi arreſt a particular Perſon for Felony, Or 1 
7 2k 147, from "= Ret within his Juriſdiction, may lawtully execute 
1 a fre: Perſon mentioned in it be in Truth guilty or innocent, 
a indicted of the ſame Offence or not, and whe 
kn he 8 Se or not; for however the Juſtice þ 
fa 1 pe eg ee for granting ſuch a Warrant without ſuf 
8 _ Sari it 5 reaſonable that he alone be anſwerable for 2 = *. 
HP. C. 93, Officer who 1s not to examine 7 0 oy 0 Re : bl 6 
94. | : 2 - t at e O 5 * 
—_— and . 1 ) ich fay generally, That no one a j 
Ye Arr U on a Suſpicion of Felony, unleſs 80 ann 
* d unleſ the Felony were in Truth committed, ought tk 
any, f Arreſts made by a Perſon of his own Head, or in ( 
tended only of Arre | ther ſuch like miniſt 
f nd of a Conſtable, or othe Wd 
. made in Purſuance of the Warrant( 
Officer, and not of ſuch as are mac to hive: ben whe nd 
ſtice of Peace; for inaſmuch as it ſeems to hav guſoicon of 
Aen. Ju d Practice of late, to make out Warrants on the Su _ 
6 Mod. 179 lady: [beſlre any Indictment hath been 1185 gon _ 8 1 
ro. E. 130. 7 ü 1 FD. . 1, 
, Leon. 157 and the 8 _ 1 Ch MEA in et Manner Perſons bt 
b 5 For Bo of Peace upon Suſpicion, ſhall be examitied in TY 
N ommitted or bailed; and ſince the ancient * Op em 1 
75 Hs 16. ler of Peace cannot make out a Warrant e 5 b ee 
ve Mod. 179. indicted before, hath been contradicted by « | 
_ H. 8.16. bas 8 _ _ by ſame + Report in which this _ i 
at Fung eme 5 T hat a Juſtice of Peace cannot ee 5 ki; 1 
ment, 33. den ben in en 
*zH.5: n who has not + ud dien fr the Officer; and ſince none 
4H. 5 . 5 ta 2 Coke to maintain _ " 899 Tad 
5 H. 7. 4, 5. ſt by Force of a Warrant from a Juſtice 
1 H 4 12 vp en 3 io 5 by private Perſons of their 4 
int Th © be - Command of a Conſtable; 85 5 2 of a Per 
8 E. 4. 3. b. | herein it is reſolve t an 
E. 4. 26. b. fulleſt to the Purpoſe, wherein 1 reſe , ; 4d 
i 575 4 b. £ Command of . Joo 2 wy - der ud wh autho 
ITE. 4. 4. b. Wi be juſtifie OTCce o ; 3 
5 I EDT Lan, 5 pa 4740 for Herely, for which this Reaſon 1s 3 t 
88 38 ölen, That the Biſhop himſelf on not e * anſt 
yer 236. 5 . to ma „ | 
10 H. 7. 17. ently could not authorize another this 
14 45 A in that Caſe doth not wholly depend 6 perth by 
= ſon, but rather perhaps upon theſe, that the Biſhop's Ss 10 
rol only, and not by Writing, and that the Statute g | 


| 0 
. | | Wer of Imp" 
diction over Points not Heretical ; and that the Powe b 
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Perſons for mere Matters of Opinion ought to be ſtrictly conſtrued : Ad. 

ether, ſince the Perſon injured by an Arreſt on a Juſtice's Warrant, hath © 2 El. 1 op 
0d Action againſt the Juſtice who granted it, if he did it maliciouſly * PP 7 

"5: own Head, in Order to oppreſs or defame the Party without any 

ohable Ground of Sulpicion; and therefore there is no Neceſſity of gi- 

ne a farther Remedy againſt the Officer who obeys the Warrant: And far- 

re, fince it is in general a great Diſcouragement to Officers, to ſubject them 

Actions for endeavouring to ſerve the Publick; by paying Obedience to 

+. Precepts of thoſe whoſe Officers they are; it would certainly be very 

r=} at this Day to maintain an Action againſt them for any Arreſt of 

«Kind, unleſs the Warrant appear to be for a Matter whereof the Ju- | 

de has no Juriſdiction. It ſeems indeed to be holden in Broucher's Caſe Cro. Jac. 84, 

(r;ke's ſecond Report, That where an Officer arreſts a Man by Force of 

Warrant from a Magiſtrate, pro certis Cauſis, without ſhewing any Cauſe 

n particular, he cannot juſtify himſelf in an Action brought againſt him 

{ch Arreſt, without ſetting forth the particular Cauſe in his Plea; and 

«in this very Report it ſeems to be allowed, That ſuch a general Warrant 

000d; and if ſo, it ſeems ſtrange, That the Officer ſhould not be juſtified 

j ſting forth the Truth of his Caſe ; fince if there were no good Cauſe 

duty the Granting of the Warrant, the Magiſtrate ought to anſwer for 

not the Officer. [21] | . 

a. 12. Thirdly, As to ſuch Arreſts by Bailiffs of Towns, it is enact- 

{by the abovementioned Statute of Vinchbeſter, Ch. 4. That in great Towns 

in walled, The Gates ſhall be cloſed from the Sun ſetting until the Sun rifmg, 

w that no Man av lodge in the Suburbs, nor in any Place out of the Town, 

n nine of the Clock until Day, without his Hoſt will anſwer for him: And 

þ Bailiffs of Towns every Week, or at the leaſt every fifteenth Day, ſhall make 

mury of all Perſons being lodged in the Suburbs, or in foreign Places of the 

news; and i, they do find any that have lodged or received any Strangers or 

eius Perſons againſt the Peace, the Bailiffs ſhall do Right therein. And 

rely it cannot be doubted, but that by Force hereof ſuch Bailiffs may 

Willy arreſt and detain any ſuch Stranger, being found under proba- 
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Urcumſtances of Suſpicion, till he ſhall give a good Account of him- 
z. Fourthly as to ſuch Arreſts by Juſtices of Peace, I ſhall 
take it for granted, That where-ever an Arreſt of this Kind by _ _ 
pate Perſon, or inferior Officer acting of their own Authority, is H. P. C. gz. 
ter permitted or enjoined by the Law, in every ſuch Caſe, a fortiori, 


b Arreſt by a Juſtice of Peace in Perſon, is alſo permitted or en- 
Ed. | | 


Arreſts by the Command of Juſtices of Peace, as ſuch, are either, 


1. By Parol. 
2. By Warrant. 


Wd, 14. And firſt, As to ſuch Arreſts by Parol, it ſeems, That any 
uſtice may lawfully, by Word of Mouth, authorize any one to arreſt 


oof, who ſhall be guilty of any actual Breach of the Peace in his Pre- Palt. c. 117. 
his or hall be engaged in a Riot in his Abſence, as hath been more 1 


' ſewn in the firſt Book, Ch. 65. Sect. 16, [22]. 
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ect 33, 34 the Chapter concerning Juſtices of Peace: Alſo it ſeems clear, That wh 


6 Mod. 179. Ward Proceſs concerning it. Yet the long, conſtant, univerſal and und 
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| As to ſuch Arreſts by the Warrant of a Juſtice of Peace, I ſhall endeaoy 
to ſhew, 


1. In what Caſes a Warrant for ſuch. an Arreſt may lawfully be 
by ſuch a Juſtice. | 

2. In what Form it ought to be made. 

3. How it is to be executed, 


As to the firſt Point, I ſhall conſider, 


113008 


1. For what Offences ſuch a Warrant may be granted, 
2. Upon what Evidence. dr {oF 


Set. 15. And firſt, as to the Offences for which ſuch a Warrant wy 

be granted, there ſeems to be no Doubt, but that it may be layfyl 

granted by any Juſtice of Peace for "Treaſon, Felony or Premunir, ; 
Supra ch. 8, any other Offence againſt the Peace, as hath been more fully ſhey j 


ever a Statute gives to any one Juſtice of Peace a Juriſdiction one a 

Nx. ch. 117. Offence, or a Power to require any Perſon to do a certain Thing aj 
ay. * 139 ed by ſuch Statute, it imphedly gives a Power to every ſuch Juſt 
make out a Warrant to bring before him any Perſon accuſed of ſh ( 

tence, or compellable to do the Thing ordained by ſuch Statute; for 

cannot but be intended, that a Statute giving a Perſon Juriſdiftion o 

an Offence, doth mean alſo to give him the Power incident to all ( 

of compelling the Party to corne before him. And it would be to li 

Purpoſe to authorize a Man to require another to do a Thing, if it w 

to be underſtood that the Perſon authorized had no Power to compd 

Party to come before him. „5 
Seck. 16. But it ſeems, That anciently no one Juſtice of Peace a 

gy ch. 117. legally make out a Warrant for an Offence againſt a penal Statute, or ol 
3 Miſdemeanor, cognizable only by a Seſſions of two or more Juſtice; 
that one ſingle Juſtice of Peace hath no Juriſdiction of ſuch Offa 

and regularly thoſe only who have Juriſdiction over a Cauſe al 


trolled Practice of Juſtices of Peace ſeems to have altered the Lay i 
Particular, and to have given them an Authority in Relation to ſuch 1 
not now to be diſputed. : 
= C. 9 Sect. 17. But J do not find any good Authority, That a Juſtice a 
+ 7) w. ſtify Sending a general Warrant to ſearch all ſuſpected Houſes in gener 
ſtollen Goods, as hath been more fully ſhewn, Se#. 10. [233 
Sect. 18. Secondly, As to the Evidence on which ſuch a Wann 
to be granted, it ſeems probable, That the Practice of Juſtices of Pa 
2H.H.P.C. in Relation to this Matter alſo, is now become a Law, and that an 
8 ſtice of Peace may juſtify the Granting of a Warrant for the Arcdl 
Quzre Dalt. any Perſon upon ſtrong Grounds of Suſpicion for a Felony or other N 
8 demeanor, before any Indictment hath been found againſt him. Yet 
16. aſmuch as Juſtices of Peace claim this Power rather by ConnivanG, 
any expreſs Warrant of Law, and ſince the undue Execution of it ! 
prove ſo highly prejudicial to the Reputation as well as the Labert] 
the Party, a Juſtice of Peace cannot well be too tender in his Pro 
ings of this Kind, and ſeems to be puniſhable not only at the Suit ol 


King, but alſo of the Party grieved; if he grant any ſuch bs 
; gro 


— 
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undleſly and maliciouſly, without ſuch a probable Cauſe, as might in- N El. 5.5 

* \ candid, and impartial Man to ſuſpect the Party to be guilty. © 3 

g. 10. And fince both Coke and Hale ſeem to diſapprove of ſuch 4 Inſt. 177. 

arants granted upon Suſpicion, and the old Books ſeem generally to 805 * 0K rf 

low all Arreſts for the Suſpicion of Felony made by any other Per- ch. 12. fett. 

n whatſoever, except the very Perſon who hath the Suſpicion ; it is cer- 15. 

iy a ſafe Way of Proceeding for him, who hath the Suſpicion to make 

d. Arreſt in his proper Perſon, and to get a Warrant from a Juſtice of 

| * to the Conſtable to keep the Peace. [24] by e OO 

gc. 20. And perhaps there may be this Difference between the War- 

of a Juſtice of Peace; for ſuch Cauſes which he has not Authority 

' hear and determine as Judge without the Concurrence of others, and 

4 Warrant for an Offence, which he may fo. determine, without the 


x proceeds miniſterially than judicially, if he act corrbptly, he is liable Leon. 187. 


n Action at the Suit of the Party, as well as to an Information at the 5 
tf the King: But in the latter Caſe he is puniſhable only at the Suit Danv. Abr. 


de King, for that regularly no Man 1s liable to an Action for what he 5 


th s Judge. 


the ſecond Point, viz; In what Form ſuch a Warrant is to be 
made ; I ſhall lay down the following Rules : 


Vf, 21. I. That * it ought to be under the Hand and Seal of the 21H. H. p 
ice who makes it out. | = 
V8, 22. II. That it ought to ſet forth the Year and Day wherein ? H. H. P. C. 


s made, That in an Action brought upon an Arreſt made by Virtue Dalt. cap. 
it, it may appear to have been prior to ſuch Arreſt. 117. 


. 23. III. That it is © fafe, but perhaps not neceſſary, in the Body , Fry wa 


the Warrant to ſhew the Place where it was made; yet it ſeems ne- Dalt. cap. 
ſary to ſet forth the County in the Margin, at leaſt if it be not ſet forth 3 N 
the Body. 37x er 13 | dleencs in Dalt. 
, 24. IV. That it may be made either in the Name of the King, . Ea 

the Juſtice himſelf; as appears from the Precedents above referred to. 115, f * 
dec. 25. V. 4 That if it be for the Peace or Good Behaviour, it is ad- Lamb. 85, 86. 
hl to ſet forth the ſpecial . Cauſe upon which it is granted; but if it . 147. 
for Treaſon or Felony, or other Offence of an enormous Nature, it is « Dalt. c. 117. 
i That it is not neceſſary to ſet it forth; and it ſeems to be rather Supra ſect. 10. 
etionary, than neceſſary to ſet it forth in any Caſe, as 


FEET 


7, 26, VI. © That ſuch a Warrant may be either general, to bring * Dalt. cap. 

Party before any Juſtice of Peace of the County, or ſpecial, to bring: Hol. Re 

ln before the Juſtice only who granted it. | To” 4 
&, 27. VII. f That it may be directed to the Sheriff, Bailiff, Conſta- 8 Co. 59. b. 
er to any indifferent Perſon by Name, who is no Officer; for that: * 
Juſtice may authorize any one to be his Officer, whom he pleaſes to 117. 


ke ſuch, yet it is moſt adviſable to direct it to the Conſtable of the 0 12 . 
net wherein it is to be executed; 5 for that no other Conſtable, and 3 Ponce, 6. 
aft no private Perſon, is compellable to ſerve it. Salk. 176. 
| & Salk. 176. 
— CLAMERDATIES wt | ; 445 
0 the third Point, vig. In what Manner ſuch Warrant is to be exe- 582. 


cuted, I ſhall lay down the following Rules, 2. H. P. C. 


110. 


\7.-28. J. That a Bailiff, or a Conſtable, if they be ſworn and 
Myr known to be Officers, and act within their own Precincts, 
. need 


ncurrence of any other: That in the former Caſe, inaſmuch as he ra- Cie. Fl. 130. 
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86 


116. 


Dalt. cap. 117 
8 E. 4. 14. a 


Carth. 508. 


Salk. 176. 


* 27 AM. 35 
4 Inſt. 177. 


5 Co. 91, 92. 
Dalt. cap.78. 


2 H.H.P.C. gueſt them to give him Admittance: 
103, 116,117. 


H. P. C. 90. 
Fitz. Execu- 
tion, 25 2. 


4Dalt. cap.78 
Crom. 170.b. 


© Moor 606, 
668. 


Cro. El. 908. 
Velv. 28. 


Dalt. cap. 78 
* 2 Jones 233 


234. 


s Dalt. cap. 
22 and 78. 
„ 
93- 

1 HH. F. e 
588, 589. 
Dalt. cap. 78 


13 E. 4.9. 


- 13 E. 3. „. b. One lies under a probable Suſpicion only, and is not indicted, it OY 


Where ' Doors may 'be broken open, &c. 


Book 1 


1 75 need not ſhew their Warrant to the Party, notwithſtanding he demand " 


6 Co. (4 Sight of it; but that theſe and all other Perſons whatſoever mak; 

Co. 54 i LOR OE ns x 3 
9 Co. bg. Arreſt, ought to acquaint the Party with the Subſtance of their Warg, 
1 H. H. P. C. and th ivate Perſons to whom ſuch W ſhall be directen, 
cs. and that all private Perſons to whom ſuc arrants ſhall be directed, an 


2H. H. P. C. even Officers, if they be not ſworn and commonly known, and eyen theſe 


if they act out of their own Precincts muſt ſhe their Warrants, if demande 

Sect. 29. II. That the Sheriff having ſuch Warrant directed to hin 
may authorize others to execute it; but that every other Perſon to whey 
it is directed, muſt perſonally execute it; yet it ſeems, That any ond 
may lawfully aſſiſt him. | 

Seck. 30. III. That if a Warrant be generally directed to all Cog, 
bles, no one can execute it out of his own PrecinCt ; but if it be ding, 
to a particular Conſtable by Name, he may execute it any where wit 
in the Juriſdiction of the Juſtice. 


5 


CHAP. XIV. 


Where Doors may be broken open in Order to mat 
1 riff 


ND now I am to conſider in what Caſes it is lawhlt 
break open Doors, in Order to apprehend Offender 
and to this Purpoſe I ſhall premiſe, That the Law doth never alloy t 

ſuch * Extremities but in Caſes of Neceſſity; and therefore, That no « 

can juſtify the Breaking open ariother's Doors to make an Arreſt, ul 
he firſt ſignify to thoſe in the Houſe the Cauſe of his Coming and 


Self. x; 


Sec. 2, But where a Perſon authorized to arreſt another who is fh 
tered in a Houſe, is denied quietly to enter into it, in Order to take hut 
it ſeems generally to be agreed, That he may juſtify Breaking open 
Doors in the following Inſtance .. | 

Sect. 3. I. Upon a * Capias grounded on an Indictment for any (1 
whatſoever, or upon a © Capias from the * King's Bench or Chancer, 
compel a Man to find Sureties for the Peace or Good Behaviour, or © 
upon a Warrant from a Juſtice of Peace for fuch Purpoſe. 2 

Sed. 4. II. Upon a © Capias utlagatum, or Capias pro fine, in 
Action whatſoever. LD 

Sect. 5. III. Upon the f Warrant of a Juſtice of Peace, for the L 
ing of a Forfeiture in Execution of a Judgment or Conviction i 
grounded on any Statute which gives the Whole, or but Part of 
Forfeiture to the King, and authorizes the Juſtice of Peace to ge 
Judgment or Conviction for it. | 

Seck. 6. IV. Where a 8 forcible Entry or Detainer is either found 
> Inquiſition before Juſtices of Peace, or appears upon their View. 

Seck. 7. V. h Where one known to have committed a Treaſon 0 
lony, or to * have given another a dangerous Wound, is purſued el 
with or without a Warrant, by a Conſtable or private Perſon : But!“ 


1 

C 

J 
2 


2 


— —— 2 12 


* 


4 


up. 15. a 87 
. 3 | b Her SS | : ; | 22 
er Opinion at this Day, That no one can juſtify the. Breaking open H. P. C. 91. 
Kors in Order to apprehend him. [2 3 . | -** 
oe, 8. VI. Where an * Affray is made in an Houſe in the View or g. 
aring of a Conſtable; or where thoſe who have made an Affray in _- Cron. 
brelence fly to a Houſe, and are immediately purſued by him, and he Daft cap. 78. 
ot ſuffered to enter; in Order to ſuppreſs the Affray in the fifſt Caſe, Fitz, Bar. 110. 
n apprehend the Affrayers in either Caſe. _ 2 HOPE 394-; 
vw. 9. VII. Where-ever a * Perſon is lawfully arreſted for any Cauſe 2H. H. P. C. 
{ afterwards eſcapes, and ſhelters him in a Houle. 98 
jl "kW act | | Crom. 170. b. 
ect. 10. Al O 1t 18 enacte PT J, 3.& 4 Fac. I, Par, 35 That upon Dalt. cap. 78. 
ufa Writ, Warrant or Proceſs awarded to any Sheriff or other Of Bro. Faux |. 
„ tor the Taking of any Popiſh Recuſant, ſtanding excommunicated for Lubriſon. 
, for the Taking y Poprſh Recuſant, ſtanding excommunicated for nent, 6. 
+ Recuſancy, it ſhall he lawful, , need be, ta break open any Hoe. *6Mod. 173, 
v6, 11, But it hath been reſolved, That where Juſtices of Peace are, I 
. Virtue of a Statute, authorized to require Perſons to come before them, Salk. 79. 
cke certain Oaths preſcribed by ſuch Statute, the Officer cannot law- 
ly break open the Doors of the Perſons who ſhall be named in any 
mt made in Purſuance of ſuch Statute, in Order to be brought be- 
x the Juſtices to take ſuch Oath, becauſe ſuch Warrant is not ground- 
n a precedent Offence ; neither doth it appear, That the Party 

: g . 2 . 44 14! . 
er is or will, be guilty of any: But it ſeems clear, That if an Officer 
ter into any Houſe to ſerve any ſuch Warrant, and the Doors of the 
ak be locked upon him, being in ſuch Houſe, he or his Friends may 
i Breaking them open, in Order to regain his Liberty * that Ven Pim. $9.09 
he Execution of civil Proceſs, the Law allows of the Breaking open Ero. Jae 555. 
s in the like Circumſtances. J Ta 


CHAP. XV. 
O Bail. 


K 1. A D now I am to conſider in what Manner, and in what 

| \ Caſes Offenders are to be bailed ; as to which it is to be 
end, That where-ever a Perſon is brought before a Juſtice of Peace H. P. C. 98. 
nan Accuſation of Treaſon or Felony, he muſt be either bailed or Cons. 194; 


ted, unleſs it manifeſtly appear that no ſuch Crime was committed, 120, 121. 


hut the Cauſe for which alone the Party was ſuſpected, was totally 


+4. . 


, 


mics; in which Caſes only it is lawful to diſcharge him without 


the better Underſtanding of the Nature of Bail, I ſhall conſider the 


following Points. 


The Nature of Bail and Mainprize in general, 

What ſhall be ſaid to be ſufficient Bail. 

) The Offence of taking inſufficient Bail. 

+ The Offence of granting it where it ought to be denied, 


c. The 
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8; H. H.P. C. 
124. 
Dalt. cap. 
114. 
Lamb. 340. 
4 Inſt. 180. 
. 
3 H. 7. 3. 
1 & 2 Ph. & 
Mar. 13. 
4H. P. C. 96. 
Dalt. cap. 114. 
44 Inſt. 179, 
180. 
© Fitz. Main- 
N 12, 13. 
ro. Main- 
priſe, 89. 


Coke, Bail & 


Mainpriſe, 
Ch. 3. and the 
Books cited 
under Letters 
f. g. h 


- Cont. 4 H. 6. 


8 pl. 21. 

32 H. 6. 4. 
4s. 
"+ H. H. P.. 
325. 

2 H. H. P. C. 
35, 124, 125. 
H. P. C. 98. 
Fitz. Main- 
priſe, 12, 13. 
æ S. P. C. 64. D. 
21H. 7. 33. pl. 
26. 


pl. 3 

Supra ch. 6. 

ſect. 4. | 

bd Fitz. Main- 
priſe, 12, 13. 
Dalt.cap. 1 1 4. 
Brook Main- 


. priſe, 99. 


2H. N.. CC: 
127. 

i H. P. C. 96. 
Dalt. cap. 1 14. 
& 2 H. H. P. C. 
+ © RR 

H. . . 97. 
Dalt. cap. 114. 
See 10Co. 101. 
I Stile's Pra- 
Etical Regi- 
ſter 110. 

m Dalt. cap. 
70 & 114. 
97. 
2 Dalt. cap. 


Hs 
HF C 907. 
© Dalt. cap. 
114. 

Cromp. 194. 


2 H. H. . . 


425. 


beſides the King's Bench, as hath been more fully ſhewn Ch. 6. 9, 
| However it ſeems certain in every Bailment, That if the Party bal 


pital Crime: But the Manner of granting Taxes by Way of Subl 


5. The Offence of denying, delaying or obſtructing it, where it ourh 
do he granted. _ | | 
6. In what Caſes it is grantable. 
7. In what Form it is to be taken. 
8. What ſhall forfeit the Recognizance: 


And firſt, as to the Nature of Bail and Mainpriſe in general, I ſhall , 
| deavour to ſhew, 


1. In what Reſpects they agree. 
2. In what they differ, 


Seck. 2. As to the firſt Particular it ſeems, That the Words Bail 3 
Mainpriſe, are often uſed promiſcuouſly in our * Law-Books and * Ag 
Parliament, as ſignifying one and the ſame Thing; and it is cem 
That Bail and Mainpriſe agree in this Notion, that they fave a .. 
from Impriſonment in the common Gaol, by his Friends undertaking 
him before certain Perſons for that Purpoſe authorized, that he (hall y 
pear at a certain Day, and anſwer the Crime with which he is chang 
and be juſtified by Law. 1 

Sect. 3. As to the ſecond Particular, The chief, if not the c 
Difference between Bail and Mainpriſe ſeems to be this, That: 
Mainpernors are barely his Sureties, and cannot juſtify the Duin 
or Impriſoning of him themſelves, in Order to ſecure his Appemud 
But that a Man's Bail are looked upon as his * Gaolers of his owndv 
ling and that the s Perſon bailed is in the Eye of the Law for m 
Purpoſes, eſteemed to be as much in the Priſon of the Court by wit 
he is bailed, as if he were in the actual Cuſtody of the proper Gal 
But I do not find this Point clearly ſettled in Relation to any othet C 


h ſuſpected by his Bail as likely to deceive them, he may be detainel 
them, and enforced to appear according to the Condition of the Re 
zance, or may be brought by them before the Juſtice of Peace, by v 
he ſhall be committed, unleſs he find new Suretie. 

Seck. 4. As to the ſecond Point, viz. What ſhall be ſaid to bel 
cient Bail, it ſeems to be * agreed, That no Perſon ought in- any 
be bailed for Felony by leſs than two; and it is! ſaid to be the Pratt 
the King's Bench, not to admit any Perſon to Bail upon a Habeas 
on a Commitment for Treaſon or Felony without four Sureties: Al 
ſeems to have been anciently an eſtabliſhed Rule, That none und 
Degree of Subſidy-men, ſhould be admitted to bail any Perſon for 1 


ing been of late for many Years diſuſed, this Rule at preſent ſeem 
be of little Uſe : But the only ſure Way of proceeding in this Cal 
to take Care that every one of the Bail be of Ability ſufficient to 
the Sum in which they are bound, which ® ought never to be ll 
forty Pounds for a capital Crime, but may be as much higher as the 
ſtices in Diſcretion ſhall think fit to require, upon Conſideration % 
Ability and Quality of the Priſoner, and the Nature of the Off 
And if it ſhall ſeem doubtful, whether the Perſons who offer them 
to be Sureties, be able to anſwer ſuch Sum; it is » ſaid, That the 1 
who is to take the Bail, may examine them on their Oaths conf 
their Sufficiency : And if a Perſon who has Power te take Bail be {0 0 


4 


Of Bail. 1 89 


Chap. 15: 
: gat as to ſuffer a Priſoner to be bailed by inſufficient Perſons, it js 
10 That either he, or any other Perſon who hath Power to bail him, H. P. c. 96. 
. require the Party to find better Sureties, and to enter into a new Re-. Dalt. cap. 70; 
mY. "ce with them, and may commit him on his Refuſal, for that in- & 114. 


Gon . $9 
© cient Sareties are as no Sureties. 


| 32. 5. But Juſtices muſt take Care, That under Pretence of demand- 
nr ſufficient Surety, they do not make ſo exceſſive a Demand, as in effect 
\mounts to A Denial of Bail; for this is looked on as a great Grievance, 
ind 3s complained of as ſuch by 1 V. & M. Sefſ. 2: by which it is declared, 
ut Exceſſive Bail ought not to be required, 39 . 
5-4, 0. As to the third Point, viz. the Offence of taking inſufficient 
gil, it ſeems clear; That where-ever a Sheriff, in Purſuance of the Statute 
of WVefminfer, cap. 15. Or Juſtices of Peace in Purſuance of the ſubſe- 
nent Statutes, grounded on the ſaid Statute of Weſtminſter 1. and ſet forth 
wore at large in the following Part of this Chapter, ſhall admit any Per- 
on to bail for Felony, with inſufficient Sureties, who ſhall not afterwards 
12 according to the Condition of the Recognizance; the Juſtices of A. 
lle may, by Force of 27 Ed. 1. chap. 3. commonly called the Statute de fi- Vide Supra, 
wi levatis, impoſe ſuch Fine on ſuch Sheriff or Juſtices of Peace, as to d. 6. 2. 
id Juſtices of Aſſiſe in their Diſcretion ſhall ſeem proper. But if a Pris Dat. cap. 114. 
nr, who is bailed by inſufficient Sureties, do appear according to the Con- H. P. C. 97. 
ion of the Recognizance, it ſeems that thoſe who admitted him to bail 
je ſafe, inaſmuch as the End of the Law is anſwered; and the Appearance 
{the Priſoner as effectually procured by ſuch Sureties, as if they had been 
wer ſo ſufficient. | 6577 > 
,7. As to the fourth Point, v2; The Offence of granting Bail 
rhere it ought to be denied: There is no Doubt but that the Bailing of s. P. C. 34. F. 
Peron who is not bailable by Law, is puniſhable either at Common 77. A. | 
w, as a negligent Eſcape, as ſhall be more fully ſhewn in the Chapter 5 


3.39. 


6 8 2. 
eeming Eſcapes, or as an Offence againſt the ſeveral Statutes concern- Fitz.Eſcape, 4. 
no Bail we 2110 3 Fry . Coron. 246. 
ö 1 5 K. . . 9 


be. 8. And firſt it is enacted by the Statute of Weſtminſter 1. 1 5. That 113. 
tte Heri, or any other, let any go at large by Surety, that is not reple- 1 H. H. P. C. 
ile, F he be Shersff, br Conſtable, or any other Bailiff of Fee, which 590, 597 
ut beping of Priſons, and be thereof attainted, he ſhall loſe his Fee and 

f for ever. And if the Under-Sheriff, Conſtable, or Bailiſ of ſuch as 

we Fee for keeping of Priſons, . do it coritrary to the Will of his Lord, or 

ler Bazliff being not of Fee, they ſhall have three Years Impriſonment, 

u make Fine at the King's Pleaſure. EDT 205 

Ki, 9. Alſo it is enacted by 27 Ed. 1. commonly called the Statute de 

ous levatis, cap. 3. That the Fuſtices aſſigned to take Aſſiſes, &c. when they Vide ſupra, 
ler the Goods, &c. ſhall inquire if Sheriffs, or any other, have let out by _ : 4 in. 
wevin Priſons not repleviſable, or have offended in any Thing contrary to &. 
erm of the ſaid Statute of | Weſtminſter 1. and whom they ſhall find 

ity they ſhall chaſten and ' puniſh in all Things, according to the Form of 
bad Statur. a EA bones abr: 

«7. 10. And it is farther. enacted by 4 Ed. 3. 2. That at the Time of the 
ment of Keepers. of the Peace, Mention ſhall be made; Mat ſuch as ſhall 
nieted, or taken by them, ſhall not be let to Mainpriſe\by the Sheriffs, nor 

we other Minifters, if they be not mainpernable by Law; nor that none who 
 n4iGed ſhall be delivered but by the Common Law. And that the Fuſtices Vide ſupra 
ned to deliver the Gaols, ſhall have Power to inquire uf. Sheriffs, Gaolers, Op 7 75 
Wibers, in whoſe Ward ſuch Perſons indicted ſhall be, if they make Deli- 


a verance, 


7 LI 4 and puniſhable thereby as an Offence againſt the Liberty of the diet 


Mainpriſe, 39. unleſs the Party himſelf ſhall offer his Sureties. 


verance, or let to Mainpriſe, any ſo indicted, which be not mainpernahj,. 4 
to puniſh the ſaid Sheriffs, Gaolers, and others, if they do any Thing Fr 
the ſaid AF. 3 

Sec. 11. And it is enacted by 1 & 2 Ph. & Mar. 13. That 10 Yui 
or Juſtices of Peace, ſhall let to Bail or Mainpriſe any Perſon or Per * 
which for any Offence or Offences, by them, or any of them committed, j, j, 
clared not to be repleviſed or bailed, or be forbidden to be repleviſed or baily 
by the abovementioned Statute of Weſtminſter the firſt, cap. r 5. And that " 
Juſtices of Gaol-Delivery of the Place where ſuch Fuſtices of the Peace ſal 
be guilty of ſuch Offence, upon due Proof thereof, by Examination before thy 
hall for every ſuch Offence ſet ſuch Fine on every ſuch Fuſtice, as th an 
Fuftices of Gaol-Delivery ſhall think meet, &c. ES. 

Sect. 12. It hath been reſolved, That it is no Excuſe for Juſtice d 
Peace admitting a Perſon to Bail, who was in Truth committed ſ%6 
Cauſe not bailable by Law, that they did not know that he was conny 
ted for ſuch Cauſe; and that no other Cauſe of his Commitment was n. 
tioned in his Mittimus but the Suſpicion of Felony ; for that they ought 
at their Peril, to have informed themſelves of the Cauſe for which 
Party was committed, that they might be ſatisfied that he was bailable þ 
Law. . 0 e 
Sect. 13. As to the fifth Point, vis. The Offence of denying, din 
ing, or obſtructing Bail, where it ought to be granted; this feems the 
Vide 14 H. Miſdemeanor, not only by the Statute, but alſo by the Common lay 


Poph. | 96. 
Dalt. cap. 114. 


Dalt. cap. 114. not only by Action at the Suit of the Party wrongfully impriſoned, but il 
by Indictment at the Suit of the King. EE. 

H.P.C.g7. Seck. 14. But it ſeems clear, That he who has Power to bail another 

Dalt. cap. 114. not bound to demand of him to find Sureties, and to forbear commit 


510. Pact, v. him till he ſhall refuſe to find them; but may well juſtify his Commitne 


Sect. 15. The principal Statutes relating to this Offence, are the dd 
mentioned Statute of Weftminfter, 1. 15. and the Statute de finibus, cap 
and 31 Car, 2. cap. 2. commonly called the Habeas Corpus Act: By thei 
whercof it is enacted, That if any with-hold Priſoners repleviſable, « 
that they have offered fufficient Surety, be ſhall pay a grievous America 
to the King. And if be take any Reward for the Deliverance of fuch, tt | 
pay dauble to the Priſoner, and alſo ſhall be in the great Mercy of the King. | 
by the latter of the faid Statutes it is enacted, That Fuftices of Afi jt 
quire if Sheriffs, or any other, have offended in any Thing contrary i 
ſaid Statute of Weſtminſter, and whom they fhall find Guilty they ſtallf 
nifh in all Things according to the Form of the ſaid Statute. 
Se. 16. Allo it is recited by the above mentioned Statute of 31 or. 
That great Delays had been uſed by Sheriffs, Gaolers, and other Officers, u 
Cuſtody the King's Subjects had. been committed for criminal, or ſuppoſed 1 
nal Matters; in making Return of Writs of Habeas Corpus, by fand 
an Alias and Pluries, and ſometimes more, and by other Shifts to avoid ther)! 
ing Obedience to ſuch Writs, contrary to their Duty, and the known Laus o 
Land, whereby many Subjects had been long detained in Priſon, in ſuch lui 
by Law they were bailable, &c. And thereupon it is enacted, That wir 
any Perſon ſhall bring any Habeas Corpus directed unto any Perſon what 
for any Perſon in his Cuftady, and the ſaid Writ ſhall be ſerved upon the fas 
Acer, or left at the Gaol or Priſon with any of the Under-Officers, Under-M4 
ers, or Deputy of the ſaid Officers or Keepers, that the ſaid Officer or Officer n 
er their Under-Officers, Under- Keepers, or Deputies, ſhall, within thre | 
5 


h Service thereof, (unleſs the Commitment were for Treaſon or Felony 
4 h and ſpecially expreſſed in the Warrant of Commitment) upon Payment 
- "ley of the Charges of bringing the ſaid Priſoner, to be aſcertained by 

ige or Court that awarded the ſame, and endorſed on the faid Writ, 
erding 12 d. per Mile, and on Security given by his own Bond, to pay 
Curges of carrying back the Priſoner, if he ſhould be remanded, and that 
ul not make any Eſcape by the Way, make Return of juch Writ, and 
ar, er cauſe to be brought, the Body of the Party fo committed, or reſtruin- 
1000 or before the Lord Chancellor, or Lord Keeper, or the Judges or Ba- 
of the Court from wohich the faid Writ fhall iſſue, or ſuch other Perſons 
e ulom the ſaid Writ is made returnable, according to the Command there- 
and ſhall then lthewsfe certify the true Cauſes of his Detainer or Imprijon- 
" unleſs the Commitment be in a Place beyond twenty Miles Diſtance, &c. 
i beyond the Diſtance of twenty, and not above one hundred Miles, then 
"in the Space of ten Days, and if beyond the Diſtance of one hundred Miles, 
within the Space of twenty Days. 


. 17. And it is further enacted, Par, 3. That all ſuch Writs ſhall be 
od in this Manner, Per Statutum triceſimo primo Caroli Secundi Regis; 
j ful be figned by the Perſon that awards the ſame. And if any Perſon ſhall 
ſand committed or detained as aforeſaid, for any Crime, unleſs for Trea- 
y Felony ; plat nly expreſſed in the Warrant of Commitment, in the Vacation- 
it ſhall be lawful for ſuch Perſon ſo committed or detained (other than 
rin Cnvict, or in Execution by legal Proceſs) or any one on his Behalf, to 
lin to the Lord Chancellor, or Lord Keeper, or any Fuſtice of either Bench, 
hun of the Exchequer of the Degree of the Coif; and the ſaid Lord Chan- 
br, &c. 0 or Baron, on View of the Copy of the Warrant of the Com- 

nt, or otherwiſe on Oath that it was denied, are authorized and required, 


ted by too Witneſſes, who were preſent at the Delivery ¶ the Jame, to grant 
Hibezs Corpus under the Seal of the Court whereof he ſhall be one of the 
ke, to be directed to the Officer in whoſe Cuſtody the Party ſhall be return- 
immediate before the ſaid Lord Chancellor, &. Fuſtice or Baron; and on 
nit thereof as aforeſaid, the Officer, &c. in whoſe Cuſtody the Party is, 
umthin the Times reſpectively before limited, bring him before the ſaid Lord 
bal, Fuſtice or Baron before whom the ſaid Writ is returnable ; and in 
tf bis Abſence, before any other of theth, with the Return of ſlich Writ, 
lite true Cauſes of the Commitment and Detainer. And thereupoti, within 


ier of Baron, before whoit the Priſoner ſhall be brought us afortſaid, ſhall 
large the ſaid Priſoner from his Inpriſonmeni; taking his Rectgnizante, 
me or more Sureties, in any Sum according to their Diſerttions, having Re- 
Itn the Quality of the Priſoner and Nature of the Offence, for his Appearantee 
King's Bench the Term following, or in ſuch other Cult wherein the Of- 
lb properly cogni fable, as the Caſe ſhall require; and then ſhall eertify the ſail 
t with the Return thereof, and the Necogni ſance, tits ſuch Court; wunleſ5 it be 
*apear to the ſaid Lord Chancellor, &c. that the Party ſi comtmitted is detain- 
ma legal Proceſs, Order or Warrant, out of ſome Court that hath Furiſdiftion 
nina Matters ; or by fore Warrant figned and ſealed with the Hard and 
rf anyof the ſaid Fuſtices or Barons, or ſome Fuſtice or Fuſtices of the Peace, 


8.18. But it is provided, Par. 4. T. hat if any Perſon ſhall have wwilfully 
ded by the Space of two whole Terms after bis Inpri ſonment, to pray a 
= Corpus for his Enlargement, he ſhall not have a Habeas Corpus to be 
Wd in Vacation=time, in Purſuance of this Att, h 

| Sect, 1 9. 


wief in Writing by ſuch Perſon, or any in his Behalf, attefted and ſub- 


Dey after the Party ſhall be brought before them, the ſaid Lord Chancellor, 


ſich Matters or Offences, for the which by Law the Priſoner is not bailable. 


9¹ 


3 1 — —— * _ — — — , _ — — — — — - W — - 
8 ag - 8 — — — — — — — — — : — 
— act — RR 2-20 ; — — — = — — 2 TE : - — = — — — 2 
— 1 . — —— : — —5 — * - . 2 SI 1 A * — — — 
* q 2 7 27 — — — 2 —— — — - — = — — = x — r <<< > _- PR —_— — 
J S —— ; WA oe grrr—n . — — — — > ae OT 1 © ee FM : * 3 r 8 2 D - * * 8 
* S n 3 dr : * 2 3 OO ct 8 —ʃ —— — — — w — — 206 — 1 2 2 = — — — — 8 
— —̃ —e— = I = - : 2 . . — — 0 Fo — ; — F ˙— St cog * — © > 2 * * MR _ - 2 
a 210 2 tas p I _ 2 * 1 20 r i to IS. cpa © CEE ——— 2 5 - - . by = — 
2 4 3 
8 5 - — s 9 
- TS >> al 2 * PW” 2 2 = neg 
— nn — — - ' REN 3 e * : 
— — — . — = bags _ __ , ; 
— St + TIE NS n 3 — 2 FI, — 8 — 
p g — — 5 is wi 8 _ — — _ 2 ER 
— 4 r — —.— » \ 22 - yu 
po 2 — * * g 
— — 2 . 79 
ESR, ae” . 2 — IX eZ Bah. 7 
S - 


_ << 
2 23 D 
- | i —_—_ — S — — 
- : 6 ; g 0 1 a 3 — 
— — x 2, * 8 — 2 > . << —— #6 2 ” —— 7 8 
WY * — 4 Px e — 9 . —_— - x 5 * - — 
0 4A 2 LN 2 - = v —— — 2 — — - ak. - 8 — 3 —— — — 
2 5 n 89 AA — < 3 : VA 2 — * 2 N 926 * - — 8 8 
5 5 2 4 re” 1 — 4 4 3 = — I A a Pg ng nn — DOING = — 8. 2 * = 2 — hs, "£5 — > 
IG a — 4 2 A jj —— 2 — £ 8 . s - — i 
e Eg dw ad * — 0 £ - : — > © 5 3 — — = \ 
3 . —v——— - 2 = 7 22 : * 
5 * — nr, mere — — — — > - — — och 
Os F — — . — — — 3 3 2 „* — * 8 2 7 _ = _— 
2 SLES . E : — — - . 1 i *. 1 : —— , Ty = 
7 — A — LY — 5 22 1 - l — b All So ms = = —+ + 4*<X 4 . — 
W E - » iS n ; 7 " 8 =_ 8 a 


— —— 
— 8 r 
® e 
TS ne — — WEL 
eg. S ESP == 
2 I 3 I. 


— ; — — 
D E CFP 
22 — et » {tbe 12 
= 
oh CY 
SI - — 4 2 — 
1 * * „ 2 N 
w — 4 1 3 
* Xs ag wee I 2 - — 
7 r S 2 
— ** N 7 — —— 
hw. - - * 2 I A 
WEIS os 23 * SPE - 6 
— = 
* - — 4 _ 2 TH 2 i == — 
— — 4 4 
= ra ER ̃¾ ce NS + x 
* - 8 8 4 he ee 


S 
Nn 2 
AL. 4 OV I N 12 
2 - a x 2 — 
x — iT . 
oa g 
eee : 
1 Aw * p 


. 
if 
7 ' 
* 
| 
[| 
U 
11 
„ # 
: 
Y 
N 44.4 
1 
1 
44.4 
1 
15 
! 
"3 
f 
15 
16 
6 i 
ij 
. * 
1 
: & if 
10 11 
1 
11 U 
11 
$þ 79 
| iy 
989 
þ * 
* 1 
4 
40 
* 1 ins 
: 3 
i * 
U 
1 7 
5 
W' 
W 1 
1 
1 
4 
url 
13 
17 
4 e 
1 
1 
1 
1 0 
, 15 
10 
| 
1 
1 
2.0 + 
1113. 
4 15 
* * 
U 
Will. | 
1 4 
1 
1 
'TF; 
} 1 
14 
FI 
311 
þ 7 
4 17 
0 
| *t 
446 
11 
{| 4 
6 
5 7 
7 
147. 
4 ey 
14 
£48 
1677 
46 
CV): 1 
191. 
1 
82-38 
i 
1 
[i 4; 
11 4 
0 1 
I 
Mt 
, i 
; * 
1 
1 
141 
_ * > 
14 v 
q 
* 1 
4 


92 


Court, who thereupon ſhall do what to Fuſtice ſhall appertain. But it lj 


B. i, Ch. 73. 


Sect. 6. 
B. 2. Ch. 1. 
Sect. 17. 


” 8 


Seſſions of Oyer and Terminer, or general Gaol- Delivery after ſuch Cimmiy 
faid Lord Chancellor or Lord Keeper, or any Fudge or Fudges, Baron or By 


for the Time being, of the Degree of the Coif, of any of the Courts afareſui 


jet to the Action of the Party, or to any other expreſs Penalty or Forte 
And this is moſt agreeable to the general Reaſon of the Law, which reg 


Of Bail. 
Se#. 19. And it is farther enacted, Par. 5. That if any Officer 80 
neglect or refuſe to make the Returns aforeſaid, or to bring t Body vt 
Priſoner according to the Command of the ſuid Writ, within the 5 q 
Times aforeſaid, or ſhall not within fix Hours after Demand deliqy, * 
Copy of the Commitment, &c. he ſhall forfeit for the firſt Offence ioo 
the ſecond 2001. and be made uncapable to held his Office, &c. 2 
Sect. 20. And it is farther enacted, Par, 6. That no Perſon hy 2 
ſet at large upon any Habeas Corpus, ſhall be again impriſoned for ih P 
Offence by any Perſon whatſoever, other than by the legal Order and Þ 
ceſs of ſuch Court wherein he ſhall be bound by Recognizance to appear 
ther Court having Juriſdiction of the Cauſe, on Pain of oll. 
Se#. 21. And it is farther enacted, Par, 7. That if any Perſon why ſeal 
committed for Treaſon or Felony, plainly and ſpecially expreſſed in the Mama 
Commitment; upon his Prayer or Petition in open Court the firſt Wa of 
Term, or the firſt Day of the Seſſions of Oyer and Terminer, or general Gail, 
very, to be brought to his Trial, ſhall not be indicted ſome Time in the next 


the Fuſtices of the ſaid Courts ſhall, upon Motion in open Court, the lif | 
of the Term, or Seſſions, ſet at Liberty the Priſoner upon Bail; unleſi it ty 
upon Oath, that the Vi tneſſes for the King could not be produced the ſane f. 
&c. And if ſuch Priſoner, upon his Prayer, &c. ſhall not be indicted aj 
the ſecond Term, or Seſſions, be ſhall be diſcharged from his Impriſomat 

See. 22. And it is farther enacted, Par. 10. That it . ſhall be lofi 
any Priſoner, as aforeſaid, to move and obtain his Habeas Corpus as al ul 
the Chancery or Exchequer, as the King's Bench or Common Pleas : Aud if 


the Vacation-Time, upon View of the Copy of a Warrant of Commitment ir 
tainer, or on Oath made that ſuch Copy was denied, ſhall deny any Writ f| 
beas Corpus, by this AF required to be granted, being moved for as afin 
they ſhall ſeverally forfeit to the Party grieved, the Sum of 50 l. 
Sect. 23. But it is provided, Par. 18. That after the Aſiſes proclamtd 
that County where the Priſoner is detained, no Perſon ſhall be removed frm 
common Gaol upon any Habeas Corpus granted in Purſuance of this A; 
pon ſuch Habeas Corpus ſhall be brought before the Fudge of Aſiſe in 


vided nevertheleſs, Par. 19. That after the Aſiſes are ended, any Perſon 
ed may have his Habeas Corpus according to the Direction of this Aft 

Seck. 24. It is obſervable, that this Statute makes the Judges ul 
an Action at the Suit of the Party grieved in one Caſe only, which 
refuſing to award a Habeas Corpus in Vacation- time; and ſeems to | 
to their Diſcretion in all other Caſes, to purſue its Directions in the! 
Manner as they ought to execute all other Laws, without making then 


will not ſuffer a Judge to be liable to an Action for what he does ® | 


As to the ſixth Point, viz, In what Caſes Bail is grantable, I ſpall e 
vour to ſhew, | 2 9 
1. Where it is grantable by a Sheriff. 
2. Where by a Juſtice of Peace. 
3. Where by Juſtices of Gacl-Delivery. 
4. Where by the Courts of Weſtminſter Hall. 
4 


hap- 15. Of. Bail. 995 1 93 
ks to the firſt Point, I ſhall firſt conſider, where Bail is grantable by 4 1k 
weriff ex Offic19 3 and ſecondly, where by Virtue of a Writ: . i | 


of, 25. AS to the farſt Particular, it is holden by * ſome; That by the * Palifon 1. 
mon Law the Sheriff might, by Virtue of his Office, as principal Con- NN 
mator of the Peace, bail any Perſon arreſted on Suſpicion of Felony, or Ed. 1. cap. 15. 
y other Oitence which is bailable. 3 


5. 20. Alſo it hath been holden, * that a Conſtable had the like Pow- g. P 


- $.P. C. 754. 
i the Common Law: And it may probably be inferred from the Re- Letter we 


ub of the Writs of Mainpriſe in the Regiſter, that by the Common Law 1 . 
. heriff had Power to bail Perſons indicted of Larceny in a! Court- 2 oſt. = 
, and alſo Perſons indicted as“ Acceſſaries to a Felon, and Perſons ap- ? Palifon 11. 
ld by * Approvers, after the Death of the Approvers, &c. But it ſeems _ ay 
ut the Sheriff had no Power ex Officto, to bail any Perſon indicted of * Regifter 

jr Crime before Juſtices of Peace. And it is certain, 5 that neither the "= 0 
if, nor Conſtable could, in any of the Caſes above mentioned, take a6. . 

il by Recognizance, but only by Obligation. And ſome b have holden, * Regiſter 

ht the Statutes which impower Juſtices of Peace to admit Perſons 3AM 
nl, on an Accuſation of Felony, and particularly preſcribe in what 133. b. 250. b. 
mer they ſhall do it, have taken away all Power of this Kind from the 3 3 
fr and Conſtable; yet others ſeem to be of another Opinion, becauſe * 


: ſect. 4, 5. 
{ud Statutes are wholly in the Affirmative. Daliſon 11. 


7, 27. But it ſeems certain, That by the Common Law, the Sheriff N 1 2 8 
t bail any Perſon who was indicted before him at his Torn, for Felony, e ee 
y other Crime that is bailable ; becauſe he might both award Proceſs, 2 H. H. P. C. 
lilo give Judgment againſt the Perſon ſo indicted: And it is a general * 1 = 
E, That whoſoever is Judge of the Offence, may bail the Offender. But Regiſter 269. 
hoden, That at this Day the Sheriff has loſt his Power, by Reaſon ; "3 342, 
1 Ed. 4. cap. 2. ſet forth more at large cap. 10. ſect. 74. by which it is SP. C. 74- 
ae, That the Sheriff ſhall not proceed on any ſuch Indictment, but Letter E. 

| remove it to the next Seſſions of Peace. 725 AP = 3 

f 106. 

2 H. H. P. C. 
141 to 149. 


u the ſecond Particular, it ſeems, That Bail is grantable by a Sheriff 
Ie of the following Writs. 


1. That of Odio & Atia. 
2. That of Mainpriſe. 
3. That of Homine replegiands. 


7,28, But having already, in Book 1. Cap. 29. Sef. 20 and 24. inci- » Regiter 
ly ſhewn the Nature of the firſt of theſe Writs, which ſeems to be in 29% 272: 


3 f 4 4 a F. N. B. 
Meaſure obſolete at this Day, I ſhall refer the Reader to what is there 20. b. 
concerning it. Regiſter 269. 


. 20. Secondly, Of the Writ of Mainpriſe little Notice is taken in 3 N. B. 

e Books ; yet the Law relating to it ſeems to be {till in Force in many 250. C. 

6 and conſequently in ſuch Caſes, thoſe who are bailable, and have 269. 
 teiuſed the Benefit of Bail, may ſtill by Virtue thereof be delivered 2 Inſt. 290. 

af Priſon (upon their Finding Sureties * to the Sheriff that they will“ F. N. B. 

x and anſwer to the Crimes alledged againſt them, before the Juſtices &“ © 281 
be Writ mentioned, Sc.) as thoſe ® who are impriſoned for a ſlight Suſ- Regiſter 133. 
n of Felony, or indicted of Larceny » before the Steward of a Leet, b. 279: b. 


. 2 bs 
q Treſpaſs before Juſtices of Peace, and many other 4 Perſons, all \F.N.B. 
MA will be needleſs to enumerate. $50, 251. 
2 | Regiſter 269, 
&. 


B b Sec. 30, 


| Regiſter, 83. 
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2 H. H. P. C. ward, by Virtue of a Capias in Withernam againſt ſuch Defendant, el 


127 to 136. 


„ Of Bail , owl 
"H.P.C. Sec. zo. But as to that which is faid in general, both by Sit 3 
104. vr Or 8 : this N atthy 
* 2 Inf, 190. Hale * and Sir Edward Cote, in Relation to this Matter from hig 

it may ſeem to have been the Opinion of thoſe Authors, That no W, 
F. 1 B. of Mainpriſe is grantable at this Day; it may be anſwered, That thb z; 
Anl. 18. be underſtood © only of the Writ of Mainpriſe, for Perſons indiay 1 
Coke, Bail fore the Sheriff in his Torn, in relation to whom he has no judicial p,, 
3 „er at this Day, and conſequently no Power to bail them ex Officio, f 
Vide rn ' whence it follows, That the Writ of Mainpriſe for ſuch Perſons, hs 
cap. 10. ſet. grounded on a Suggeſtion that the Sheriff had unjuſtly refuſed before ty, 
A +. mit them to bail, cannot now be proper, becauſe he cannot be faid to h 

unjuſtly refuſed to do a Thing which he had no Power to do. By 

can be no Manner of Reaſon why the Writ of Mainpriſe ſhould not le 
grantable in other Caſes. [26] 0 i 
F. N. B. 66, Selk. 31. Thirdly, As to the Writ of Homine replegiandb, there u 
2 78, to be no Doubt but that at the Common Law the Sheriff might deer 
29. ny Perſons out of Priſon by Virtue of this Writ, except in thoſe fy 
Caſes mentioned in the Statute of Weſtminſter 1. cap. 15. which is ſet fo 
Regiſter 79.a. more at large in the next Section: And if he had returned, that the N 
= N. B. 68. tiff had been eloigned out of the County by the Defendant, he might 
141. he were a Peer or Commoner, have taken and impriſoned him til 
| Plaintiff ſhould be replevied. But the Writ of Homine replegiand u 
much diſuſed of late, in ſuch Caſes wherein Juſtices of Peace hae d 
authorized to admit Perſons to Bail; yet whether the Statutes which g 
ſuch Authority to Juſtices of Peace, being wholly in the Affirmatire 
Vide ſupra take away the Sheriff's Power in the Caſes mentioned in thoſe Statute, . 
Section 26. geſerve to be conſidered. However there can be no Doubt but that in d 
4 1 Sid. 210. Caſes the Writ of Homine replegiando, * and Capias in Withernam ue. 


Skin. 61, 76, proper and effectual Remedies. 


Cath 2, Heck. 32. But for the better Underſtanding the Sheriff's Power in 
— ö Particular, I ſhall ſet down, and endeavour to explain ſo much of the 


4 Mod. 183. Statute of Weſtminſter 1. cap. 15. as relates to it, which is enacted a 

loweth. Foraſmuch as Sheriffs, and others who have taken and kept in 

2 H. H. P. C. Perſons detected of Felony, and incontinent have let out by Replevm ſul 

were not repleviſable, and have kept in Priſon ſuch as were repleviſable, u 
they would gain of the one Party, and grieve the other: And foraſmuch aul 
this Time it was not determined which Perſons were repleviſable, and whit 

but only thoſe that were taken for the Death of a Man, or by Commanintt 

the King, or of the Fuſtices, or for the Foreſt : It is provided, and ty tie 

commanded, that ſuch Priſoners as before were outlawed, and they bib! 

* See dect. 41+ abjured the Realm, Provors, and ſuch as be taken with the Manner, and 

which have broken the King's Priſon, Thieves openly defamed and know, 

fuch as be appealed by Provors, ſo long as the Provors be living (if tit) L 

of good Name) and ſuch as be taken for Houſe-burning felonioufly dont, 0 

falſe Money, or for counterfeiting the King's Seal, or Perſons excommun 

taken at the Requeſt of the Biſhop, or for manifeſt Offences, or fe Ir 

touching the King himſelf, ſhall be in no wiſe repleviſable by the commu 

nor without Writ: But ſuch as be indicted of Larceny by Enqueſts tai 

fore Sheriffs, or Bailiffs by their Office, or of light Suſpicion, or for Petit 

2 Inſt, 190. ceny, that amounteth not above the Value of twelve Pence, if they ere not 

ed of ſome other Larceny aforetime, or accuſed of Receipt of Thieves 0! * 

or of Commandment, or Force, or of Aid in Felony done, or accuſed ! 


ether Treſpaſs, for which one ought not to loſe Life or Member, and a J 
4. 


need hy SAAUE after the Death of the Provor (if he be no commin J hief, 


ir defaned) ſhall be hencefort V Jet out by ſufficient Surety, whereof the Sheriff 


For the better Expoſition | hereof, 1 ſhall diſtinaly conſider; 
1. That Part of the Preamble which declares, what Perſons had al- 


ways been agreed not to be repleviſable. 8111 

2. That Part of the Purview which ſhews what other Perſons ſhall 
/ Sr ys e 51d 

3. That which ſhews what Perſons ſhall be repleviſable. 


x thoſe who by Preamble are declared to have always been agreed to be 2 H.H : ph C. 
irrepleviſable, there are four Kinds. e 


i. Thoſe 10ho are taken for the Death of a Man. 15 
1, Thoſe who are taken by the Commandment of the King. 
,, Thoſe auß are taken by the Commandment of the Fuſtices. 
1, Thoſe who are taken for the Foreſt, | 11 8 


. 33. As to the firſt of theſe Particulars, it is obſervable that the 

tute declares generally, That thoſe impriſoned for the Death of a Man 

we always been taken to be irrepleviſable, without making any Di- 2 H. H. p. C. 
ton between ſuch Homicide as is malicious, and that which happens 129. 
Miadventure, or in Self-Defence. And it is further to be obſerved, * * 
ut the Statute of Gloceſter, cap. g. provides, That where a Man kills ano- 

wr by Migfortune, or in his Defence, or in other Manner without Felony, he 2 Inſt. 315. 
ll te put in Priſon till the next Coming of the Fuſtices in Eyre, or Fuſtices * 7. G. 
kned to the Gacl. Delivery, &c. And agrecably hereto we find, That all“ 
ons in general, who are taken for the Death of a Man, are excepted 


uts, which are not reſtrained by theſe Statutes, have yet been always F. N. B. 66. E. 
ins of bailing Perſons impriſoned for any Homicide, except in ſuch 25 Ed.z.42. 
ul Caſes as ſhall be ſet forth more at large in the following Part of this Pl. 27: 
Wnter, | 5 5 Ig 37 Aſſ. pl. 12. 
9.34. Alſo it ſeems agreed, That Juſtices of Peace, who have Pow- 29 A 44, 
it ths Day to bail a Man arreſted for a light Suſpicion of Homicide, N 95 
not bail any ſuch Perſon for Manſlaughter, or even excuſable Homicide, 44 Ed. 3. 38. 
t manifeſtly appear that he was guilty of the Fact, let it be ever fo Pl. 34 


| f 2 Ws. 21 Ed. 45 I, 
i that it cannot amount to Murder, as ſhall be ſhewn more at large in a. 1 1 


lowing Part of this Chapter *. | © Set. 63. 

. 35. And it is enacted by 3 H. 7. 1. That if it happen, that any 

ji named as Principal or Acceſſary, be acquitted of any Murder at the 

$5 ut, within the Year and Day, that then the ſame Fuſtices before whom 

anutted, fhall not ſuffer him to go at large, but either remit him to Pri- 

bail him, after their Diſcretion, till the Year and Day be paſſed. 

. 36. As to the ſecond Particular, viz. That concerning thoſe who f Inf 186, 

ken by the Commandment of the King, it ſeems, That the Words of 182. 

datute concerning them are to be underſtood of ſuch only as are im- S 5 8 * * 

and either by the King's perſonal Command, or by the Command of 134. . 

Wy Council, which is looked upon to be as it were incorporated INE. ch. Lie 

lim and to ſpeak with his Mouth ; and accordingly we find the HITS 

on in the Writ of Homine replegiando, relating to Perſons impriſon- 

e King, thus expreſſed in the Regiſter, Niſi capti ſunt per ſpeciale 

f Pu noftrum ; by which it ſeems to be implied, That this Exception is 
5 23 5 | not 


t of the Writ * de Homine replegiando : And that even the ſuperior * — Tm 


41 Aſſ. pl. 14. 
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96 * Of Bail. Bocl Il 
not to be applied generally to every Command whatſoever of the King: 7 
which it may be added, That if it were to be underſtood in ſo log 

Senſe, it would extend even to thoſe who are taken by a Capias in , 

r 8. P. C. 52. E. ſonal Action, for that every ſuch Capias is the Commandment of the 15 

[T1808 but it ſeems certain, That a Defendant taken by ſuch a Cpias is repleni, 

1 ble by the Common Law. But Perſons impriſoned by the ſpecial (. 

[LI mand of the King, or of his Privy Council, are ſo far from being repley 

* 1 And. 298. ſable by the Sheriff, that they have formerly“ been adjudged not to be hi 

1 Fol. Rep. able even by the Court of King's Bench: However at this Day the Ly; 

1 otherwiſe declared and ſettled by Parliament, as ſhall be ſhewn more at lu 
1 Leon. 70. in the following Part of this Chapter. [27 | " ©Þ 
_ Men. Seck. 37. As to the third Particular, viz. That concerning Perſon n 
. priſoned by the Command of the Juſtices, it is obſervable, That the f 
2395 : ception in the Writ of Homine replegiando, in the Regiſter, * concen; 
1 344 Perſons ſo impriſoned, is reſtrained to thoſe who are taken by the yy 
b. Command of the King's Chief Juſtice. But by F:tzherbert © and gin 
3 ford *, Coke © and Dalton, * the Words of the Statute relating to Pet 
2 Inſt. Ei ſo impriſoned, ſeem to be underſtood in a large Senſe of any of the Kin 
* Dalt. cap. Juſtices in general, as of thoſe of Aſſiſe, as well as of thoſe of the (oy 
of Weſtminſter-Hall. But it ſeems that they are not to be underſta 

nerally of Perſons impriſoned by any Command whatſoever of fu | 
ſtices, for that thoſe who are impriſoned by their ordinary Comma, 

S.P.C. 73. by Way of Puniſhment, but in Order only to be ſafely kept, are ſalt 

15 1 114- repleviſable by the Sheriff, in Caſes not prohibited by the Statute; and th 

3. fore it ſeems, That they muſt be taken in a more reſtrained Senſe, of th 

. only who are impriſoned by the abſolute Command of ſuch Juſtice 

S. P.C.73. Way of Puniſhment, as for a Miſdemeanor done in their Preſence, ot 

2 zz. other Contempts, or ſuch like Matters, which lie rather in their Dic 

pl. 25. than in their ordinary Power; and it ſeems that a Commitment h 

Chief Juſtice, without ſhewing any Cauſe whatſoever, ſhall be inte 

1 Rol. Rep. to be for ſome ſuch Matter; and there can be no Doubt but that a: 
"3 under ſuch a Commitment is irrepleviſable by the Sheriff. Alſo it 

been holden, That a Perſon ſo committed is not bailable upon a Hu 
Corpus: But how far Perſons committed by the abſolute Command of 
Court, are bailable by another, ſhall be more fully conſidered in the fil 
ing Part of this Chapter. — 

Seck. 38. As to the fourth Particular, v/z. That concerning tho 
e Regiſter 77. are impriſoned for the Foreſt, who alſo are excepted out of the NM 
48 31. Homine replegiando; it ſeems that the ſaid Exception is to be underſtod 
Vide 1 Int. well of Foreſts in the Hands of Subjects, ® as of thoſe in the Hand 
1 :33- the King; but it ſeems, that it is to be underſtood ſtrictly of prope! 
* reſts only, and not to be extended i by Equity to Chaſes or Parks. ANK 
FN. B. 67. to Impriſonments for Offences in Foreſts, the Law has been much mit 
1 plowd. by later Statutes; for it is recited by 1 Ed. 4. cap. 8. That divers Is 
Com. 124. a. had been undone by the Chief Keepers of Foreſts, &c. againſt the Form! 
3 . 3-10. Great Charter * of the Foreſt, and againſt the Declaration made by 
) 34 Ed. 1. Edward 1. by which he granted, That Treſpaſſes done, in his Foreſt, f | 

commonly and Veniſon, ſhould be preſented at the next Swainmote, before the Fi? 
vc 2 &c. and that ſuch Preſentments made before ſuch Foreſters, &c. ſhould? 

 Oathsof Knights, and other diſcreet and lawful Men, &c. by the comm 4 
of all the ſaid Miniſters, be ſolemnly ævritten, and with their Seals enſealed* 
that if any Indictment ſhould be in any other Manner made, that the ja 
be void. And thereupon it is ordained, That from thenceforth 1 Man 


be taken nor impriſoned for Vert or Venifon, unleſs he be taken with the Ma 
2 


aſe indicled after t he Form before ſpecified « And then the chief Warden 
// let bim to mainpriſe till the Eyre of the Foreſt, without any Thing ta- | 
vn for his Deliverance. And if the faid Warden will not 6 do, he ſhall have : p. N. B. 6-: 
: Writ out of the Chancery, &c. to be at Mainpriſe till the Eyre. And if a. 
Verden ſhall not obey ſuch Writ, the Plaintiff. ſhall have a * Writ to the begiler 50 
eri f to attach the ſaid Warden before the King, at à certain Day, &c. » F. N. B. 67. 
il the Sheriff (the Verders being called to him) ſhall deliver him that is fo 8 
ben, by good Mainpriſe, in the Preſence of the Verders, and ſhall deliver ,,* © 
James of the Mainpernors to the ſame Verders, to anſauer in the Eyre be- 
the Juſtices, &c. And it is farther enacted, by 7 R. 2. 4. That ns Man 
ul be impriſoned by any Officer of the Foreſt without due Indiftment, or be- 
g taken 01th the Manner, or treſpaſſing in the Foreſt, &, «© 
ge. 39. And Note, That Perſons ſo indicted, or taken with the Man- 4 Inf. 298. 
x, being impriſoned by ſuch Officers, have their Election either to be 8 . 
unprized by twelve Mainpernors, by Virtue of the Writ of Homine re- F. N. B. 67. 
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Brian, given by the ſaid Statute of I Ed. 3. 8. or to be bailed upon a A. B. C. 

ſ chien Corpus, by the Judges of Weſtminſter-Hall, &c. And if a Perſon 
impriſoned for any Offence relating to the Foreſt, without having been 45 Ed.3.7.pl. 

nücted for it, or taken with the Manner, there ſeems to be no Doubt 4 Inſt. 290. 

tat he may have an Action of falſe Impriſonment, and may alſo be * A 80. 
irpriſed or bailed in the Manner abovementioned, | a ee 
And now I am to conſider that Part of the Purview of the above re- 2 H. H. P. C. 
td Statute of Weſtminſter 1. 15. which ſhews what other Perſons are Ub 
t repleviſable, of which there are two , Sorts; 
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uch as are excluded from the Benefit of a Replevin, in reſpect of 
Notoriety of their Offence. 5 22 al | 
2. Such as are excluded from it in reſpe& of the Heinouſneſs of the 

me alledged againſt- them. 4 | 


ms excluded from the Benefit of a Replevin, in reſpect of the Noto⸗ 
 _riety of their Offence, are of two Kinds. 5 


|. Thoſe who by: an expreſs. or implied Judgment, Sentence or Con- 
Un, or their own Confeſſion, appear to be Guilty. | 
2 Thoſe who are under violent Preſumptions of Guilt; _ 
IND c wy oe ts 08. F. E. 947; 
We, 40. And firſt, Of thoſe who by Judgment, Sentence, Con- H. P. C. 101. 
an or Confeſſion, appear to be Guilty, ſome are excluded from the Paltt cap 114. 
. | Pats” | 3 1 Rol. Rep. 
tt of a Replevin by the expreſs Words of the Statute, as Thoſe who 268. 
utiawed, or have abjured the Realm; Perſons excommunicate, taken at py E 7. 9. 
Requeſt of the Biſhop, and Provors. And all other © Perſons who are con- Kelynge 90, 
Med, or convicted of Felony, or any other * heinous Crime what- 3 Bultt. 113, 
&, whether by their own Confeſſion, or by Verdict General or 1 
dal: e | Wk e 5 ide infra 
zal; and alſo all thoſe * who on their Examination own themſelves s. 44. 
7 of a Felony alledged againſt them, and are charged in their Mit- Dy. 179. 


ec the Felony fo confeſſed, ſeem to be excluded from it by Parity 36 95, 
f on, and the manifeſt Intent of the Statute ; for * Bail is only 88. | 

NO" where it ſtands indifferent whether the Party be Guilty or Inno- 15 H. . 9-4. 
1 3 Bulſt. 114. 


of the Accuſation againſt him, as it often does before his Trial; but . Rol. Rep. 

Te th . . | . | | . | | P 5 
at Indifferency is removed, it would, generally ſpeaking, be ab- * 

» bail him : And agreeably hereto the Statute of 2 H. 5. cap. 2. pro- f fut. oh 

een as to civil Cauſes, That if upon a Writ of Certiorari, or Corpus Dyer 179. 

Uſa, out of Chancery, it ſhall be returned that the Priſoner is con- E 4 


I. P. Cc. 
Oe demmed 10 | 
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above cited. 


H. P.C. 101. 


8. P. C. 74. 
Letter A. 
2 Inſt. 188. 


5 H. 7. 16. 


pl. 7 


d ˖ 9H.6. 2.4. 


© Bro. Main- 
priſe, 94. 


H. . C.. 


105. 


d H. P. C. 101. 


105. 


F. N. B. 246. 


C. = 
Contra Fitz. 
Coron. 297. 
354. 


Quere S. P. C. 


74. D. 


H. P. C. 101. 


Carth. 79. 


2 Inſt. 188. | 
H. P. C. 102. 
Vide cap. 18. 


. 1. & 4 


H. P. 102; 


2 Inſt. 188. 


Regiſter 269. 
b. 


25 Ed. 3. if the Approver waive © his Appeal, or be vanquiſhed, * unleſs there be 
1 5 other Cauſe to detain him in Priſon, as the Appeal of ſome other Af 
Fitz. Main- ver, Sc. And if a Perſon diſabled by Law to become an Approit; 
priſe, 1. one attainted, 5 Fc. appeal another of High Treaſon, it ſeems thi 
71 Perſon ſo appealed ought to be bound “ to his Good Behaviour 1 
42. pl. 31. the King: But if ſuch Perſon had appealed him of Felony only, ! | 
Fitz. Main» that he ought to have been wholly diſcharged, if there had been 9% * 
I H. P. C. Accuſation againſt him. 

292. Sect. 44. IV. Thieves openly known and notorious, who, as it ſeems, 0 
= Coron. not to be bailed for any freſh Felony, whereof there is probable Evi 
i Bro. Coron. againſt them. But how far Perſons accuſed of any Crime ſhall be 


81,211. 


r | b | 
11 Af 1 haviour, as to be preſumed guilty upon flight Evidence, ſeems in 


l. P. C. 102. meaſure to be left to the Diſcretion k of the Perſon who hath Powe * 


| Reaſon thoſe who have broken any other Priſon, which the Law pri 


that no Innocent Perſon will do. 


the Perſon appealed by an Approver be of good Reputation, he may bel 


Of Bail. | Book I 
demned by Judgment given againſt him, he ſcall be remanded, &e, Alb; 
H. 6. tap. 10. which ordains, That Sheriffs, Sc. ſhall let out of py, 
Perſons in their Cuſtody by Force of any Writ, Sc. in Perſonal Attn 
or on Indictments of Treſpaſs, by ſufficient Sureties, &c. expreſly excep 
All fuch as ſhall be in their Ward by Condemnation, Execution, &c. n 
therefore it cannot but be reaſonable to intend, That the faid Statute g 
Weſtminſter 1. put the Caſes of Perſons outlawed and excommunicge , 
Examples only; meaning thereby to intimate, That all other Perſon, ; 
der the like Circumſtances ſhould be in like Manner irrepleviſable . y, 
it is certain, that the Court of King's Bench may, in their Diſeneio 
in ſome ſpecial Caſes, bail a Perſon upon an Outlawry of Felony 3 
where he pleads that he is not of the ſame Name, and therefore ng 
ſame Perſon with him that was outlawed ; or alledges * any other Er; 
the Proceedings. Alſo it ſeems, That the Court of King's Bench, or | 
ſtices of Gaol-Delivery, may bail © a Perſon convicted of Manſhaugtt 
or, as ſome ſay, of any other Felony, for which he afterwards pets l 
King's Pardon. And * there ſeems to be no Doubt at this Day, but 
they may alſo bail any Perſon who is found guilty before them of Hy 
cide in Self-defence, or by Miſadventure, Alſo it is certain, That i 
Perſon appear to be impriſoned for an Excommunication, in a Cut 
which the Spiritual Court hath no Conuſance, he may be delivered 
upon a Habeas Corpus, or by quaſhing or ſuperſeding the Writ of H 
municato capiends. | | 

Secondly, Of thoſe who are under violent Preſumptions of Guilt 
in that reſpect are excluded by the Statute from the Benefit of a Net 
there are ſeveral Kinds. 

Seck. 41. I. Thoſe who are taken with the Manner (or rather the Mai 
that is, with the thing ſtolen, as it were, in their Hands) and by Pag 
Reaſon, thoſe who are taken freſhly upon a Hue and Cry. [28] 

Sect. 42. II. Thoſe who have broken the King's Priſon, and by til 


j 


Sec. 43. III. Thoſe whoare appealed by Provors, who regularly ar 
bailable, becauſe the Approver, by colfeeſing his own Guilt, indie 
ſtrong Preſumption againſt thoſe whom he accuſes of the fame Crum 


which he owns himſelf guilty ; yet by the expreſs Words of the Stau 


even in the Life of the Approver ; and, unleſs he be a notorious Felon,l 
be bailed after his Death. And by Parity of Reaſon, he may alſo bel 


eſteemed likely to have committed it, from their former ſcandalov 


them; who, upon Conſideration of the Circumſtances of the whole 
IDE 


and the Probabilities of both Sides, if he find it reaſonable ſtrongly 

eſume them to be guilty, ought not to bail but commit them. 

. 45. V. Perſons taken for open and manifeſt Offences, which ſeems 

de anderſtood of inferior Crimes of an enormous Nature, under the de- 

» of Felony, as dangerous Riots, * ſavouring of High Treaſon, * ſcanda- « Dat. cap. 

u Extortions, Conſpiracies, © by Juſtices, c. violent and exorbitant 114- : 
.couſes of Perſons arreſted by Virtute of the King's Writs, Miſpriſion _ 6 28 
f Treaſon, Præmunire, Maim, and ſuch like heinous Offences, where- 42 Af pl. ;. 
vo one who is notoriouſly Guilty, ſeems to be bailable by the Intent of \ Coke Bail & 
.catute ; for notwithſtanding in the latter Part of it, it be ſaid gene- Ch. | F 
ſy, That thoſe who are accuſed of a "Treſpaſs, for which a Man ſhall 27 All. pl.12. 
«loſe Life or Member, are repleviſable; yet upon the Conſtruction; ** 
de whole it ſeems reaſonable to qualify the Generality of that Expreſ- Fitz. Execu- 
n with this Limitation, that ſuch Accuſation ought to be either on a _ ny. 
ht Suſpicion ; or if it be on plain and unqueſtionable Evidence, that the _ 
face ought to be inconſiderable, for if all Perſons whatſoever ſhall be Raſtal 380. 
lniſable for Offences not touching Life or Member, let their Guilt be 1 © 

a ſo notorious, the abovementioned general unlimited Clauſe, that 168. 

ge who are taken for open Offences ſhall be irrepleviſable, muſt be re- 6H. 7. 1. b. 
mind to Felonies and Offences touching Member, which ſeems con- 

n to the moſt obvious reaſonable Purport of it, and alſo to common 

dice, and that allowed general Rule, That Bail is only then proper 

here it ſtands indifferent whether the Party were Guilty or Innocent; 

gere. Vet it ſeems to be in great meaſure left to the Diſcretion of Supr Seck. 44s 
| Perſon who has Power to admit others to Bail, to judge in what Caſes 

er Crime is ſo flagrant and enormous, that they ought not to have the 

elt of it. bes 5 

(f thoſe who are excluded by the Purview of the ſaid Statute, from the 

nefit of a Replevin, in reſpect of the Heinouſneſs of the Crime alledg- 

Icinſt them, there are four kinds, 


1, Thoſe who are taken for Arſon, 

:, Thoſe who are taken for falſe Money. 
1 Thoſe who are taken for falfifying the King's Seal. 

4 Thoſe 10ho are taken for Treaſon, which touches the King himſelf. 


i, 46. And all ſuch Perſons being expreſly declared to be irreple- 
lle, it ſeems clear, That they can in no Caſe be delivered out of Pri- 
| by the Sheriff, either by Virtute of the ſaid Writ of Homine replegi- 
0, or without it: Yet if a Perſon at large be accuſed before a Sheriff, 
a light Suſpicion of any of theſe, or of any other of the above- 
toned Crimes, which always have been agreed to be irrepleviſable, 
Homicide, &c. it ſeems by no means to follow either from the 
nd or Intention of the Statute, That the Sheriff is bound to keep 
Ln Priſon till he be delivered by due Courſe of Law ; but in ſuch 
ae it ſeems to be more reaſonable, that he take Surety of him to ap- 
um a proper Court to anſwer ſuch Accuſation ; for it ſeems extremely 
Ih, and contrary to the firſt Principles of the Law, which favours no- 
s More than the Liberty of the Subject, to put an Officer under a 
tllity of depriving a Man of his Liberty upon every Accuſation of 
ba Crime, be it never ſo weakly grounded. And the Words of the 
lite, declaring Perſons to be irrepleviſable for ſuch Crimes, ſeem clear- 
Pplicable to ſuch only as are under an actual Impriſonment, and 
io thoſe who are barely accuſed ; for that none can be properly ſaid 
| Rn to 


2 Inft. 189. Sec. 47. It is certain, That the Court of King's Bench ill may, ” 
40 Aff. 33. always might, bail Perſons in Cuſtody for any of theſe Crimes, nai 
2H. HI. T. O ſtanding this Statute ; yet in Diſcretion it ſeldom uſes this Power ht | 


3 35. tute, which ſhews what Perſons are repleviſable; for the better Und 
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to be replevied, but thoſe who being actually impriſoned, are, _ 
finding Pledges, delivered. out of Cuſtody ; from which it follows, Th, 
Perſons not impriſoned are not within the Statute : Nay, the Law nf 
far from obliging a Sheriff to impriſon a Man on every Accuſation why, 
ſoever of ſuch Crimes, that it ſubjects him, as well as any other Perſon 
to an Action of Falſe Impriſonment, if he does it without a reafoyy 
Ground ; as hath been more fully ſhewn in the Chapters concerning A 
reſts. But if a Perſon be actually under an Arreſt, either of a Magin 
or private Perſon, for any of the ahovementioned Crimes, it ſeems d 
from the expreſs Words of the Statute, that the Sheriff cannot repley 
him; and it ſeems, that at the Common Law he ought to have (ig 
detained the Party fo arreſted till he could have obtained his legil jy 
| liverance, and that the Perſon ſo arreſted had no Remedy but by ldd 
ment or Action of Falſe Impriſonment againſt thoſe who arreſted and di 
vered him to the Sheriff, on a groundleſs Suſpicion. But how far the], 
may at this Day be altered in this Point, by the univerſal and alloys 
Practice of Sheriffs receiving no Perſon into their Cuſtody, for any Cin 
without the Warrant of ſome Magiſtrate, ſhall be more fully conſider 
in the next Chapter. | 
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n very ſpecial Caſes, as ſhall be ſhewn in the following Part « 4 


Chapter. 
2 H. H. P. C. And now I am to conſider that Part of the Purview of the ſad 
ſtanding whereof, I ſhall endeavour to explain, 


1. The Branch relating to Perſons accuſed as Principals. 
2. That which concerns thoſe who are charged as Acceſſaries. 


SeF. 48. As to the firſt Branch, Fiſt, Thoſe who are indicted of Ia 
by Inqueſts taken before Sheriffs, or Bailiffs, by their Office, that is, bil 
Sheriffs in their Torns, and Lords in their Leets, are expreſly declare 
S.P.C. 74. be repleviſable ; and according to ſome Opinions, thoſe who ate 1nd 
4 a c, ed or appealed in any other Court, of any other Felony, not at 
Dalt.cap.114. declared by the Statute to be irrepleviſable, as Robbery or Burglar, 
20 All. pl. are repleviſable by the Sheriff, ex icio, without Writ, within the I 
10 Ed. 4 5. ty of this Clauſe: Yet the Authorities which are brought to i 


2 Inſt. 190. 


pl. 4 this Opinion, relate only to the Bailment of Perſons by ſuperior Cl 
Walspric, e upon Indictments or Appeals of ſuch Crimes before ſuch Courts, an 
cap. 5. , by no means prove that ſuch Perſons are repleviſable by the Sheri 


rene, Mecio, Without Writ: And it is obſervable, that the Writs of Many 
n Regiſter, for Perſons indicted only of Treſpaſs, before Juſtice 
d Peace, expreſly declare, That ſuch Perſons cannot be delivered out 
Priſon without the King's ſpecial Command ; from whence it ſeems 
follow, That ſuch Perſons are not within the common Benefit of a Re 
vin by the Sheriff, without ſome ſuch ſpecial Command. And if Fe 
indicted of Treſpaſs only, before Juſtices of Peace, are not within 
ordinary Remedy of a Replevin by the Sheriff without a Writ, lu 

it cannot be thought, that Perſons indicted of higher Crimes, and 
Superior Courts, can be any way intitled to it: However, 117 


as the faid Statute of Weſtminſter 1. expreſly allows Perſons — 
3 


Chap: 15: e 

LarcenY before the Sheriff the ordinary Remedy of. a 9 6 805 and ex- 
fly excludes ſome other particular Felonies, and ſays nothing of others, 
abs a reaſonable Conſtruction of the Statute, That the Sheriff migkt 
' Virtue of it, either with or without Writ, replevy thoſe who Were in- 
$2ed before ary or at a Court-Leet, of thoſe other Felonies not ex- 
5 xcepted, as a 
* Lanz ſuch a Latitude to the Sheriff in Relation to the Perſons ſo in- 
"_ before himſelf, or at a Court-Leet, it hath been uſual for ſuperict 
Courts, (who though they be not within the Statute, have yet always 
ba a great Regard to the Rules preſcribed by it) to uſe the ſame Liberty in 
relation to ſuch Crimes, and ſometimes Sag for ſuch ſpecial Reaſons, 
nd in ſuch ſpecial Cafes, as ſhall be ſet forth more at large in the follow- 
ing Part of this Chapter. Yet notwithſtanding the Statute ſeems generally 
\ allow the Benefit of a Replevin to all thoſe who are indicted of Lar- 
ny, Cc. without any Limitation; yet it hath been always conſtrued to 
mend only, that ſuch Perſons indicted of a Grand Larceny, as are of a good 
Pention, ſhall be repleviſable; and therefore if there be ſtrong Preſump- 
aus of their Guilt, it ſeems that they ought not to be bailed ; but this 
in great Meaſure to be left to Diſcretion. e e ee 
0.49. Secondly, Theſe who are impriſoned for a light Suſpicion, are 
texiſe declared by the Statute to be repleviſable ; yet notwithſtanding 
Words are general, it hath always been taken to be the Intent of them, 
ut the Perſons ſo impriſoned ought to be of a good Reputation: Alſo 
; ems clear, That the- Statute means only ſuch Perſons as are impriſon- 
{ for Crimes not expreſly excepted by it from the Benefit of a Reple- 
n; and therefore that this Branch cannot extend to Perſons impriſon- 


well as thoſe indicted of Larceny only. And the Sta- 


Regiſter 269. 
2 Inſt. 190. 
H. P. C. 108: 
16 Ed. 4. 5. 
8: P. C. 74. &. 


Regiſter 83. b. 
269. 5 
F. N. B. 250. 

Rte. 
2 Inſt. 190. 


{ for the Treaſons mentioned in the Statute, Arſon, or Homicide, but 
uy to thoſe taken for Larceny, Robbery, Burglary and ſuch like Fe- 
mes, Ge. ns ay, | 
gel. do. Thirdly, Thoſe who are impriſoned for Petit Larceny, which 

fer unt amount to above the Value of 12 d. are alto declared by the Sta- 

t to be repleviſable, , they have not been accuſed of ſome other Lar- 

m before : And it ſeems to be agreed, That there is no Neceſſity that 2 It. 196. 
h Perſons be of good Reputation; yet upon the Conſtruction of the 3 2595 
dae Statute, if ſuch Perſons be taken with the Manner, or confeſs the F. N. B. 2 500 
& Sc. or their Crime be otherwiſe open and manifeſt, it ſeems that CO. 

x7 ought not to be bailed; but if there be any Colour of Probabi- oo 1 | 
0 for their Innocence, it ſeems moſt agreeable to the Intention of the © 
latute to bail them. „ 8 

. 51, Fourthly, Perſons accuſed of other Treſpaſs for which a Man 

it uot to Joſe Life or Member, are declared by the Statute to be reple- 

ule; yet perhaps the Generality of this Clauſe is reſtrained by that o- 

= Clauſe which declares, That Perſons taken for opetz and mani- 

4 Offences ſhall not be replevied, as hath been more fully ſhewn, 

ea, 52. Fifthly, The Appellee of an Approver is alſo exprefly decla- 

to be bailable after the Death of the Approver, unleſs he be a notorious 

ln, But having already incidentally ſhewn, Se&. 43. in what Caſes ſuch 

| appellee is repleviſable, I ſhall refer the Reader, for this Matter, to 

Ns there ſaid concerning it. 


. 53. Secondly, As to the Branch concerning thoſe who are 
Kd as Acceſſaries, which is in the following Words, Thoſe who are 
ed of the Receipt of Thieves or Felons, or of Commandment, or of Force, 

| | D d | 9 
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pl. 22. queſtionable Evidence of their Guilt ſhould not much more exclude th 
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114. concerning the Repleviſing of Acceſſaries, are agreed to receive the d 


40. 


or of Aid of Feliny done, ſhall be repleviſable, &c. it is obſervable, That a 
- withſtanding the Statute mentions only thoſe who are Acceſſary by ec. 
ving Felons, or by Comtnandment, Force or Aid, yet all thoſe wh, 
> Regilter acceſſary to a Felony any * other Way, as by Perſuaſion or any other pn. 
270-4 ,, curement, or Abetment, have r been taken to be within the ry 
F.N. 17 of it; and moſtꝰ of the Books relating to this Matter ſeem enerally ; 
| hold, That all Acceſſaries, whether to Homicide or any other Felony * 
145 5 100: bailable 'till the Principal be convicted, or attainted ; and that they are hal 
Bro. Alain. able even after ſuch Conviction or Attainder, upon their © pleading to th 
priſe, 6, 11, Indictment, and do not expreſs any Limitation or Reſtriction, that they h 
f F. C100. of good Fame, or but lightly ſuſpected, &c. And in the Caſe (of , 50 
2 H. H. P. C. 3. 44. Pl. 14. wherein a Perſon appealed of Murder, as having holden f 
4, ? Bail & Deceaſed in his Arms while the other killed him, was not let to Mir 
Nlainpriſe, priſe, the Reaſon given for it by the Reporter is, becauſe the Defendant ys 
Chap.5- in a Manner a Principal; for that otherwiſe being an Acceſſary only 
4 Ea 5 ought to have been let to Mainpriſe by the Intent of the Statute, Ye 
25 Ed. 3.42. find it made a 2y@re in the Year-Book of 21 Ed. 4. Whether Acceſy 
pl. n. WE to be let to Bail of Courſe? And perhaps it may be more reaſonable; 
Pl. >> > *” iatend, in the above cited Caſe of 25 Ed. 3. That ſuch Perfon was da; 
50 Ed. ;. 15 a. the Benefit of Mainpriſe by Reaſon of the Notoriety of his Guilt; fy 
A = ++ ſeems clear, both from the Regiſter, * Fitzherbert, and * Dalton, I 
8. P. C. 71. Acceſſaries to Felonies are not to be bailed unleſs they be of good Rent 
H. F. C. no. tion; and if the Want of a good Reputation, which is at moſt but: x 
2H. H. F. Ee. . | . N 5 | 
135. ſlight Inducement to preſume them guilty of a particular Crime, be ag 
Bro. Main- Cauſe to exclude them from the Benefit of Mainpriſe, which is given the 
by the general Words of the Statute, it ſeems ſtrange, the ſtrong and u 


C 


priſe, 58, 64. 
40 Ed. 3. 42. 


23 Ed. 3-17: from it; eſpecially conſidering, that it is an allowed Rule, That li 


8 27 Ed. Only proper where it ſtands indifferent whether the Perſon accuſed ye 


3- 94- Pl. 3. guilty or innocent. And ſince latter Statutes have, in many Caſes, exchi 
* Fitz. Co. Acceſſaries before the Fact from the Benefit of Clergy, it ſeems ab 


** Edd. 71. to ſay, That Perſons notoriouſly guilty of being Acceſſary to the Cin 
Bro. Main- which exclude them from the Benefit of Clergy, ſhall be admitted 
F 1 Bail; whereas if they had been committed to Priſon on the like Evide 


Þ Dalt. chap. the like Privilege : And therefore ſince the general Words of the Su 


270. of Guilt, as Principals, for Felonies within the Benefit of Clergy pt 
"= af B. even for inferior Offences of an enormous Nature, they could not hae 3 
12 


' Supra. Seel. mentioned Limitations, That they ought to be of a good Reputation, 


alſo to plead firſt to the Indictment, if the Principal be attainted; 
ſhould it not be reaſonable to admit this farther Reſtriction, That 
Guilt be not notorious? Which ſeems admitted to be implied in mot 
the other Clauſes of the Statute, which yet are penned in as general Wo 
as that relating to Acceſſaries. But this Matter ſeems at this Day to be | 
beyond all Queſtion, by 31 Car. 2. cap. 2. Par. 21. By which it 1s rl 
That many Times Perſons charged with Petit Treaſen, or Felony, er di! 
cefſaries thereunto, are committed on Suſpicion only, whereupon they are 
able or not, according as the Circumſtances making out that Suſpicion, 
more or leſs weighty, &c. And thereupon it is enacted, That no Pj 
charged, ſhall be removed or bailed by Virtue of that Act, in other Matt 
than be might before. From which-it ſeems clearly to follow, That 
there are ſtrong Preſumptions of Guilt, againſt a Perſon ſo charge J 
neither was bailable before that Statute, nor is now bailable by Virie © 


I 


_ 
to the ſecond Point, -vsz, In what Caſes Bail is grantable by a Juſtice of 
Peace, I ſhall endeavour to nem, © 


; How far it is grantable by Conſtruction of the Statutes and Commiſ-. 
fon, which give Juſtices of Peace a Juriſdiction over certain Crimes, 
without ſaying any Thing concerning the Power of granting Bail. 

„ How far it is grantable by the Statutes ſpecially relating to the Power 
of granting Bail. 18 | es 
. 54. As to the firſt Point it ſeems, That where-ever Juſtices of 

ace have Juriſdiction of a Crime, they may bail the Perſon indicted be- 

e them of ſuch Crime, upon ſuch Circumſtances for which other Courts 

x bail the Perſon ſo indicted before them; for that it ſeems to be a good b 

wen Rule, That fo far as any Perſons are Judges of any Crime, ſo far H. P. C. 40, | N 

ey have Power of bailing a Perſon indicted before them of ſuch Crime: 106. | 1 


. 2 . | 95 * l & 
ad upon this Ground it ſeems clear, That any two Juſtices of Peace, — 


L:-rcof one is of the Quorum, may, of common Right, bail Perſons in- Chap. 6. 

+4 before the Seſſions of Juſtices of Peace, for that any two ſuch Ju- = 3475 
b my hear and determine the Indictment. Alſo it hath been holden, * See the 

ut ary one Juſtice of Peace hath the like Power in Relation to Perſons _— above 
 nicted, becauſe every ſuch Juſtice being a Judge of the Court which 8 197. 
p determine the Offence, ſeems conſequently to have a diſcretionary 234; 2358. 
wer of Judging whether it be bailable, and of admitting the Party to * 
. And this ſeems to be implied by the Statute of 1 Ric. 3. cop. 3. 

hich giving one Juſtice of Peace Power of bailing Perſons arreſted for 

Jony, in liłe Form as if you Perſons had been indicted at Seſſions, clearly 2 H. H. P. c. 
moles, that if ſuch Perſons had been indicted at Seſſions, they might 137 

ie been bailed by any one Juſtice: And if any one Juſtice of Peace had 

< Power of bailing the Perſons ſo indicted at Seſſions, before the Sta- 

ks ſpecially relating to the Power of Juſtices of Peace in granting Bail, 

kems, That he {till has the ſame Power in Relation to Perſons ſo in- 

fed of any bailable Crime under the Degree of Felony, becauſe the ſaid 

ute ſcem not to reſtrain him in any ſuch Caſe, under the Degree of Fe- 

j, rom any Power which he lawfully might claim before. Alſo it 

m be agreed, That any one Juſtice of Peace might always in his 

Iczion either bail or impriſon one who has given another a dangerous 

ound, according as it ſhall appear from the whole Circumſtances, that 

Party is moſt likely to live or die, for that every ſuch Juſtice be- 

i principal Conſervator of the Peace, the Offence at preſent being only 


aormous Breach thereof, and no Felony, ſeems properly to come under B. 1. Chap. 
Conuſance. N 63. Sect. 19; 


1 
a5. As to the ſecond Point, viz. How far Bail is grantable by Ju- 2 H. H. P. C. 
kesce, by Virtue of the Statutes ſpecially relating to their Power?“ 


gaming Bail, it is recited by 1 R. 3. cap. 3. That divers Perſous had been 
4 arreſted and impriſoned for Suſpicion of Felony, ſometime of Malice, 
metre of a light Suſpicion, and ſo kept in Priſon, without Bail or 
"prije, to their great Vexation and Trouble: And thereufon it is enacted, 
ters Fuſtice of Peace in every Shire, City or Town, may, by his or 
4 Dijcret won, let fuch Priſoners and Perſons ſo arreſted to Bail or Main- 
F 2 like Form as though the fame Priſoners, or Perſons, were indicted 


% Record, before the ſame Juſtices .at their Seſſions. 

# 56. But it is recited by 3 H. 7. cap. 3. That by Colour of the ſaid x H. H. P. C. 
1 1 1 R. 3. divers Per ſons which were not mainpernable, were oftentimes 137. 

5 Bail and Mainpriſe by Fuſtices of Peace, againſt the due Form of Law, 


whereby 
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on” 


noyance of his Liege People; and thereupon it is enacted, That the Tut 


2H. H. P. C. 
135. 


fore them for any Manſlaughter or Felony, before any Bailment or Man 
hall take the Examination of the ſaid Priſoner, and Information of timn 
bring him, of the Fact and Circumſtances thereof, and the ſame, or dt 


Trial thereof to be had or made. And in Caſe any Juſtice of Peace of 


ſaid Bailment, the ſaid Fuſtices ſhall certify at the next general Gall 
very, to be holden within the Limits of their Commiſſion. 


vberely many Felons bad eſcaped, to the great Diſpleaſute of the King, gy , 


the Quorum, have Authority and Power to let any fuch Priſoners, or Peri 
mainpernable by Law, that have been impriſoned within their ſeveral Count; 
City or Town, to Bail or Mainpriſe, unto their next general Seſſions, or unt, 1 
next general Gabol- Delivery of the ſame Gaols, in every Shire, City, or , * 
as whell within Franchiſes as without, where any Gaols be, or hereafter ſhall 
And that the ſaid Fuſtices of Peace, er one of them, ſo taking any ſuch py, 


aforeſaid Act, giving Authority and Power in the Premiſſes, to any Jy, 
the Peace by himſelf, be in that Behalf utterly void, and of none Effet 


Hands, at the next general Gaol-Delivery to be holden within the ( 
where the ſaid Perſon or Perſons ſhall be arreſted or ſuſpetted. 

Sect. 59. And it is farther enacted, Par. 4. That the ſaid Fuſit 
one of them, being of the Quorum, when any ſuch Priſoner is brit 


thereof as ſhall be material to prove the Felony, ſhall put in Writing 
they make the ſame Bailment ; which ſaid Examination, together ai 


See. 60. And it is farther enacted, Par. 5. That the ſaid Juſtices 
have Authority to bind all ſuch by Recogniance or Obligation, as 40 declar 
Thing material, to prove the ſaid Offences or Felonies, to appear at the n 
ral Gaol-Delivery to be holden within the County, City, or Town-Corporait* 
the Trial thereof ſhall be, and then and there to give Evidence again tie 
ty at the Time of his Trial, and ſhall certify as well the ſame Evidence, ® 
Bond or Bonds in writing as he ſhall take, at or before the Time of {1 


I 


Chap, 15. Of Bail. 1/8 8405 
all offend in any thing, contrary to the true Intent and Meaning of this Af, 
1 Julices of Gaol- Delivery, where ſuch Offence ſhall happen to be committed, 
dle Proof thereof, by Examination before them, ſhall for every ſuch Of- 
. ſet ſuch Fine on every of the ſame Fuſtices, as the ſame Fuſtices of 
4h Delivery ſhall think meet, &c. J Us ad 

v4, 61. But it is provided, Par. 6. That Juſtices of Peace, and Coroners, 
hin the City of London, and the County of Middleſex, and in other Cities, 
gls, and Towns Corporate, ſhall within thetr ſeveral Furiſdictions, have 
\tlyrity to let to bail Felons and Priſeners, in fuch Manner and Form as the 

0 been before accuſtomed ; and alſo ſhall take Examinations and Bonds, as 1s 
freſaid, upon every Bailment by them made, and certify every ſuch Bailment, 
nl and Examination, at the next general Gaol-Delivery, &c. 


From theſe Statutes the following Particulars appear moſt obſervable. 


0:7, 62. Firſt, That it ſeems clearly to be imply'd by the above men- 
Loe Statute of 1 R. 3. 3. which authorized any one Juſtice of Peace to 
11 Perſon on a flight Suſpicion of Felony, in like Manner as if ſuch 
fm had been indicted at Seſſions, That before that Statute, Juſtices Coke, Bail 
hebe could bail thoſe only for Felony, who had been indicted of it ang _ 
© them. And by Parity of Reaſon it | ſeems alſo to follow, That E H. H. P. C. 
er had no Power to bail Perſons for any other Crime before ſuch In- 137, 138. 
ment, unleſs it were an Offence directly tending to the Breach of the 
ae, the Bailing of Perſons for which ſeems properly to come under supra Sea. 
er Conuſance as Conſervators of the Peace: And therefore it ſeems 54- 
Ficult to maintain the Power of one Juſtice of the Peace to bail a Per- 
p for any other Crime, unleſs it be by ſome Statute limited to the Co- 
ance of one Juſtice, or the Party have been indicted for it at Seſſions, 
ile the Commiſſion in giving a Juſtice a general Juriſdiction over any 
me, ſhall be conſtrued ſo far only to give him a Power to bail a Perſon 
del of it, as it makes him a judge of it, which he cannot be till it come 
uacly before him by Indictment ; and the Statutes above mentioned ſpe- 

ly relating to the Power of Juſtices of Peace, in granting Bail, expreſly 
ure the Conuſance of two Juſtices. - 5 | 
g. 63. Secondly, That Juſtices of Peace have no Power to bail 
leſon not repleviſable by the above mentioned Statute of Weſtmin- 2 H. H. P. c. 
1.15, from whence it ſeems to follow, That a Perſon under the ac- 138, 139, 
| Commitment or Arreſt of any other Magiſtrate, or even of a private 15. 

lon, tor any Crime declared to be irrepleviſable by that Statute, as 
eon againſt the King's Perſon, Arſon, Sc. cannot be delivered from 
impriſonment by the Bailment of any Juſtice of Peace. Yet if a Per- 
Lat large be only accuſed of any ſuch Crime, on a {light Suſpicion, 

Ie a Juſtice of Peace, it ſeems that the Juſtice ought not to commit 
5 but to take Surety of him to appear before a proper Court, as hath 
n more fully ſhewn in Relation to the Sheriff, Sect. 46. And inaſmuch as 

wove mentioned Statute of 1 & 2 Ph. & M. 1 3. expreſly mentions 

bling of Perſons for Manſlaughter, as well as for other Felonies, 
© an be no Doubt, but that Juſtices of Peace may, by Force thereof, vide Supra 
dil any Perſon impriſoned on a flight Suſpicion of a Fact, clearly Sect. 33, 34. 
ung to be no higher an Offence than Manſlaughter, and much more 
appear to amount to no more than Homicide by Miſadventure, or in 
defence. Yet it ſeems to be agreed, That ſuch Juſtices muſt, at their 1 Rol. Rep. 
l, take Care that the Offence in Truth amounted not to Murder ; and or | 
they ought in no Caſe to bail any Perſon who manifeſtly appears to H. F.C. 35 ; 
Ee have 
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of Death, on the Circumſtances above mentioned, as it ſeems agreed i 


105 Of Bail | ook] 
Lamb. 346, have been guilty of any of the Homicides above mentioned, either b 
347. own Confeſſion, or the Notoriety of the Fact, not only becauſe the | | 
mentioned Statute of Weſtminſter 1. 1 5. which is the Pattern preſcribes 
11 & 2 Ph. & M. for the Direction of Juſtices of Peace in Relation to 1, 
Supra Sect. expreſly excludes all Perſons from the Benefit of it which are guilty of ,, 
44s 45- and manifeſt Offences ; but alſo becauſe the Statute of Glouceſter, cap, 
* 314 expreſs, That all Perſons who are guilty of Homicide, by Mifadventur. 
ae in Self-defence, ſhall be kept in Priſon till the next coming of the Jukk 
Itinerant, or of Gaol-Delivery. [29] | | | 
Se. 64. Thirdly, That the chief Import of theſe Statutes is to ſen 
what Manner Perſons are to he bailed by Juſtices of Peace, and not tu 
_ Clare what Perſons are bailable by them; in relation to which Matter, the, 
Rules of the Statute of Weſtminſter 1. are generally ſtill to be follow 
which extending only to criminal Offences puniſhable in the ordinary 
by Indictment before the Sheriff, Sc. give no Power to bail Perſons ul 
| on Proceſs in Civil Actions, or for Contempts to Superior Courts, » i 
Dalt. cap. 114. Proceſs of Rebellion out of Chancery. And therefore by a rem 
N ; . Conſtruction of all theſe Statutes, Juſtices of Peace have no Powe in; x 
ſuch Caſes to admit any Perſon to Bail. q 
| Sec. 65. As to the third Point, viz. Where Bail is grantable by | 
Cromp. 154. Juſtices of Gaol-Delivery, it ſeems to be clearly ſettled * at this Dy, 7 { 
71 wp ſuch Juſtices may bail any Perſon convicted before them of Homicide n 
129, 131. Miſadventure, or in Self-defence, the better to enable him to put WA: 
H. P. C. 101, Pardon: And if a Perſon convicted of Manſlaughter before ſuch Juli 
Fr? Coon. purchaſe his Pardon, it ſeems, that they may * bail him, even after x 
361. Seſſions is determined, till the next Seſſions of Gaol-Delivery, that 
1 F may come in then and plead his Pardon, for that the Power of ſuch 
8. P. C. * ſtices ſeems © to continue for ſuch Purpoſes after their Seſſions. Alf 1 
C.15.D. a Man be convicted of Manſlaughter before ſuch Juſtices, againſt oi: 
pag cls Fes Evidence, it is ſaid that they may bail him till the next Seſſions of Mi 
S. P. C. 74. D. Delivery, in order to purchaſe his Pardon in the mean Time. 
Fitz. Coron. ſeems, © That Juſtices of Peace have no Power to bail a Man in ay | 
Mampriſe, ;. theſe Caſes, becauſe they are tied up for the moſt part to the Rules i 
> Crompt. ſcribed by the above mentioned Statute of Weſtminſter 1. But this Sul 
55 1 not f extending to Juſtices of Gaol-Delivery, ſeems to leave them a di 
rife 94. tionary Power in thoſe Caſes wherein it reſtrains the Sheriff from adm j 
N. ten. 


Perſons to Bail. And therefore if a Defendant in an Appeal of I 


cap. b. ſect. 7. Plead an Excommunication in Diſability of the Plaintiff, it ſeems 0 
« Cromp. holden by Staundford, * That ſuch Juftices may bail the Defendant 
p. Day to Day, till the Plaintiff ſhall be abſolved, for that otherwiſe tr: gu 
104, 105, fendant might lie in Priſon for ever, without any Opportunity of cl 
Vito open to his Trial. But it is obſervable, That the Beoks h which are cited oP" 
ar Mp Maintenance of this Opinion, ſpeak only of an Appeal of Robbery: 1" 
2 ex 185. Juſtices of Gaol-Delivery have ſuch Power of Bailing Perſons in the WWF" 
180. 


i 
3 Caſes above- cited that they have, I do not find any Reaſon why the 
priſe, 6. not as well upon other ſuch like Circumſtances, bail Perſons ini: 
Frog 71 * op appealed before them of any other Crime, in ſuch Manner s 1 


ſeems contra- 
ry. 


Court of King's Bench may do, as ſhall be more fully ſhewn under 


next Point. | 


As to the Fourth Point, 4/2. Where Bail is grantable by the Co" 


Weſtmin er-Hall, I ſhall endeavour to ſhew. 


G3 
2 
— 


Chap. 15. Of Bail. 107 


1. Where it is grantable by the Court of King's Bench. 
2. Where by the other Courts of Weſtminſter-Hall. 


Js to the firſt of theſe Points I ſhall conſider, 


1. Where Bail is grantable by the Court of King's Bench, to a Perſon 
8 

impriſoned by the King's ſpecial Command, or by the Order of his 
P rvy Council. 

2. Where to a Perſon committed by either Houſe of Parliatnent. 
Where to one committed by the Court of Chancery. 
Where to one committed by an Inferior Court of Record. | 
Where to one expreſly excluded by the above mentioned Statute of 

Weſtminſter 1. Chap. 15. from the common Benefit of a Replevin by 
the Sheriff. 


| 5:7. 66. As to the firſt of theſe Particulars, viz. Where Bail is grant- 

tle by the Court of King's Bench to a Perſon impriſoned by the King's 

el Command, or by the Order of the Privy Council; I do not find 

ut that where-ever * a Commitment by the Privy Council hath ſpecial- * 5 Mod. 78. 
| preſſed the Crime for which the Party hath been committed, this ! A4 45. 
art has always admitted him to Bail, on the like Circumſtances on 298. 25 
lich, in Diſcretion, it will grant Bail on other Commitments: And * 
ere-eyer it has appeared, that Perſons have been impriſoned by Colour . 
m uſurped Authority, pretended to be derived from any Patent what- 1 And. 297. 
xr, contrary to Law, it ſeems that the ſaid Court hath always dif- 3 . ; -" 
ured the Perſons ſo impriſoned, without Bail. But there have been 1 Rol. Rep. 
merly many Opinions © That Perſons committed by the ſpecial Com- 134, 192. 
nd of the King, or of his Privy Council, without expreſſing any other . "a . 
uſe of the Commitment, were not bailable by any Court whatſoever, Con. Mo. 339 
out ſome Intimation of the King's Conſent to ſuch Bailment, by Let- re 1 
tom the Privy Council, or otherwiſe. And a Diſtinction 9 was taken 2 on hs 
nne between a Commitment by one of the Privy Council, and a Com- Habeas Cor. 
ment by the whole Body; and that the former ought indeed to ſet forth Ing Loans, 8: 
Itcher Cauſe of the Commitment beſides the Command of the Perſon 82, c. 
I» made it; but that the latter needed not any. | VVV C0: 70s 
Wy 67. But this Matter came afterwards to be very ſolemnly de- Ca Sis Ao. 
in the famous Caſe © of Sir John Corbet and others, who being im- guments on 
ned by a Warrant from the Privy Council, about the third Year of Cie 
Reign of King Charles the firſt, moved the Court of King's Bench to tpn, 
ut them to Bail upon their Habeas Corpus; whereupon it was returned; & _— 
they were detained in the Priſon of the Fleet by the ſpecial Com- feftions, : 
of the King, ſignified” to the Warden by a Warrant of ſome of the 1 Part. Fol. 
ters of the Privy Council, in which Warrant no other Cauſe of the 43% Ke. 
Fnment was contained but ſuch Special Command: And it was 

fly urged on the Behalf of the Priſoners, That ſuch Impriſonment 

ant the Statute of Magna Charta, cap. 29. which provides, That 

man ſhall be taken or impriſoned, and that the King will not paſs upon him, 

ndemn him, but by the Judgment of his Peers, or the Law of the Land; 

alg againſt many other Statutes f made in Affirmance of Magna * 25 Ed. 3. 4. 
by which it is ordained, That no Man ſhall be taken by Petition, or Sug- - = 2 
ade to the King or to bis Council, unleſs it be by Indi&ment or Preſent- — 
4 2 Proceſs by Original Writ ; and that no Man ſhall be impriſoned, &c. 

i brought to anſaber by due Proceſs of Law; nor be put to anſwer with- 

entment before Fuſtices, or Matter of Record, or by due Proceſs, and Writ 

Original. 
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Bock. 1] 


Original. And it was argued, That the Liberty of the Subje& would k. 

precarious, and lie at the King's Mercy, if Perſons who happen to ino 

his Diſpleaſure, for what perhaps the Law eſteems no Crime, ſhould by 

Means of ſuch a Commitment be liable to be for ever impriſoned, vit 

out any Poſſibility of Redreſs; and that it ſeems inconſiſtent with nat 

ral Juſtice to expoſe a Man to fo ſevere a Puniſhment for a ſuppoſed Grind 

alledged againſt him, without giving him an Opportunity of ce, 

himſelf by a lawful Trial. And it was farther urged, That, accord 

to the Opinion of Sir John Markham, in the Time of King Eduard 

7. 4 b. Fourth, the King could not ſo much as arreſt a Man upon Suſpicion 

"F.C. Treaſon or Felony, as any of his Subjects may; for that if the Kn 

ſhould do Wrong, the Party could have no Action againſt him, Aly, | 

was inſiſted, That the Preamble of the Statute: of Weſtminſter 1. fl 

which declares, That Perſons impriſoned by the King's Command hy 

always been taken to be irrepleviſable, muſt be intended only of a f 

plevin by the common Writ de Homine replegiando, or by the Sheriff; 

ofiicis, without Writ, for that it ſpeaks only of a Replevin by Shai 

and others; and therefore ſhall not be taken to extend to ſuperior Court 

And it was never thought, that the Court of King's Bench was r«trn 

by it from Bailing Perſons impriſoned for Homicide ; and yet all ſuch ; 

equally declared by the Statute to be irrepleviſable : Alſo many Prede 
were alledged, whereby it appeared, That Perſons committed by 

King's ſpecial Command had been diſcharged upon Writs of Hoh 

Cer: | | 

Sect. 68, But on the other Side it was argued, That ſuch Conn 

ments could not reaſonably be intended to be againſt the Purviey of t 

Statutes above-cited, inaſmuch as the ſaid Statute of Weſtminſter 1, 

which was made in the very next Reign after that in which the St 

of Magna Charta was made, it was declared to be a ſettled and undat 

Point, That Perſons committed by the Command of the King (vl 

Vide Supra as it ſeems to be agreed, is to be underſtood of the King's ſpectal, a 

Sect. 36. Jute, and extrajudicial Command) are not repleviſable: Ard it a 

be imagined that ſo high a Regard ſhould be paid to ſuch a Comnutm 

if it were thought to be illegal, and contrary to Magna Charta. and 

was inſiſted, That Commitments of this Kind have often been alin 

« Vide Supra by the Courts of Juſtice, and are mentioned by Authors“ of tix 

OS Credit ſince the above- cited Statutes, without any the leaſt Obj:Qu 

1 '' their Legality, and as depriving the Party impriſoned by them fi 

F. N. B. 66. common Benefit of the Writ of Replevin. And it was alſo n 

* urged, That there are often ſecret Cauſes not fit to be divulged, N 

may make it neceſſary for the Safety of the State, in ſome particu! i 
cumſtances, to reſtrain ſome Perſons from their Liberty for a certain 1 

and that the King who is entirely entruſted with the Manageme 

State-Affairs, ſhall be preſumed always to act for the Publick G 

and that it is immodeſt for any of his Courts to queſtion the Juſtice d 

Proceedings of this Kind, which the Law ſeems wholly to have ld 

his Wiſdom, or to ſuffer a Suggeſtion that he abuſes his Preroga 

cover Oppreſſion; and that the Subject is in no Danger of perpetul 

Ruſtworth's priſonment on this Account, for that the Court of King's Bench hal 

98 ways uſed a diſcretionary Power over ſuch Commitments, as We * 
510. others, and therefore upon ſpecial Circumſtances of Hardſhip, 

mit Perſons under ſuch Commitments to Bail; but that where ther 

nothing extraordinary in the Caſe, it hath been the general Courſe | 

Court not to do it without a ſpecial Order from the Council fo 


3 . 


1H. 
2 H. 
131. 


hap: 15. Of Bail. | 109 
1 from the Examination of moſt of the Precedents relating to this 
[ 4 And therefore in the Caſe abovementioned the Court of King's 1 Rol. Rep. 
Nl was unanimous in Opinion, That Sir John Corbet, and the other 809 the Argu- 
emen ſo committed by the King's Special Command, as is aboyemen- ments on the 
"ad no Right, prima facie, to demand the Benefit of Bail, with- Habeas Cor 
he Conſent of the Council, and therefore remanded them. ed 
. 69. But this Matter being afterwards conſidered in Parliament, and pag. 81. 
eng the general Opinion, That the chief Reaſon why thoſe Gentlemen 
1 the King's Diſpleaſure was their Refuſal to pay the Loans, which, 9 
hey infiſted, were demanded of them without ſufficient Authority; Part 1. 428, 
+ being evident, That if there were no certain legal Remedy for the 473, 499, Ke. 
ty of the Subject againſt ſuch a Strain of the Prerogative, no Man 
1 be fafe in maintaining his Property, either in Parliament, or out of 
uſt a diſputed Demand from the Crown, but would be liable to a 
ionary Impriſonment, and that under Colour of Law, without any 
In Redreſs from the Law; it was thought neceſſary on this Occa- 
to draw up the famous Petition of Right, which was afterwards aſ- 
to by the King, wherein, among other Things, the Lords and Com- Ruſhworth's 


m complain to the King, That againſt the Tenor of the above * cited —— pg 


tits, divers Subjects had then of late been impriſoned, without any Cauſe 613. 

; and when for their Deliverance they had been brought before Fu- * — 

« Writs of Habeas Corpus, there to undergo and receive as the Court 

ul order ; and their Keepers commanded to certify the Cauſes of their De- 

wr, no Cauſe had been certified, but that they were detained by his Ma- 

js ſpecial Command fign:fied by the Lords of his Privy Council, and yet 

' returned back to ſeveral Priſons, without being charged with any Thing 

which they might make anſwer according to the Law: And thereupon the 

Lordo and Commons, among other Things, humbly pray, That no Freeman, 

n ſuch Manner as is before mentioned, be impriſoned, or detained, &c. 

gell. 70. And it ſeems to have been generally agreed, ſince the Time of 

Petition, That where-ever any Commitment by the Privy Council Vide Cro. 

þ ot expreſſed, with ſome convenient Certainty, the Crime alledged Or. 57, 

wilt the Party, he ought to be bailed upon his Habeas Corpus. 1 8 WY” 

g. 71. And for the greater Security of the Liberty of the Subject, 2 H. H. P. c. 

inſt Commitments by the Command of the King, or of his Privy 144, 14. 

ncih, it is farther provided and enacted, by 16 Car. 1. cap. 10. | 

V. . That if any Perſon ſhall be committed, reſtrained of bis Liberty, 

Her Inpriſonment by the Command or Warrant of the King's Maje- 

in lis nm Penſon, or by the Command or Warrant of the Council-Board, 

Fam of the Lords or others of his Majeſty's Privy Council; That in 

ch Caſe, every ſuch Perſon upon Damand or Motion to the Fudges 

tte King's Bench or Common Pleas, in open Court, ſhall without Delay, 

n any Pretence whatſoever, for the ordinary Fees uſually paid for the 

lade forthwith granted unto him a Writ of Habeas Corpus, to be 

ated generally unto all and every Sheriff, Gaoler, Miniſter, Officer, or 

fr Perſon in <oboſe Cuſtody the Party committed or reſtrained ſhall be, and 

Heri, &c. ſhall, at the Return of the ſaid Writ, and according to the 

mand thereof, on due and convenient Notice thereof given unto him, af 

large of the Party who requires or procures ſuch Writ, and on Securi- 

Mrs own Bond given, to pay the Charges of carrying back the Priſoner, FA 

ſeal be remanded by the Court, &c. which Charges ſhall be ordered by the 

l, br ng or Cauſe to be brought the Body of the Party before the Judges of 

Lat, from hence the ſame Writ ſhall iſſue, in open Court, and ſhall then 

He certify the true Cauſe of ſuch bis Detainer or Impriſonment, and FONT por 
F i the 


Part 1. Fol. 
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See 1 Syd. the Court within three Court-Days after ſuch Return made and del; 


78. 
1 Keb. 305. 
Pl. 15, 17. 


i Mod. 144, 


145. 


Skin. 56,163, Contempt, by the Order of either Houſe of Parliament, may be diſc 
527. 


ing, or remanding the Priſoner: And if any Thing ſhall be otherwiſ⸗ 


fo offending ſhall forfeit to the Party grieved, his treble Damages, &c 


nothing more than the Liberty of the Subject, ſhould give us a Rem 


Of Bail. Dod 


ere 


open Court ſhall proceed to examine and determine whether the Cay iſ o 
Commitment, appearing upon the ſaid Return, be juſt and legal gr ,; 


ſhall thereupon do what to Fuſtice ſhall appertain, either by delivering | 
fully done, or omitted to be done by any Fudge, Fuſtice, Officer or oth, * 
aforementioned, contrary to the true Meaning hereof, That then ſuc 5% 


Sect. 72. But it is provided, Par. 9. That the above-recited Clap 
extend only to the Warrants and Directions of the Council-Beard, and 3 
Commitments, Reſtraints and Impriſonments of any Perſon or Perſon, | 
commanded or awarded, by the King's Majeſty, his Heirs or Suceeſy 

their own Perſon, or by the Lords and others of the Privy Council, ande 
one of them. _ Us | 

Sect. 73. As to the ſecond Particular, vig. Where Bail is grant 
the Court of King's Bench, to a Perſon impriſoned by either Hy; 

Parliament, There can be no Doubt but that the higheſt Regard 
be paid to all the Proceedings of either of thoſe Houſes, and that yy 
ever the contrary does not plaialy and expreſly appear, it ſhall te p 
ſumed that they act within their Juriſdiction, and agreeably 9 
Uſages of Parliament, and the Rules of Law and Juſtice : And the 
fore, where-ever it ſtands indifferent upon the Return of a Haben C 
whether a Commitment by either of thoſe Houſes were ſtrictly [ep 
not, and the Parliament be ſtill fitting, I can find no Precedent tf 
' Priſoner hath been bailed by the Court of King's Bench. And it auf 
but be expected, that thoſe Houſes would be apt to reſent an An 
of this Kind, which might ſeem to carry with it an implicit Refdj 
on their Honour, as unjuſtly depriving a Subject of his Liberty, andy 
ting him under a Neceſſity of demanding Juſtice from another (i 
by unreaſonably refuſing to reſtore him to it; which ſurely ſhall x 
be intended, where their Proceedings are capable of a more fayan 
Conſtruction. And therefore in the Lord Shaftbury's Caſe, who, y 
his Habeas Corpus in the King's Bench, was returned to have been com 
ted by the Houſe of Lords for his high Contempt committed again 
Houſe, the Court would not take Notice of any Exceptions againk 
Form of the Commitment, as that it was too general, and did not 
preſs the Nature of the Contempt, or in what Place it was commit 
Sc. for that it ſhall be preſumed, That it was ſuch for which the le 
might lawfully make ſuch an Order, and no other Court ſhall pric 
to them in what Form they ought to make it. But if it be demm 
in Caſe a Subject ſhould be committed by either of thoſe Houſes, i 
Matter manifeſtly out of their Juriſdiction, what Remedy can he hal 
I anſwer, That it cannot well be imagined that the Law, which fa 


againſt Commitments by the King himſelf, appearing to be illeg, * 
yet give us no Manner of Redreſs againſt a Commitment by our Fel 
Subjects, equally appearing to be unwarranted. But as this 1s 4 
which, I am perſwaded, will never happen, it ſeems needleſs over nt 
to examine it. 
SeZ. 74. However it ſeems agreed, That a Perſon committed f 


ged by the Court of King's Bench after a Diſſolution, or Prorogation 
the Parliament, whether he were committed during the Seſſions, 


afterwards; for that all the Orders of Parliament are deter . 
: * Dif 


Chap. 15 of Bail. III 
biſlution, or Pror ogation; and all. Matters before either Houſe muſt be 1 Keb. 871, 
commenced a-new at the next Parliament, except only in the Caſe of a * 8 0 
Writ of Error: And if the Subject ſhould be deprived of his Liberty till , ths: 9 
| the next Parliament, which perhaps may not meet again in many Years, 1 Mod. 155, 
10 one could ſay when his Impriſonment would end. 157¹ 

gef. 75. But it is holden in Shower”'s Reports, That a Lord committed Shower 100. 
iy the Houſe of Lords, on an Impeachment of 'Treaſon, and afterwards 

-doned cannot be diſcharged by the Court of King's Bench, becauſe the 
[Impeachment being in a Superior Court, the Pardon muſt be pleaded 
dere; and the Commitment being by the Lords, the King's Bench cannot 
ke Conuſance of it. Yet it ſeems to have been taken for granted in the 

Lord Stafford's Caſe, That the Court of King's Bench may, in their Diſ- 

cretion, bail a Lord upon an Impeachment of High Treaſon, which in Raym. 481; 
that Caſe they refuſed to do, not as a Matter out of their Power, but as Skin. 56, 
|, Thing which they were not bound to do, and improper on Conſidera- _ . 
ton of the whole Circumſtances. And though the Reaſons above cited 1 33. 35 
tam Showers Reports ſeem proper to prove, That the Court of King's 
duch cannot diſcharge a Priſoner from any Impeachment in Parliament 

ahtfoever ; yet they ſeem by no Means to prove, that they cannot bail 
um. But it is obſervable, That it doth not clearly appear, from either 
of the abovementioned Reports, whether any Parliament were fitting at 
the Times of the Motions for ſuch Diſcharge and Bailment, or not; but it 
certainly moſt likely to prevail in ſuch a Motion, when no Parliament 
s ſitting, nor likely ſoon to fit, and after the Party hath been long in Pri- 
ſan; becauſe, in ſuch a Caſe, if he ſhould not be bailed, he might be per- 
retually K FS for a Crime, without any Opportunity of making his 
Defence. 30 ö 8 

Se. 6 As to the third Particular, vig. Where Bail is grantable by 
he King's Bench, to a Perſon committed by the Court of Chancery, 
lle is ſaid in the Books, except in the Reign of King James the firſt, 
xtthe Time when Sir Edward Coke was Chief Juſtice, when this Matter 
ws very much litigated, and occaſioned great Heats between the two 

Cutz, and ſeveral Perſons committed to the Fleet by the Chancellor, 

mere bailed by the Court of King's Bench, upon Exceptions to the Ge- 
nenlity of the Form of the Commitments, as * not ſhewing the Time = ; Rol. Rep. 
of the Commitment, or ſetting * forth only the Command of the Lord 292- pl. 32. 
Chancellor as the Ground of the Impriſonment, without mentioning any » . 
eine at all, or mentioning the Crime in © general Terms, as for a Rol. 1 
Conempt to the Court of Chancery, without ſhewing what the Con- 279. HL, 
tempt was, or at what Time committed: And one * Glanuil, who was _ 6 A 
Fneratly committed by the Command of the Lord Chancellor, without 32. 218. pl. 
kting forth any Cauſe of ſuch Command, ſeems to have been bailed ,7*® 
lon Examination of the Merits of the Decree, for diſobeying whereof * | Rol. Rep. 
It was in Truth committed; whereby it appeared that the Decree rela- ALLE» 
kd to a Matter before adjudged at the Common Law, which was thought ; 8 
[antrary to the Purport of the * Statutes of 27 Ed. 3. 1. & 4 H. 4. 23. Cro.Jac. 343. 
But this Proceeding being reſented by the Lord Chancellor, the ſaid my age 
blarwil was afterwards recommitted by him for the ſame Matter, and 7 Rol. 2 
Xt was afterwards, on another Habeas Corpus, bailed the ſecond Time by 277: 
te Court of King's Bench: But I have not met with any Precedent of 8 
ths Kind of late Years; and how far the long Diſuſe of ſuch like Pro- 3 Bulſt. 115. 
<ings may have leſſened the Authority of the Caſes above mentioned, Pilion 31. 


| ; 3 Leon, 18. 
my deſerve to be conſidered. However, it cannot but be expected 8 


7 


That 
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2 Bulſt, 139, Man on a Commitment by a Mayor of a Town, or a Juſtice of Peace 


Vaughan where a Perſon on a Habeas Corpus, was returned to have been comm 


112 „ Bail. | * Dooky 
That the Superior Courts will pay the higheſt Regard to one anoqy, 
Prodeedings, and be ready to preſume, That they are agreeable to ts 
unleſs the contrary appear, or the Caſe be very particular and extragr. 

Vaughan 130, dinary, which may perhaps reaſonably induce them, in ſome Cirgy,, 

nr” ſtances, to make Exceptions from thoſe general Rules, which in comm 

| Caſes uſually govern their Diſcretion, But what Caſe in particular my * 
ſaid to be of ſo extraordinary a Nature, it would be needleſs and preſum 
tuous for me to endeayour to examine. But as to the Caſe abovementg, 
ed, which was formerly ſo much litigated, concerning the Chancery, 
giving Relief againſt a Judgment of Law, fince it ſeems to be ſettly 

this Day, that the Chancery may, in ſome Caſes, give Relief a8 0 
the unequitable Uſe of ſuch a Judgment, eſpecially as to a Point not g. 

_ Book 1. lieyable by Law; whenever it ſtands indifferent, whether the Matter ey 

1 * amined by Chancery, after a Judgment at Law, be of ſuch a Natur , 

is proper for Relief in Chancery, or not ; it is not probable, That ay 

other Court of Meſtminſter-Hall will eaſily preſume that it is not, we 
the Chancellor, who is the proper Judge, hath determined that it;; 

1 Mod. 155. And! agreeably hereto it hath been adjudged, That a Commitment fon 

wo yg Chancery, for Diſobedience to a Decree, is good, without ſhewing yy 
the Decree was. 

Sect. 77. As to the fourth Particular, vig. Where Bail is grant by 
the Court of King's Bench to one committed by an inferior Court q Re 

Mey 157. cord; it ſeems, That this Court, having the Supreme Controul of al n. 

7 2 Phan * ferior Courts, may, in Diſcretion, on Confideration of the whole (i 
cumſtances of any Caſe whatſoever, bail any Perſon who ſhall appe 
to have been unjuſtly or hardly deprived of his Liberty by any infer 
or Court. And therefore, where-ever it ſhall clearly and expreſly appex, 
that a Perſon hath been committed by any ſuch Court, for a Mat 

See Buſhel's Which either is in Truth no Crime at all, or if it be a Crime, 1s 1 

8 within the Juriſdiction of ſuch Court, there can be no Doubt but th 

Reports. it is a proper Motion to the King's Bench to bail him. But in what ode 
Caſes in particular one may hope for the like Succeſs in a Motion « 
this Kind, it ſeems difficult to determine; for that every ſuch Caſe depend 
upon its particular Circumſtances, which have great Weight with tix 
Court in its Determinations of this Kind, in which it is in great Me 

| ſure left to its Diſeretion. And therefore, though perhaps it may bu 


149.5 other inferior Magiſtrate, for a Contempt, without ſhewing the pana 

lar Nature of it; yet it cannot be expected, that it will with like de 

dineſs bail a Man on ſuch a general Commitment by a Court of a l 

« See the pre- er Dignity, as a Court of Oyer and Terminer, or any other Cal 

2 of Meſiminſter-Hall; to the Honour of whoſe Proceedings the great 

Jac. 219. and Regard is always to be given; and on this Ground chiefly, as I ſuppok 

139, 140. ted by an Order of the Exchequer, for not paying a Fine of 50 „ by ü 

Fccleſiaſtical Commiſſioners impoſed upon him, the Court of Ng 

» Cro. Car. Bench ® refuſed to bail him, though it was not ſhewn wherefore the a 

579 Fine was impoſed. And as a great Regard is always paid to the Digi 
of the Court by which the Party is committed; fo is it likewiſe te 

Notoriety of the Offence ; and therefore, where a Perſon convicted 

buying and felling old Money, before Juſtices of Oyer and Term" 

was committed in Execution for the Fine, by an Order of the Con 

© Sid. 144, not ſtrictly formal, yet the Court of King's Bench refuſed © to bail 


286, 30. for this Reaſon chiefly, becauſe he was in Execution, and his o 
. 


ent was defective only in Point of Form. Alſo where Perſons taken Salk: 448: | 
n Execution for their Fines to the King, ſet on them by a Seflions of #43" '9s 
"ſlices of Peace, have not only brought their Habeas Corpus, but alſo Vide Match 
ir Writ of Error in the King's Bench; and aſſigned Errors, yet the 18355 by 
urt has refuſed to bail them. But I take it for granted, in thoſe Cas 289. 
Which are but briefly reported, That it appeared upon the whole Rex 1 Sid. 320. 
id, That ſuch Fines were legally impoſed: Alſo it ſeems, That the dane: 
1 Court has ſometimes been induced to deny Perſons committed b 
her Courts, by Warrants not ſtrictly formal, the Benefit of Bail, for 
e Enormity, dangerous Tendeney, or Obſtinacy * of their Offence, 1 pug. 
Mich if it had been attended with leſs aggravating Circumſtances might from 48 tog 
t have excluded them from it: Alſo the ſaid Court, in determinin N 
peter it be proper to bail a Man committed by another Court, uſually 33). K 72 
niders all the other Circumſtances of the Caſe, as the Length * and 411; pl. 44. 
K.cdhip © of the Impriſonment, and ſuch like, in order to give ſuch a 100 * 
termination upon the whole, as may be moſt agreeable to the Honour 337. pl. 15. 
{ Prerogative of the Crown, and the Liberty and Safety of the Sub- 7 18 = 
17.78. But it ſeems to be agreed, That no one can in any Caſe 
overt the Truth of the Return to a Habeas Corpus, or plead or ſug- 
| ny Matter repugnant to it: Yet it hath been holden; That a Man 
x confeſs and avoid ſuch a Return, by admitting the Truth of the Mat- 
contained in it, and ſuggeſting others not repugnant, which take off 
Eft of them. And upon this Ground; where one Swallow, a Citi- 
Wn of London, was committed for refuſing to accept the Office of an Al- 1 Sid. 287 
man of the faid City to which he had been elected, and the Cuſtom of. 
City juſtifying a Commitment for ſuch a Refuſal; and the Election and 
full were ſet forth in the Return to the Habeas Corpus; he filed a Sug- 
an in the Crown-Office, That he was an Officer of the King's Mint, 
| that all ſuch Officers were exempted from all City-Offices; both by 
Eicription and by the King's Charter; and thereupon the Patent of the 
nt of his Office, and alſo the Patent of the Exemption being inrolled in 
art he was diſchargetn. | 3 
8.79. Alſo the Court will ſometimes examine by Affidavit, the | 
unſtances of a Fact on which a Priſoner brought before them by an 5 Mod. 323. 
js Corps hath been indicted, in order to inform themſelves, on Exa- = 25 
ton of the whole Matter, whether it be reaſonable to bail him or 
And agreeably hereto, where one Fackſon, who had been indicted Trin. 4. 
Frcy before the Seſſions of Admiralty, on a malicious Proſecution, 5g 1. 
pit his Habeas Corpus in the ſaid Court in order to be bailed ; the 
n examined the whole Circumſtances of the Fact by Affidavits, up- 
which it appeared, That the Proſecutor himſelf, if any one, was 
and carried on the preſent Proſecution to skreen himſelf; and 
upon the Court in Conſideration of the Unreaſonableneſs of the Pro- 
mn, and the Uncertainty of the Time when another Seſſions of Admi- 
might be holden, admitted the ſaid Fackſon to Bail, and committed the 
_ till he ſhould find Bail to anſwer the Facts contained in the Af- 
. 80. As to the fifth Particular, viz. Where Ball is grantable 1 
of King's Bench, to one excluded by the above mentioned Statute TA 
er I. chap. 15. from the common Benefit of a Replevin by 2 H. H.Þ. C. 
"Kit; It cannot be doubted, but that notwithſtanding neither * the N 
of this, nor of any other Superior Court of Juſtice, are ai > 
En Ces | Ge within 
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* ; Bulſt. 113. 


1 Rol. Rep. 
168. 
Supra Sect. 


33. 
Latch 12. 
S. P. C. 74, 


77 
Skin. 683. 


5 Mod. 454, 


114. 
Vide ſupra 
Sect. 33. 


25 H. 7. 16. 


pl. 7. 
2 Inſt. 188. 


H. P. C. 101. 


8. FP. C. 74. 
Letter A. 


420 ... 


. 74s 
Letter A. 
2 Inſt. 188. 
1 Sid. 316. 


2 Crompton's 


Juſtice 154. 
pl. 22. 
h 5 Mod. 


454» 455 
x Sid. 78. 


1 Bulſt. 85. 


Palm. 558, 
559- 


1 Keb. 305, 


306. 
48 Ed. 3. 
22. a. 


33 Aſſ. pl. 12. 
13 Ed. 4, 8. 


Pl. 3. 
Bro. Main- 


priſe, 48, 73. 


S. P. C. 72. 


Daliſon "op 4 a | 
or hail him, if it ſhall be doubtful whether the Commitment Weile 


2 Jo. 13, 14» or not, &c, However it is certain at this Day, That by Force 


3 Leon. 18. 
17 


306. 


difficult to find an Inſtance where Perſons attainted “ of Felony, or hn 


to induce the Court to grant it: As where a Perſon taken by a 2 
utlagatum, on an Appeal of Felony by the Name of F. S. Gentle 


not the ſame Perſon who was outlawed, in which Caſe the Court in iy 


3 Bullt, 113, 


in Term or Vacation, may award a Habeas Corpus by the Common E 


2 Mod. 198. 


Of Bail. - Book 11 


within the Purview of that Statute ; yet * they will always, in the; br 


cretion pay a due Regard to the Rules preſcribed by it, and not Fr 


a Perſon to Bail who is expreſly declared by it to be irrepleviſahle, r 
out ſome particular Circumſtance in his Favour : And therefore it {,,, 


convicted thereof by Verdict general or © ſpecial, or notoriouſly 4 ,; 
of Treaſon or Manſlaughter, Cc. by their own Confeſſion or other 


have been admitted to the Benefit of Bail, without ſome ſpecial Mos 


pleads that his. Name is F. S. Yeoman, and not Gentleman, and ſo x 


cretion may bail him; for until the Plea is determined, it appes 
whether he were the Perſon intended, or not. Or where * a Perſyn; 
lawed alledges an Error in the Record, in which Caſe alſo the (y 
ex gratia, may bail him, eſpecially if the Error be apparent. Or pt 
a Man is convicted * of Felony, upon Evidence by which it plan y 

rs to the Court that he is not guilty of it; in which Cale er 4 
Juſtices of Gaol-Delivery may bail him. Or where! it appeir w f 
Court that the Proſecutor of an Indictment, or the Plaintiff in 4 
peal, hath unreaſonably delayed his Proſecution ; as where ty Nl 
are returned upon two Writs of Scire facias, awarded againſt a Plinif 
an Appeal removed by Certiorari into the King's Bench, and the Pripn 
hath lain a long Time under Confinement. Or where * the Defendant 
an Appeal hath pleaded an Excommunication in Diſability of the Plint 
In which Caſe it is apparent that the Plaintiff cannot proceed at pr 
and if the Defendant ſhould be kept in Priſon till the Plaintiff te 
ſolved, he might be a Priſoner for Life. Or where * it appears u 
Court, That the Defendant may be in Danger of lofing his Life,“ 
by Famine, or a dangerous Diſtemper, &c. if he continue long 


Priſon. 


As to the ſecond Point, viz. In what Caſes Bail is grantable by the of 
1 Courts of Weſtminſter-Hall : J ſhall confider, 


1. How far it is grantable by ſuch Courts, or Perſons commit 
Cauſes under the Degree of Treaſon or Felony. 
2. How far to Perſons committed for Treaſon or Felony. 


Sef. 8 1. As to the firſt Point, vis. How far Bail js grantabl 
the ſaid Courts, to Perſons committed for Cauſes under the Deg 
Treaſon or Felony, it ſeems, ! That the Courts of Common Ples i 
Exchequer, at any Time during Term, and the Court of Chancery, ® 


for any Perſon committed for any ſuch Cauſe, and thereupon di 
him, if it ſhall clearly appear by the Return, That the Comma 
was againſt Law (as being made by one who had no Juriſdi&tion © 
Cauſe, or for a Matter for which by Law no Man ought to be pu" 


Habeas Corpus Act, Par. 3 & 10, ſet forth more at large Sect. 17 : 
any of the ſaid Courts, in Term-time, and any Judge of either Bench 


Baron of the Exchequer, being of the Degree of the Coif, in the! 
3 


Chap. 15. eh Of Bail. | | | 115 
don, may award a Habeas Corpus for any Priſoner whatſoever, who is bail- 

tle by the Intent of that Act, and thereupon bail him. | 

g,. 82. As to the ſecond Point, viz. How far Bail is grantable by 

whe ſaid Courts to Perſons committed for Treaſon or F elony, it is obſervable, 

+ the above mentioned Clauſes of the ſaid Habeas Corpus Act extend | 
o to Perſons committed for Treaſon or Felony, plainly and ſpecially ex- 
eſſed in the Warrant of Commitment; neither do 1 find any printed See Vaughan 
Lie, wherein Perſons committed for ſuch Crimes have been bailed either by 12 177 L 

» Courts of Common Pleas or Exchequer. However it is certain, That i 
\ ſome Caſes Perſons committed for Felony are bailable by the Court of l 
hancery. But our Law-Books being generally filent in Relation to theſe - 8 
ftters I ſhall refer the Reader for the more accurate Knowledge of them, 

o Obſervation and Experience. | HE 5 

. 983. As to the ſeventh general Point of this Chapter, viz. In 2 H. H. P. C. 
Int Form Bail 1s to be taken; it ſeems to be the Practice of the Court 126, 127. 
King's Bench in admitting a Perſon to Bail, who is actually preſent * * 1 Bulſt. 45. 

Court, upon an Indictment or Appeal of Felony, or other Crime, * =” 
wnhable with Loſs © of Member, to take * a ſeveral Recogniſance to Contra 
be King in a certain Sum from each of the Bail, that the Priſoner ſhall à $9. 290; 
prear at a certain Day, &c. and alſo, That the Bail ſhall be liable for i ha * 
Default of ſuch Appearance, Sc. Body for Body. And it ſeems to 21 H. 7. 20. 
let to the Diſcretion of Juſtices of Peace, in admitting any Perſon to bos 1 Gig 
il for Felony, to take the Recogniſance either in a certain Sum, or elſe _ 
y for Body. But * where a Perſon is bailed by the Court of King's Vide 2 Jo. 
knch, before the Return of a Capias awarded againſt him for Felony, or ey p. C. o/ 
s it ſeems to be implied in the Book cited in the Margin that he may be,) Crompt. 
n any Court for a Crime of an Inferior Nature, it ſeems, That the Re- 1 335: 
nice ought to be only in a certain Sum of Money, and not Body for 4 In. 178. 
xy. However it is certain 5 at this Day, That Perſons bound Body for Palt.cap. 1 27: 
dy, are not liable on the Forfeiture of the Recogniſance, to ſuch Puniſh- ſeems contra- 


at to which the Principal is to be adjudged, if found Guilty, but only to L Pall. 45. 
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v9.34, As to the eighth general Point of this Chapter, vi. What Fins. Ke. 


u, before the Statute * of Marlebridge, cap. 28. if a Perſon under ; . 
u had inſiſted on his Privilege as a Clerk, and refuſed to anſwer to s. b. 77. 
c Crime alledged againſt him, his Sureties were to be amerced; and 22 C. 
gh the ſaid Statute have in that Caſe excuſed the Bail, yet an ob- 107 . 
atc Refuſal to anſwer in other Caſes may perhaps remain as it was at C. 2 
Common Law. Mr. Dalton indeed ſeems to be of another Opinion, 3 * * | 
We the Words above mentioned are always uſed of Courſe: But it 2 Hl. H. P. 
w ſtrange, That Words ſhould be looked on as idle and inſignificant 1257 
ue they are moſt uſual and proper. However, if late Practice and fog * ps 
ince have been agreeable to the above mentioned Opinion of 
f Dalton, as I apprehend that they have, they will certainly be of 
Rt Force to maintain it: And indeed it muſt be confeſſed, That if a 
E vail, who are his Gaolers of his own chooſing, do as effectually 
E 1s Appearance, and put him as much under the Power of the 30 
was if he had been in the Cuſtody of the proper Officer, they ſeem ; 

| | to 
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116 Of Commitments. Book I 
to have anſwered the End of the Law, and to have done all that dn i 
reaſonably required of them: But howſoever the Law may ſtand in z 0 
tion to this Caſe, it is certain, That if Perſons be bound by Retopy | 
ſance, that F. S. ſhall appear in the King's Bench the firſt Day of 100 
Term, to anſwer to ſuch an Information againſt him, and not 
till he ſhall be diſcharged by the Court, and afterwards the Atto 

Queen and General enter a Nolle proſequz as to that Information, and exhibit nol! 

18 I! on which the Defendant is convicted, and refuſes to appear in 

: after perſonal Notice, the Recogniſance is forfeited ; for bei xr 
that the Party ſhall not depart till he be diſcharged by the Cour ; 
cannot be fatisfy'd unleſs he be forth-coming, and ready to anſwer to q 
other Information exhibited againſt him whilſt he continues not diſchag, 
as much as to that which he was particularly bound to anſwer to. By; 
ſuch Caſe it ſeems, That the Recogniſance ſhall not be forfeited by the bu 
ty's not appearing in Court the firſt Day of every Term, after he jy 
pleaded to the Information, as it may be before he hath pleaded. 


CHAP. XVI. 


Of Commitments. 


7 


ND now I am to conſider in what Caſes, and in what Manner, Of 
1 fenders are to be committed; for the better Underſtanding whaafY 
ſhall examine, 


1. What Kinds of Offenders are to be committed, 

2. By whom. | 

3. To what Priſon. 

4. What is to be done previous to their Commitment, 
5. What ought to be the Form of it. | 

6. At whoſe Charges they are to be ſent to Priſon. 
7. To what Court the Commitment is to be certified. 
8. By what Means the Party may be diſcharged from ſuch Comm 


ment. | 


Sec. 1, As to the firſt Point, There is no Doubt but that Perl 
2 H. H. p. c. apprehended for Offences which are not bailable; and alſo all Perſons 
23 126. neglect to offer Bail for Offences which are bailable, muſt be ct 


ted. 4 
a. Sec. 2. And it is ſaid, That whereſoever a Juſtice of Peace b U 


210 H. 4.7 tt 
3 — a 26. b. powered by any Statute to bind a Perſon over, or to cauſe him to w ÞF 
27.2 certain Thing, and ſuch Perſon being in his Preſence ſhall refuſe to be bv 

20 Ed. 4.6.b. or to do ſuch Thing, the Juſtice may commit him to the Gaol, to ben 

»* . there till he ſhall comply. | | 
5 H. 7. 4b. Sed. 3. As to the ſecond Point, viz. by whom ſach Perſons | t 
3 to be committed, it ſeems to be agreed by all the Old * Books, *W., 
1 Kd. 4 4. whereſoever a Conſtable, or private Perſon, may juſtify the Alte 

. another for a Felony or Treaſon, he may alſo juſtify the Sends, 


Bring! 


4 


Chap. 16. Of Commitments, „ 117 
vinging him to the common Gaol, and that every private Perſon has 

much Authority 1n caſes of this Kind as the Sheriff, or any other Of- SO RI 
fer, and may juſtify ſuch Impriſonment by his * own Authority; but : 5 fl. 7.4. 
ot by the Command of another. But * inaſmuch as it is certain, That . Ff I. Þ 
a Perſon lawfully making ſuch an Arreſt may juſtify 2 the Party 81. 

o the Conſtable, in order to be carried by him before a Juſtice of Peace; - 8 
nd inaſmuch as the Statutes of 1 & 2 Ph. & M. 13. and 2 & 3 Ph. & % Ed. 4. 
. 10. which direct in what Manner Perſons brought before a Juſtice of 26. b. 27. a. 
Peace for Felony ſhall be examined by him in order to their being com- 10 Ed. 4. 
nitted or bailed, ſeem clearly to ſuppoſe, That all ſuch Perſons are to H. P. C. 91, 
te brought before ſuch Juſtice for ſuch Purpoſe ; and inaſmuch as the 11 Fr 
eutate of 31 Car. 2. commonly called the Habeas Corpus Act, ſeems to 120. . K. 
poſe, That all Perſons who are committed to Priſon, are there de- 

aincd by Virtue of ſome Warrant in Writing, which ſeems to be intend- 

Li of a Commitment by ſome Magiſtrate ; and the conſtant Tenor of 

Je late Books, Practice and Opinions, are agreeable hereto : It is cer- H. P. C. 91, 
july moſt adviſable at this Day, for any Private Perſon who arreſts "I H.P.C. 
mother for Felony, to cauſe him to be brought, as ſoon as conveniently 81. 

, before ſome Juſtice of Peace, that he may be committed or bail- Palt-cap-118. 
0 by him. | | | | | 

i, 4. But it is certain, That the Privy Council, or any one or . And. 196 
o of them, or a Secretary of State, may lawfully commit Perſons for Palm. ;58. 


Treaſon, and for other Offences againſt the State, as in all Ages they * 
ure done. 9 


71. 
; | | | | Sir William 
; to the third Point, viz. To what Priſon ſuch Offenders are to be Vy>4ham's | 


committed, I ſhall obſerve, 1 2 
| | | gf Sal. 347. 
. That the Priſon ought to be in the Realm of England. 1 _ 2 
2, That regularly it ought to be a Common Priſoͤn. Skin 369, : 
| ; 5096 to 600. 


del. 5, As to the firſt of theſe Particulars, it is enacted by 31 Car. 2. — 
2. That no Subject of this Realm, being an Inhabitant, or Refiant of this 
nm of England, Dominionof Wales, or Town of Berwick upon Tweed, 
ur nay be ſent Priſener into Scotland, Ireland, Jerſey, Guernſey, Tan- 
,, rinto Parts, Garriſons, Iſlands, or Places beyond the Seas, which then 
re, oat any Time hereafter ſhould be, within or without the Dominions of 
Majeſty, his Heirs or Succeſſors ; and that every ſuch Impriſonment is by 
jad Statute enacted and adjudged to be illegal, and that every Subject ſo 
njoned, ſhall have an Action of Falſe Impriſonment, &c. and recover 
0 Cots, and no leſs Damages than five Hundred Pounds againſt the Perſon 
ung ſuch Warrant, who ſhall alſo incur a Præmunire. . 
W. 6. As to the ſecond of the abovementioned Particulars, It is en- 
Uby 14 Ed. 3. 10. as followeth, In the right of the Gaols which were 
Mtobe in Ward of the Sheriffs,and annexed to their Baithwicks ; it is aſſent- 
W accorded, That they ſhall be rejoined to the Sheriffs, and the Sheriffs ſhall 
the Cuſtody of the [ame Gaols, as before this Time they were wont to have; 
they ſhall put in ſuch Under-keepers for whom they will anfiver. And this 
rmed by 19 H. 7. chap. 10. Alſo it is recited by 5 H. 4. 10. That 
ers Conftables of Caſtles within the Realm, being aſſigned Fuſtices of Peace 
te King's Commiſion, had by Colour of ſuch Commiſſion, uſed to take Peo- 
! whom they bore evil Mill, and impriſon them within the ſaid Caſtles, 
ity had made Fine and Ranſom with the ſaid Conſtables for their Delive- 
k. And thereupon it is enacted, That none be impriſoned by any Juſtice HA 
Hh Th ne | 40. 
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2 See 1 And. 


345 | 
Cro. El. 829, 


94, 115. 
Dalt.cap.118. 


Cromp. 172. 


37. A. 


Keilw. 45. b. 


Contra 
2 Bulſt. 264. 
11 E. 4-:7- 


4 Keilw. 45. 
b 


11 E. 4.5.2. 
© 11 Ed. 4. 
. 
a. b. 

f Keilw. 45. 
b. 

22 Ed, 4. 34. 
b. 17 34 
H. P. C. 
114. 

10 H. 4. 7. 


pl. 2. | 


Fitz. Eſcape, 


8. 
Dalt. cap. 118. 


Bro. faux 


Impriſon- 
ment, 25. 

h 2zH.H.P.C. 
123. 

20 Ed. 4. 6. b. 
Bro. faux 
Impriſon- 


ment, 21, 27. 


11 Ed. 4. 7. 


Peace, is void. And it is ſaid, That none can claim a Priſon as 3 Fran 


- County, for a Crime done in it, and fly into another, and he re-taken 


County or another ; © unleſs there be ſome ſpecial Reaſon to the Con 
as an apparent Danger that the Party may be reſcued from ſuch Prifyj 


That regularly no one can juſtify the Detaining a Priſoner in Cuſtaha 


Cuſtody, into the Cuſtody of any other Officer or Officers, unleſs it be by li 


able, or other inferior Officer, to carry ſuch Priſoner to ſome common bi 


b. or Infection, or other Neceſſity ; upon Pain that he who makes out Signs ai 
-C. terfigns, or obeys or executes ſuch Warrant, ſhall forfeit to the Part) 8" 

one Hundred Pounds for the firſt Offence, two Hundred Pounds for the can 
to the Commitment of ſuch Offenders, it is enacted by 2 C N 


for Manſlaughter, or Felony, or for Suſpicion thereof, before he or the 


— 


Of Commitments. Doch Il 
the Peace, but only in the Common Gaol ; ſaving to Lords and others which 
have Gaols their Franchiſe in this Caſe, e 
Set. 7. And it * ſeems, That the King's Grant fince this Statue! 
private Perſons to have the Cuſtody of Priſoners committed by Juſtice, ; 


chiſe, unleſs he have alſo a Gaol-delivery. ger 
Se. 8. It ſeems to be agreed, That if a Perſon be arreſted in 


there, he may be brought before a Juſtice of the County where the 0 
fence was done, and be committed by him to the Gaol of ſuch Com 
But it ſeems to be the ſtronger © Opinion, That if one who hath «©; 
mitted an Offence in one County, fly into another before he be tit 
and be purſued and and arreſted in ſuch County, he ought to be brough 
before a Juſtice of the County where he is taken, and be committeg þ 
him to the common Gaol of the ſame County, * whether it lie in fl 


Rebels, &c. And it ſeems to be laid down as a Rule, by ſome Boa 
f That any Offender may be committed to the Gaol next to the Place whe 
he was taken, whether it lie in the fame County or not. 

Sect. 9. It is s faid, That if a Conſtable bring a Felon to Gal 2 
the Gaoler refuſe to receive him, the Town where he is Conſtable ay 
to keep him till the next Gaol-Delivery. But * in other Caſes it fn 


of the common Gaol, unleſs there be ſome particular Reaſon for ſo d 
ing; as if the Party be ſo dangerouſly * ſick that it would app 
hazard his Life to ſend him to the Gaol, * or there be evident Din 
of a Reſcous from Rebels, &c. Yet conſtant Practice ſeems to ath 
riſe a Commitment to a Meſſenger; and it is! faid, That it ſhall x 
tended to have been made in order for the carrying of the Pay 
Gaol. | 3 

Seck. 10. As Priſoners ought to be committed at firſt to the proper! 
ſon, ſo ought they not to be removed from thence, except in ſome ix 
Caſes. And to this Purpole it is enacted by 31 Car. 2. chap. 2. Par. 9. U 
if any Subject of this Realm, ſhall be committed to any Priſon, or in Gl 
of any Officer or Officers whatſoever, for any criminal, or ſuppoſed cri 
Matter; that the ſaid Perſon ſhall not be removed from the ſaid Prijm 


Corpus, or ſome other legal Writ ; or where the Priſoner is delivered toll 


or where any Perſon is ſent by Order of any Fudge of Afjiſe, or Fuſtict0 
Peace, to any common Workhouſe, or Houſe of Correction; or wberet 
ner is removed from one Priſon or Place to another, within the ſame (ul 


order to a Trial, or Diſcharge by due Courſe of Law ; or in caſe of ſudden 


Se. 11. As to the fourth Point, viz. What ought to be done pit 
M. 10. That every Fuſtice or Fuſtices, before whom any Perſon ſhall be br 


commit or ſend ſuch Priſoner to Ward, ſhall take the Examination of 2 
ſoner, and Information of thoſe that bring him, of the Fact and Circun 


thereof ; and the ſame, or as much thereof as ſhall be material to prove the 1 
2 | 
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bull put in writing within two Days after the ſaid Examination, and the 

n ſhall certify in ſuch Manner and Form, and at ſuch Time, as they ſhould 

nd ought fo do, , fuch Priſoner, ſo committed or ſent to Ward, had been 

wild, or let to Mainpriſe, upon ſuch Pain as in 1 & 2 Ph. & M. 13. is li- See Chap. 1g. 

ited and appointed, for not taking or not certifying ſuch Examinations, &c. Sect. 66. 

And it is farther enacted, That the faid Fuſtices ſhall have Authority to bind all 

ich by Recognizance or Obligation, as do declare any thing material to prove 

þ ſaid Manſlaughter, or Felony, to appear at the next General Gaol-Deli- 

wy to be holden within the County, City, or Town pry where the Trial 

f the aid Manſlaughter, or Felony, ſhall be, then and there to give Evidence 

quinſt the Party; and that the ſaid Fuſtices ſhall certify the ſaid Bonds taken 

Lore them, in like manner as they ought to certify the Bonds mentioned in the 

md former A, &c. | | | | 
. 12. It ſeems that a Juſtice of Peace ought not to detain a Pri- C. E. 8 Fe 

mer by Virtue of this Statute, in order to examine him, any longer than 830. , 

& receflary for ſuch Purpoſe, for which it is faid, That the Space of three 1,7 H. P. C. 
Js is a reaſonable Time. males 8 7H. H . . 

| | 120, 121. 
2 H. H. P. C. 


| I22, 123. 


tothe fifth Point, v72. What ought to be the Form of a Commitment, 
the following Rules are to be obſerved. 


N. 13. I. It muſt be in Writing, under the Hand and Seal of the 2 Ing. 
kn by whom it is made and expreſſing his Office, or Authority, and . 
e Time and Place at which it is made, and muſt be directed to the Gaoler, H. P. & 5. 
the Keeper of the Priſon, | 


Kat. 14. II. It may be made either in the Name of the King, and on- Dalt. cap. 125. 
(teſted by the Perſon who makes it, or it may be made by ſuch Perſon 


| 1s own Name. 2 Sir Willi- 


6, 15. III. It may command the * Gaoler to keep the Party in ſafe - Tr 
jd cloſe Cuſtody ; for if every Gaoler be bound *by the Law to keep Trin - 


Trin. 
8 Priſoner in ſuch Cuſtody, ſurely it can be no Fault in a Mittimus to Georg, r. 
pmmand him fo to do. WD 20. 0 5 9 N 
&. 16. IV. It ought to ſet forth the Crime alledged againſt the Par- Dalt cap. 118. 


alt. cap. 1 18. 
v convenient © Certainty, whether the Commitment be by the Pri- H. P. C94. 


"Council, or any other Authority; otherwiſe the Officer © is not 4 n * 


325 


2 And. 298. 
Contra 


$07, 579. 
593- 


Lov, { 11 Barkham's 

ns Caſe, Palmer 558. 21 Rol. Rep. 245. h 1 Rol. Rep. 220, 245. i Cro. Car. 133, 579. 2 Bullt. 139. 
. 5 Mod. 85. ! 2 Inft. 52. m 1 H. H. P. C. 595, 609. 2 H. H. P. C. 123. Crompt. 233. b. 
2 1 Sid. 78. 1 And. 298. 1 Keb. 305. Palmer 558. Sir William Wyndham's Caſe, Trin. 2 Geo. 1. 
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Dalt. cap. 125. particular Accuſation, or Ground of the Suſpicion, is good. 


Contra Cro. committed by ſuch, or any other irregular Mittimus, may be bailed. [42 
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Hand and Seal, or Hands and Seals, give Warrant to the Conſtable or Cm 


* 


; : , 
- (5 = . 1 
* A 1 


; r It is ſafe to ſet forth, That the Party is charged up, 
wade £4 * Oath; but this is not neceſſary, for it hath been reſolved, That a dn f 
Trin. 2 Geo. i. mitment for Treaſon, or fot Suſpicion of it, without ſetting forth i 
W Tot e es Every ſuch Mittimus ought to have a lawful Concly 
+ Inf. 52. fon, vis. That the Party be ſafely kept till he be delivered by Jau 
17 858. by Order of Law, or by due Courſe of Law ; or that he be kept a 
b2 Inft. 52, farther © Order, (which ſhall be intended of the Order of Law,) or to fh 
ib p. © a, like Effect. And if the Party be committed only for want of Rll 
Crompt. 233. ſeems * to be a good Concluſion of the Commitment, that he be len 
b. till he find Bail. But a Commitment, till the Perſon who makes it f. 
Nur er 234. take further Order, ſeems not to be good. And it ſeems, that the p, 
TS Seck. 19. As to the fixth Point, viz. At whoſe Charge Ohl 
= ' 73» to be ſent to Priſon, it is enacted by 3 Fac. 1. 10. That every Perſon a 
*1 H. H.P. C. Per ſons, that fall be committed to the common or uſual Gaol within any Cun 
Pa or Liberty within this Realm, by any Fuſtice or Fuſtices of the Peace, fir g 
591. Offence or Miſdemeanor, having Means or Ability thereunto, ſpall bear tl 
1 Rol. Rep. an reaſonable Charges, for ſo conveying or ſending them: to the ſaid Gall ; 
118 30. the Charges alſo of fuch as ſhall be appointed to guard them to ſuch Gaul, onde 
Cro. Car. fo guard them thither. And if any ſuch Perſon or Perſons ſo to be cih 
3 Th Bult. ball refuſe at the Time of their Commitment and Sending to the ſaid Gul, | 
48, 49. defray the ſaid Charges, or ſhall not then pay or bear the ſame, that thn fud 
1 Rol. Rep. *Fuftice or Fuſtices of the Peace ſhall and may by Writing under his i thi 


bles of the Hundred, or Conſtable or Tythingman of the Tything or Teal 
where ſuch Perſon or Perſons ſhall be dwelling and inhabit, or from whent 
or they ſhall be committed, or where he or they ſball have any Gopds withn! 
County or Liberty, to fell fuch, and ſo much of the Goods and Chattels g 
faid Perſons, as by the Diſcretion of the ſaid Fuſtice, or Fuſtices of the Pu 
. » ſhall ſatisfy and pay the Charges of ſuch his or their Conveying or Sendingt 
ſaid Ganl; the Appraiſement to be made by four of the honeſt Inhabitants if 
Pariſb or Tything where ſuch Goods or Chattels ſhall remain and be; all 
Overplus of the Money which ſhall be made thereof, to be delivered to the Pi 

to whom the ſaid Goods ſhall belong. „„ ND 
Se. 20. And it is farther enacted, That if the ſaid Perſons ſtul 
have, or be known to have, any Goods or Chattels, which may be ſold ji 
Purpoſe aforeſaid, within the County or «Liberty, an indifferent Aſſeſmet 
be made by the Conſtables and Church-Wardens, and two or three other ti 
Inhabitants of the Pariſh, or Tything, where ſuch Offenders ſhall be tuin 
apprehended, the ſaid Taxation being allowed under the Hand of one 0! 
Fuſtice or Tuſtices of the Peace, if there be ſuch Conflables or Churcb- fa 
there inhabiting; and in Default of them, by four of the principal Inhati 
Pf the ſaid Pariſh, Townſhip or Tything, where ſuch Offenders ſhall be ti 
apprehended : And if any ſo aſſeſſed ſhall refuſe to pay their aid Taxati," 
the Fuſtice or Fuſtices of Peace by whom the ſaid Offenders ſhall be cumi 
ro Prifon, on any Fuſtice df Peace near adjoimng, ſhall and may give War 
as aforeſaid, to the Conſtable, Tythingman, or other Officer there, to diferait 
Goods of any ſo aſſeſſed; which ſtall refuſe to pay the ſame, andi to ſell the ſ 
and that ſuch Perſon or Perſons ſo authoriſed, ſhall have full Power f 
Strain, and by Appraiſm$t of four ſubſtantial Inhabitants of the ſaid Pla 
fell a ſufficient Quantity of the Goods and Chattels 6f the ſafd Perſon jo! i 
for the levying-of the ſaid Taxation; and if any Overplus of the Mont) ® 
the Sale thereof, the ſame to be delivered to the Owner, _ ve 
8 Ln 8 * 


\ 


we 


"Re ©. dy 


i 


Chap. 17. Of Hindrances in bringing Offenders to Juſtice. 121 
vd. 21. As to the ſeventh Point, v2. To what Court ſuch Con 4 . 45 


re to be certified, it is enacted by 3 H. 7. 3. That every Sheriff, Bailtj 
— * ciſe, and every other Perſon, 1. 7 ng Authority or Pater + 2 70 
0a, or of Priſoners for Felony, do certify the Names of every ſuch Pri- Ty 
! © in their keeping, and of every Priſoner to them committed for any ſuch * 
a yſe, af the next general Gaol-Delivery, in every County or Franchiſe where 
5 ſs ch Gaol ſhall be, there to be calendered before the Fuſtices of the Deli- 


mance of the ſame, Gaol, whereby they may, as well for the King as for the 
3 5 [lo to make Deliverance 7 fuch Priſoners according to Law, on 
in to forfeit to the King for every Default there recorded, one hundred 
=_ th . > | I” | | 
i 22. As to the eighth Point, viz. 


By what Means a Perſon under 

4 a Commitment may be diſcharged, it ſeems, That a Perſon legally com- 

«ed for a Crime, certainly appearing to have been done by ſome one or Keilw. 34. 
her, cannot be lawfully diſcharged by any one but by the King, till he be 3 Ink: 209, 
eutted on his Trial, or have an Ignoramus found by the Grand Jury, or HP. Ca 
me to proſecute him, on a Proclamation for that Purpoſe by the Juſtices 9. 
f (ol-Delivery. - But if a Perſon be committed on a bare Suſpicion, ” = H. P. C. 
baut any Appeal or Indictment, for a ſuppoſed Crime, where afterwards 24 

gens that there was none, as for the Murder of a Perſon thought to Keibw. 34. 
dead, who afterwards is found to be alive; it hath been holden, That H. P. C. 109, 
nay be ſafely diſmiſſed without any farther Proceeding, for that he who $10, 114. 
fers him to eſcape is properly puniſhable only as an Acceſſary to his ſup- 
& Offence ; and it is impoſſible that there ſhould be an Acceſſary where 
re can be no Principal; and it would be hard to puniſh one for a Con- 
pt, in diſregarding a Commitment founded on a Suſpicion, appearing in 
unconteſted a Manner to be groundleſs, th 


» 


CHAP. XVIL 


of Hindrances in * Offenders to publick Tu ok 


ſtice, &c. 


AVING ſhewn in what Manner Criminals are to be arreſted 
bailed or committed, I am now to conſider in what Man 
| their Aſſiſtants are puniſhable for an Hindrance 


ner they 
ick Juſtice, And in Order hereto I ſhall examine 


in bringing them to 


1, How far they are puniſhable for an Offence of this Kind, before an * Hb. C. 116. 
Arreſt made. 1 2 | 3 ; 58. P. C. 31. 
2, How far after an Arreſt, * @' 3 28 


Crompt. 3 8. b. 
: | 5 | -—226AL. #7. 
&f, 1. As to the firſt Point, It is * certainly an Offence of a very fs Juſtice 
N Nature to oppoſe one who lawfully endeavours to arreſt” another: 3 3 oF 
Treaſon, or Felony. And ſome have ſaid, That the Perſon who Contra. 
Tpoſes an Arreſt for Treaſon; whereof he knows the Party to have n 


guilty, is thereby guilty of the Treaſon; and that he who fo op- bob. . 
n Arreſt for Felony, is an Acceſſary to the Felony. And if it be Fitz. Coron. 
I 1 


3 . 
Aa ge- 4 fog. 590. 
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TEL. 

Q H. P. . 5 
218, 219. 

2 Inſt. 183. 


Moor 8. 


pl. 29. | 


8. P. C. 41. 
Letter E. 


b g. P. C. 32. 


Letter J. 

9 H. 4. 1. 
„ 
26 Aff. 47. 


H. P. C. 111, 
274. | 


RH. P. ©. 108, 
2 Inſt. 5 89, 


Cro. Car. 210. 


Fitz. Coron. 
149. 


Of Bindratets in bringing Oſfemlirs to fuſtet. Book I 
a general Rule, That whoever knowing « Perſon t6 have Committed 3 
ſuch Crime, receives, and comforts him, and, endeavGurs t6 favour mg | 
him in the Making his Eſcape, thereby becomes à Prmeipal in ie the. 4 
Treaſon, and an Aeelary in the Caſe of Felony, though he uſe no Pore 
in giving fuch Aſſiſtance to the Offender ; it ſeeths ſtrange that he wy, f 
far takes Part with him as to fight in his Deferice from | aftice, ſhould 1s 
be at leaſt equally guilty. And therefore it ſeems reaſonable to underſtand 
the Books 25070 cited, which ſeem to contradict this Opimion, & intent 
no more than that it is not Felony in the Patty himſelf, whio is attacked 
in Order to be arreſted, to ſave himſelf from the Arteſt by futh Refitay 

Seck. 2. b But if a Perſon, knowing another to have been 10 f 
ſuch a Crime, barely receive him, and permit him fo eſcape, Witholt , 
ving him any Manner of Advice, Aſſiſtance or Encouragement in it, 


: * 


by directing him how to do it in the ſafeſt Manner, or furniſhing in 
with Money, Proviſions; or other Neceſfaries, it ſeems he is guilty of 
high Miſdemeanor only, but no capital Offence. «© © 
Sec. z. Alſo it is certain, That the Party himſelf who flies from fd 
an Arreſt, is not thereby guilty of a capital Offence, but only liable to fr 
feit his Goods, when ſuch Flight is found againſt him, in ſuch May 
as hath been already ſhewn, Chap. g. Sect. 51. and ſhall be alſo mor fil 
conſidered hereafter. 7 5 OT TE 
Sect. 4. How far a Vill, which ſuffers one who has been guilty d H 
micide to eſcape, is liable to be amerced, hath been already ſheyn, (ky 
12. Seck. 2, 3. | 


Offences of this Kind, after an Arreſt made, may be conſidered in Rel 
| either, | 


1. To the Party under ſuch an Arreſt. Or, 
T0 Rn. 


Such Offences by the Party himſelf are either without or with For 


Se#. 5. And firſt, As to ſuch Offences by the Party himſelf, wits 
Force, which ſeem properly to come under the Notion of Eſcapes, tit 
is little remarkable in the Books; and therefore I ſhall content my felt 
taking Notice, That as all Perſons are bound to ſubmit themſelves f 
Judgment of the Law, and to be ready to be juſtified by it; whoew 
any Caſe, refuſes to undergo that Impriſonment which the Law thus 
to put upon him, and frees himſelf from it by any Artifice, betor 
Time as he is delivered by due Courſe of Law, is guilty of a high 
tempt, puniſhable with Fine and Impriſonment. And if it be ſo gef 
Crime for one not arreſted to fly, in Order to ſave himſelf from Imp 
ment for a capital Offence, ſurely it muſt be at leaſt as great a Crime 
one who is actually under the Cuſtody of the Law for any ſuch Ci 
by any indirect Means to free himſelf from it. And ſome have hol 
That ſuch an Eſcape amounts to Felony : But this Opinion feems ® 
over ſevere, and not to be maintained by the Book cited to prove i. 


I 7 5 


Of breaking Priſon 133 


. - 


Chaps 18. 


* 


— 


C HAP. XVII. 
Of breaking Priſon. 


UCH Offences by the Party himſelf, accompanied with Force, cotne 
D under the Notion of Priſon-breaches ; which I ſhall conſider, 


. As they ſtand by the Common Law. | | 
2. On the Statute de frangentibus Priſenam, which was made in the 
firſt Year of King Edward 2. | 


7, 1. And firſt as to Priſon-Breaches, as they ſtood by the Common 

v it ſeems the better Opinion, That all ſuch Offences were Felonies, * Brafton, | 
ne Party were lawfully in Priſon for any Cauſe whatſoever, whether Hi 0 0 
ininal or Civil, and whether he were actually in the Walls of a Priſon, S. P. C. zo. 
ey in the Stocks, or in the Cuſtody of any Perſon who had lawfully 2 Int Cg, 
reſted him; and it ſeems not to have been any Way material whether the, H. H. P.C. 
don did belong to the King, or to the Lord of a Franchiſe ; not only 607. 

© that every Perſon who is under a lawful Impriſonment, may properly 1 TY 
ough be called the King's Priſoner ; but alſo becauſe it is allowed, That Letter D. 
hover breaks from any ſuch Impriſonment, ſince the Statute 1 Edu. 2. 33: —_ H. 
| frangentibus Priſonam, is guilty of Felony: From whence it ſeems 3 
kaly to follow, That he muſt have been in like Manner guilty before that Fro. Coron. 
unte, the Purport whereof is not to make any Offences Felonies which (% Car 210. 
ee not ſo before, but only to reſtrain ſome of thoſe which were. And it 2 Inſt. 589. 
{xms alſo to be clear, That the Confeſſion of ſuch Offence before the Co- Vide infra 
mer is not traverſable by the Common Law; which is not altered as to e Vid ſupra 
b Point by the Statute, 15 | 9 1 Ch.. Sect. 49. 
7,2, And now I am to conſider theſe Offences, as they ſtand by the 

ul Statute, for the better Underſtanding whereof I ſhall firſt ſet down 

he Words of the Statute, and then endeayour to ſhew in what Manner 

Wy are to be underſtood. | | 

dec. 3. And firſt, the Words of the Statute are as follows, De pri- 2 Inſt. 589. 
marus priſonam frangentibus, Dominus Rex vult & præcipit, quod nullus 6 * 78. 
' catero, qui priſonam fregerit, ſubeut, judicium vitæ vel membrorum pro 

lone priſonæ tantum, niſi cauſa, pro qua captus & impriſonatus fuerit, 

le udicium requirat, fi de illa ſecun dum legem & conſuetudinem terre fuiſſet 

mudtus, licet temporibus preteritts aliter fieri conſuevit. For the better 

drſtanding of the Conſtruction whereof, I ſhall conſider the following 

Ants. | | 


U 
1 


4 * 


i What dall be faid to be a Priſon, within the Meaning of this 
tatute, ig 

2. How far the Impriſonment ought to be well grounded. 

3. What ſhall be ſaid to be a Breaking of Priſon. 

4. For what Crime the Party ought to be impriſoned, to make the 
Offence of breaking the Priſon Felony, within the Intent of the 


Statute. | 


5. Whe- 
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Dy: 99. pl. pias awarded on an Indictment or Appeal againſt him, for a ſuppoſed Ty 
O 

39. 
8. P. C. 30. D. not; for that there is an Accuſation againſt him on Record, which male 


Bio. Seck. 6. Alſo if an innocent Perſon be committed by a lawful My 


H. H. P. C. due Courſe of Law. 


Of breaking Priſon. Book 1 
5. Whether the Offence of breaking Priſon can ever amount to Re 


Treaſon. 3 
6. At what Time, and in what Manner, the Offender is to be N 
ceeded againſt. 1 


7. In what Manner he is to be indicted. _ 
8. In what Manner thoſe are to be puniſhed for a Breach of Pri 
who are within the Benefit of the Statute. f 


Se#. 4. As to the firſt Point, vis. What ſhall be faid to be a pfl, 
Fitz. Coron. * within the Meaning of the Statute ; It ſeems clear, That any Place * 
1 $,290,3 12, ſoever, wherein a Perſon under a lawful Arreſt for a ſuppoſed Crime, i 
pong + 25 ſtrained of his Liberty, whether in the Stocks or Street, or in the comm. 
22 A. pl.85. Gaol, or the Houſe of a Conſtable or private Perſon, or the Priſon of f 
TEE » Ordinary, is properly a Priſon within the Statute ; for Impriſonment; 
590. a nothing elſe but a Reſtraint of Liberty. 

H. P. C. 107. Sef. 5. As to the ſecond Point, viz. How far the Impriſonment o 


66488558 to be well grounded, it is clear, That if a Perſon be taken upon 20 


ſon, or Felony, he is within the Statute if he break the Priſon, whajy 


Crom . 8, . | — it 1 
ON any ſuch Crime were in Truth committed by him or any other Perky 


11 A his Commitment lawful, be he never ſo innocent, and the Profety 


1 H. H. P. C. never ſo groundleſs. 
1 es OR on ſuch a Suſpicion of a Felony, actually done by ſome other, «yi 
See Book 1. juſtify his Impriſonment tho' he be neither indicted nor appealed, he is c 
2 , . „ tainly * within the Statute if he break the Priſon, for that he was legalhi 


H. P. C 109. Cuſtody, and ought to have ſubmitted to it till he had been diſchaydl 


py rc Sec. 7. But if no © Felony aig were done, and the Party be af 


Dy. 99. pl.60. indicted nor appealed, it ſeems clear, That no Mittimus, for ſuch 2 f 
. 0 — poſed Crime will make him guilty within the Statute by breaking the! 
2 Inſt. 590, fon, for that his Impriſonment was unjuſtifiable. 
. ect. 8. Alſo if a Felony were done, yet if there were no juſt G 
3 Leon. 166. Of Suſpicion, either to arreſt or commit the Party, it ſeems clear, Thit 
f Vide Chap. his Mittimus be not in ſuch Form f as the Law requires, his breaking 
” Ok the Priſon cannot be Felony, becauſe the Lawfulneſs of his Imp 
17,18, ment in ſuch Caſe depends wholly on the Mittimus; which if it be! 
according to Law, the Impriſonment will have nothing to ſuppot 
ide ſupra But if the Party were taken up for ſuch ſtrong * Cauſes of Sulpt 
5 ; 3 as will be a good Juſtification both of his Arreſt and Commitment, 
1 Eſcape, happen to be committed by an informal Warrant, it ſeems, that it n 
29. be probably argued, That it will be Felony“ in him to break the 
45.00 5: fon; for if by the ancient Common Law, any private Perſon might, 
bog, Gio. his own Authority, juſtify both an Arreſt and Commitment, for Tit 
vide ſupra fon or Felony, on a reaſonable Cauſe of Suſpicion, as it ſeems probal 
Ch. 12. &Ch. from the Tenor of all the old Books that he might ; and if the Nexel 
A 4 4 4 ty of a Mittimus * from a Magiſtrate, depend rather on the conſtant 
8. © tled Practice of Juſtices of Peace than any dire& Law, it ſeems difh 
to maintain that a Slip in want of Form of ſuch a Mittimus ſhould ma 
lawful for the Priſoner to break the Priſon, - whereas by the old 
it would have been Felony in ſuch a Caſe to have broken it, with 


any ſuch Mittimus at all. And on the other Side, if the Party be ta 


1b 18. Of breaking Priſon. 125 


© ſuch Wight Cauſes of Suſpicion of a Felony actually done, as will 

a in Strictneſs juſtify the Arreſt, yet if the Juſtice before whom he is Vide infra 

| ooght think them of ſuch Weight as to require a Commitment, and do Sekt. 15. 
cdingly fend the Party to Gaol by a regular Mittimus, it ſeems very 

"rous for him to break the Priſon; for the Practice of Juſtices of 

4 in making ſuch Commitments, being now grown into ſettled Law, 

tems reaſonable, that their Mittimus be a good Juſtification of the Im- 

ment which it commands, for a Crime within their Juriſdiction re- 

1 brought before them; from whence it follows, That to break 

n ſuch Impriſonment muſt be unlawful. And therefore, ſince it doth 

| appear, that there hath been any direct Reſolution of theſe Points, per- 

zu may be reaſonable to underſtand, what is more generally ſaid by Sir 

ard Coke, and Sir Matthew Hale, in Relation to this Matter, accord- * 2 In. 5gt. 
to the above mentioned Diſtinctions. [34] : H. P. C. iog. 


s the third Point, viz. What ſhall be faid to be a Breaking of Pri- 
bn, within the Meaning of this Statute, the following Rules are to be 
dblerved. = | 6 1 85 


. 9. I. There muſt be an actual Breaking; for every Indictment 2 faſt. 300. 
this Offence, as a Felony, muſt have the Words felonice fregit priſo- 8 * 
V which ſeem neceſſarily to import the Uſe of ſome real Force or Vio- Letter * 
x, and not ſuch only as may be implied by the Conſtruction of Law, 

Act done in Contempt of it; and therefore, if without any Ob- 
on a Priſoner go out of the Priſon Doors, being opened by the Con- 1 H. H. P. C. 

t or Negligence of the Gaoler, or otherwiſe eſcape without uſing any 511. d 
dof Force of Violence, he is guilty of a Miſdemeanour only, but not 

ony, and the Gaoler is puniſhable in ſuch Manner as ſhall be ſet - forth 

rat large in the next Chapter. 1 

G. 10. II. Such Breaking muſt be either by the Priſoner himſelf, 

by others through his Procurement, or at leaſt with his Plivity; 

if the Priſon be broken by others, without his Procurement or Con- 

|, ud he eſcape through the Breach ſo made, it ſeems the better * 2 Inft. 589. 
nia that he cannot be indicted for the Breaking, but only for the 5 f C. og 
e. 225 32 Letter E. 

#. 11, III. Such Breaking muſt not be neceſſitated by an inevitable Ac- 1 2 4 
at, happening without any Fault of the Priſoner ; as where © the Priſon 611. : 
red 1 or otherwiſe, without his Privity, and he breaks it open * Coron. 
ave his Life. MW 3 | 

bd, 12, IV. It ſeems, That no Breach of Priſon will amount to Felo- 1. 3 
unleſs the Priſoner eſcape ; for if the Breaking of a Priſon by a Stranger, * 136. 
Ider to free the Priſoners who are in it, be not Felony, unleſs the Pri- FI. P. C108. 
Es g0 out of it, as it is ſaid ? that it is not, it ſeems à fortiori, That 1 Hf. H. P. C. 
bz Breach by the Priſoner himſelf, who lies under ſo much ſtronger a ? Keilw.s 3 
tation to it, cannot be Felony unleſs he do eſcape, . 


o the fourth Point; viz. For what Crime the Party muſt be impriſoned, 
make his Breaking the Priſon Felony within the Meaning of the Sta- 
i, the following Rules are to be obſerved, 


. 13. I. It is not material, whether the Offence for which he 
mpriſoned were capital at the Time of this Statute, or were made H, P. C 168. 
ſubſequent Statutes for fince all Breaches of Priſon were Felonies og H. F. 
Common Law, which is reſtrained by the Statute in Reſpect only 
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126 
of Impriſonment for Offences not capital; when an Offence becom 


2 H. P. C. 
108, 219. 
2 Inſt. 591. 
Pl. Com. 258. 
b. 401. a. 

11 H. 4. 1 2. b. 
8. F. C. 3.4 
RIF. Go 


427, 591. 
farther than the Neceſſity of thoſe particular Caſes, which were the ( 


11 H. 4. 12. b. 
S hon BC 
Letter H. 


e 
609. 
He. 
2 Inſt. 5 90. 


ture of the Crime, by the Perſon who makes the Arreſt or Mittimus, 


| where there is no good Ground to ſupport it, as in Reſpect thereof i 


which was the Cauſe of the Commitment, be in Truth of ſuch 3 N 


Wound given to B. 


become capital, is highly puniſhable for his Comtempt, by Fine and In 


be, it is clear, from the expreſs Words of the Statute, That a Bal 


Of breaking Priſon. "Book 


tal, it is as much out of the Benefit of the Statute, as if it had ah 
been ſo. a | i Ait. 
Sect. 14. II. The Offence for which the Party was impriſoned 4 
be a Capital one at the Time of the Offence, and not become ſuch 
Matter ſubſequent ; « where A. is committed to a Priſon for a dange 
and breaks the Priſon, and then B. dies: For th, 
to ſome Intents ſuch Offence be eſteemed capital from the Time . 
firſt Act, yet inaſmuch as it was in Truth but a Treſpaſs at the Tim 
the Breaking of the Priſon, and it was then uncertam whether it yy 
ever become capital; and it becomes ſuch. afterwards ab initio, by Fig 
only, for ſome ſpecial Purpoſes, and Fictions of Law are never cn 


of the inventing them, doth require; they ſhall never be conſtrued i 
empt a Perſon from the Advantage of a beneficial Law made in Far 
Life, who is clearly within the Letter, and doth not plainly apper 
be out of the Meaning of it. However, it ſeems certain, That jg 
Offender breaking Priſon, while it is uncertain whether his Offence 


ſonment, Cc. ; ff 2996 7 

See. 15. III. If the Party be only arreſted for, and in his A 
charged with a Crime which does not require Judgment of Life or en 
as Petit Larceny, or Homicide / defendendo, or by Mifadventur, 
the Offence, in Truth, be ho greater than the Mittimus doth ſuppoſe 


of the Priſon cannot amount to Felony." And if the Offence for yi 
the Party is committed, be {ſuppoſed in the Mittimus to be of fuch1 
ture as requires a capital Judgment, yet if in the Event it be found t 
of an inferior Nature, and not to require ſuch a Judgment, it ſeems{ 
cult to maintain, That the Breaking of the Priſon on a Commitma 
it can be Felony ; for the Words of the Statute are Ni Cauſa n 
captus & impri ſonatus fuerit, tale judicium requirit ; and here it ap 
That the Offence, which is the Cauſe of his Impriſonment, doth nc 
quire ſuch a Judgment; and it is hard to ſay, That a Miſtake of th 


ſo far prejudice the Party, as to make his Eſcape amount to Felon 
Reaſon of ſuch Miſtake, which otherwiſe would have been but a L 
Alſo it ſeems to be agreed, That if a Perſon be committed for a lup 
Felony, where no Felony hath been done, he is not guilty of Felon 
breaking the Prifon; from whence it clearly appears, That in that 
the Law doth not ſo far regard the Charge contained in the Mi 


clude the Party from the Benefit of the Statute ; and yet in that 
the Party is 6 much accuſed of a capital Offence as in "the Ca 
Queſtion; ſo that it is clear That the Law -doth not ſo. much relpi 
Heinouſneſs of the Charge againſt the Party, as of the very Crime | 
is the Subject of the Charge: And this will farther appear, if it be 
dered, That the Accuſation cannot be ſaid to be the Cauſe which fe 
Judgment of Life or Member, but the Offence which ſupports the! 
tation; and if there be no ſuch Offence, there is, in Truth, ro! 
which requires ſuch a Judgment. On the other Side, if the 0 


as requires a capital Judgment, but in the Mittimus be ſuppoſed (0. 


an interior Degree; it may probably be argued, That the Party's 
1 


Chap. 18. Off breakgng Priſon. 5 

Mm of the Priſon 1s Felony within the Meaning of the Statute ; for the 
Cuſe of his Arreſt and Commitment is the fact for which he was arreſt- 
and committed, and that does in Truth require Judgment of Life, tho 
te Nature of it be miſtaken in the Mittimus, which does no Way alter the 
ugment of Law in Relation of the Guilt of it. But there appearing no 
uplels Reſolution of theſe Points, and the Authors who have expounded 
Statute ſeeming rather to incline to a different Opinion, T ſhall leave 
geſe Matters to the Judgment of the Reader. F 
ge. 16. IV. It is not material, Whether the Party who breaks his 
ſon, were under an Accuſation only, or actually attainted of the 


(id require it; and it is a ſettled Rule, That all Statutes are to be con- 


thin the fame Miſchief, ſhall be conſtrued to be within the Purview of 
| leſs it can be brought within the Meaning of the Words: Yet con- 
ting that the manifeſt Purport and Meaning of the Words of the 
fte taken all together, is no more than this, That the Breaking of Pri- 
u ſhall not be a capital Offence ; unleſs the Crime for which the Party 
js in Priſon be alſo a capital Offence ; and it is frequent, in the Con- 
tion of penal Laws, to bring Perſons within the Purview of them 
bing within the Meaning of the Words, tho' not in ſtrict Grammar 
merly within the very Letter; and it, would be extremely harſh to 


ens appearing to be guilty, and actually under the Condemnation 
| the Law, than to Perſons under an Accuſation only: There can be 
Doubt, but that the Perſons attainted, breaking Priſon, are as much 
ulty within the Meaning of the above mentioned Exception as any 
as, i 


7,17, As to the fifth Point, viz. Whether the Offence of break- 
| Fon can ever amount to High Treaſon ;' it ſeems clear, That a Per- 


it of High Treaſon, by. breaking the Priſon and eſcaping ſingly, with- 


g Treaſon, which is not either within the Purview of 25 Ed. 3. or 
oe ſubſequent Statute relating to Treaſon ;/ but if other Perſons com- 


ems to be guilty of High Treaſon in Reſpect of their Eſcape, for 


trons committed for Felony, will make him who gives it an Acceſſa- 
to the Felony, and by the ſame Reaſon a Principal in the Caſe of High 
on. But this Offence coming more properly under the Notion of 


us than of the Breaking of Priſon, ſhall be more fully conſidered in 
Chapter concerning Reſcous. FFV 

. 18, As to the ſixth Point, viz. At what Time and in what 
er the Offender is to be proceeded againſt, it is faid, 'That he may 
Tagned for this Offence before he be convicted of the Crime for 


Wh þ 


c 


Wd ſtrictly in Favour of Life, and that no parallel Caſe, which comes 


I27 


2 2 Inſt, 590, 
* 
H. P. C. 109, 
110. 


H. H. P. e. 


ine charged againſt him; and yet the Words of the Statute are /i cauſe 8. P. C. 32. 
gl: judicium requirit : And it cannot be properly ſaid, That the Offence of Letters A, B. 
ne attainted doth require ſuch a Judgment, (for that there ought not * 
> de a ſecond Judgment againſt one already condemned) but only that 


See Book: 2. 


Ch. 32. Sect, 
2, 35 4 


wine, that the Makers of the Statute could intend a greater Favour to 


n ummitted for High Treaſon becomes guilty of Felony only, and 


tkting out any other Priſoner ; for that no Offence is to be conſtrued Book 3: Ch. 
17. Sec. 2. 
2 Inſt. 590. 
| | | 1. 
ted alſo for High Treaſon eſcape together with him, and his Intention Letter F. 


raking the Priſon were to favour their Eſcape as well as his own, 421 . b. 


A 
137- 


u there are no Acceſſaries in High Treaſon; and ſuch Aſſiſtance given . P. C. 109. 


0 © was impriſoned; for that it is not material whether he were An H. P. C. 
* ſuch Crime or not, neither is he puniſhable as an Acceſſary H. P. C. 110, 
pect thereof, but as a principal Offender in Reſpect of the Breach of 116. 
; Priſon 2 Inſt. 502. 
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g 128 / Eſcapes ſuffed by Officers. Book j 
| Priſon it ſelf; on which Account this Caſe differs from that of a Rech 
or voluntary Eſcape, as ſhall be ſhewn more at large in the folloy, 
Chapter. [35] | „ 
Fitz. Indit= Seck. 19. It ſeems clear, That the Sheriff's Return of a Breach of p,, 
Mr 3% ſon, is not a ſufficient Ground to arraign the Priſoner for it, unleſs he de 
J. 8. OOF | 
pl. 2. allo indicted. 
FEY Sect. 20. As to the ſeventh Point, viz. In what Manner an 0g, 
der is to be indicted for a Breach of Priſon, it is certain, That every 1, 
dictment of this Kind, to bring the Offender within the Intention of g 
H. P. C. 109. Statute, muſt ſpecially ſet forth his Caſe in ſuch a Manner that it may . 
z 2 527 pear that he was lawfully in Priſon, and for ſuch a Crime as req 
ment, 33, Judgment of Life or Member; and that it is not ſufficient to ſay in ven 
ral, Quod felonice fregit Priſonam. And it ſeems, That the ſame Ry 
which are required for an Indictment of an Eſcape, ſet forth at lay j 
the next Chapter, are generally to be obſerved in Indictments of breikiy 
Priſon. 3 3 
Seck. 21. As to the eighth Point, viz. In what Manner thoſe are to 
puniſhed who are within the Benefit of the Statute, by being freed faq 
that ſevere Judgment for the Breach of Priſon, to which by the Cm 
mon Law they would have been liable: There ſeems to be no Dou. 
Book 1. Ch. that whoever breaks from any lawful Impriſonment is ſtill puniſh 
78 97 +, for a High Miſpriſion by Fine and Impriſonment; for that every ap 
H. PC. 16. Offence doth include in it a Miſpriſion, and may be proceeded againſt alu | 
1 the Meaning d WR 


8. P. C. 35. H. only, if the King pleaſe; and it cannot be thoug 

1 1.4 12. b. Statute in ordaining, That ſuch Offences ſhall not be puniſhed as ayi 

. ones, to intend, That they ſhall not be puniſhed at all. | 
| | 
OR t 
þ 
' | | Þ 5 0 
= Of Eſcapes ſuffered by Officers. 
4 AVING ſhewn in the precedent Chapters, how far the Pay n 
1 0 : ſelf, under a lawful Arreſt for a Crime charged againſt him, is puny! 


able for unlawfully freeing himſelf from ſuch Arreſt, without watt 
lt his Deliverance by due Courſe of Law, I ſhall now in the ſecond! 
conſider Offences of this Kind in Relation to others. And 


1. Such as are without Force. 
2. Such as are accompanied with Force, 


Such Offences, without Force, come under the Notion of Eſcap6, W 
are either, 


1. By Officers, Or, 
2. By Private Perſons. 


hap. 195 of Ef ap es ſuffered by Officers. 


to Eſcapes ſuffered by Officers, I ſhall endeavour to ſhew the following 
| Particulars, | 


1. What ſhall be judged an Eſcape. 85 5 2 

. Where ſuch Eſcape is to be eſteemed voluntary, and where negli- 
ent. 8 | 

Where the Priſoner may be re- taken after an Eſ cafe. 

Whether the Eſcape is excuſed by ſuch a Re-taking ; or by killing 

the Priſoner, if he cannot be re-taxen. 15 

. In what Manner the Officer ſuffering an Eſcape is to be indicted. 

6, How an Eſcape 1s to be tried and adjudged. 

7. How a voluntary Eſcape is to be puniſhed: 

g. How a negligent one. | 


3. 


o the firſt Point, vis. What ſhall be adjudged an Eſcape, the follow- 
ing Rules are to be obſerved. 


WF: I. $ here muſt be an actual Arreſt, and therefore, If * an Of. * Coron. 56. 


« having a Warrant to Arreſt a Man, ſee him ſhut up in a Houſe 5.2, ab 
. . 0 | 5 4 wee ns MD ; 
| challenge him as his Priſoner, but never actually have him in his 27 Ami. pl. f. 


dy, and the Party get Free, the Officer cannot be charged with an : itz. Coron. 
— "TY . | „„ Who. Uliaps; 
v2, II. As there muſt be an actual Arreſt, ſuch Arreſt muſt * 2. 
) be juſtifiable, for if it be either for a ſuppoſed Crime, where no x * Corn. 
u Crime was committed, and the Party neither indicted nor appealed, 1 H. H. P. C. 
fr ſuch a flight Suſpicion of an actual Crime, and by ſuch an irregu- 583-5 $4,599 
Mittimus as will neither juſtify the Arreſt nor Impriſonment, the Of- 3 5 
xr is not guilty of an Eſcape by ſuffering the Priſoner to go at large: 27; 29. 

id it ſeems to be a good general Rule, That where-ever an Impriſon- 5 _ 7 
at is ſo far irregular, That it will be no Offence in the Priſoner to 8 4 ; 
Bk from it by Force, it can be no Offence in the Officer to ſuffer him + Lou: 5 
eleape, ee Ch. 18. 


gel. z. III. As the Impriſonment muſt be juſtifiable, ſo muſt it be e 


0 for a criminal Matter; and ſome © are ſaid to have holden, that no 248. 

axe b criminal, but where the Commitment is for Felony. However Lerter IB. 

1 certain, that the Eſcape of one committed for Petit Larceny “ on- Fitz. Coron: 

b criminal ; and it ſeems moſt agreeable to the general Reaſon of 430, 431. 

Lay, That the Eſcape of a Perſon committed for any other Crime Jetter 1 

atſoerer ſhould alſo be criminal. For ſurely, where-ever the publick 1 H. H. P. C. 

lice requires, That a Perſon be committed for a Crime; it likewiſe 59* 

ures, That he be ſafely kept under ſuch Commitment, and conſe- 

ly may reaſonably demand publick Satisfaction from the Officer 

* Cuſtody he is committed, if he neglect to keep him as he 

4g | | 

Kd, 4. IV. As the Impriſonment muſt be juſtifiable, and for ſome 

ne, ſo muſt its Continuance, at the Time of the Eſcape, be ground- 

en that Satisfaction which the publick Juſtice demands for ſuch 

e for if a Priſoner be acquitted, © and detained only for his Fees, * Bro. Eſcape, 

ml not be criminal to ſuffer him to eſcape, though the Judgment = 

c, That he be diſcharged paying his Fees ; ſo that till they be S. P. C“ zl 

l, the firſt Impriſonment continued lawful, as before; for inaſmuch as Letter F. 

b dctained, not as à Criminal, but only as a Debtor, his Eſcape . H. H. F. C 

vt be more criminal, than that of any other Debtor ; yet if a Perſon * 

ted of a Crime, be condemned to Impriſonment for a certain Time, 
— | and 


Nee 
rn N . 
r 


130 R Of Eſcapes ſuffer ed by Off 1795 Dock! 
See Fitz. Co- and alſo till he pay his Fees, and he eſcape after fuch Time is link 
con, 430 without paying them, perhaps ſuch eſcape may be criminal, for du 
Letter E. was Part of the Puniſhment, that the Impriſonment be continued till 
25 E. 3. 39. Fees ſhould be paid; but it ſeems, that this is to be intended Where f 


3 Þ ©. Fees are due to others as well as to the Gaoler, for otherwiſe the Gaol y 


596, 597. be the only Sufferer by the Eſcape, and it will be hard to puniſh him f 
Fit f 1 ſuffering an Injury 0 himſelf only, il the Non-payment of a Debt in 0 
* Pes Power to releaſe. 185 | Wy 

Fitz. Coron. See. 5. 5 5 It 1S an Eſcape, In ſome Caſes, to ſuffer a Priſons 


246. have greater Liberty than by the Law he ought to have; as to 
b Pitz. have greater Liberty than by | : ach 
17 Coron a Perſon to Bail, * who by Law ought not to be bailed, but to he 


Fit. Coron. in cloſe Cuſtody ; or to permit a Priſoner to go out of the Lint 


i 5 C. 133. the Priſon : Vet ſome © ſeem to have holden, that in this laſt Cf 


Letter E. ſhall not be adjudged an Eſcape, unleſs the Priſoner be found to b 
* Fitz. Coron. had an Intention to eſcape; but it will be difficult to maintain, 1 


8. p E. the Offence of the Gaoler can depend on the Intention of the pf 


Letters B, 85 ner. 


; H-H.P.C. Se. 6. VI. If * the Gaoter fo cdoſely purſue the Priſoner, vv 


602. R . 
Ing Eſcape, from him, that he re-take him, without lofing Sight of him, the |, 


po 32, 49, looks on the Priſoner ſo far in his Power all the Time as not to aq 


10 H. 7. 25. b. ſuch a Flight to amount at all to an Eſcape: But if the Gaoler one { 
26. a. Sight of the Priſoner, and afterwards re-take him, he ſeems in d. 
6H. 7.11b. to be guilty of an Eſcape; and 4 ortiori therefore, if he kill hn 


12. à. | 1 : - 5 | x 
* Fitz. Coron. the Purſuit, he is in like manner Guilty, tho he never loſt Sight dy 


328, 346. and could not otherwiſe take him, not only becauſe the King loſs f 
3 5 Benefit he might have had from the Attainder of the Priſoner, by the N 
See Book 1. feiture of his Goods, &c. but alſo becauſe the Publick Juſtice is not fo 3 


| ” = ” Set. (tified by the killing him in ſuch an extrajudicial Manner. 


f Bro. Eſcape, Sect. 7. VII. While the Privileges of Sanctuaries were allowed, | 
38, 50. Sheriff conducting a Priſoner to Gaol, had brought him in the W 
3 5 through the Limits of ſuch a Franchiſe, and the Priſoner had claim! 
Fitz. Coron. Privilege of it, and by that Means got tree, it ſeems, * that the Sn 
= * was guilty of an Eſcape, for that it was his Fault, by bringing hi | 
and Bro. E, ſoner that way to Gaol, to give him an Opportunity of claiming the 
ſcape, 24. chiſe. 7 

deem conta. 5e. 8. VIII. Alſo while the Law allowed thoſe who had the he 


Z Fitz. Coron. 1 . f 
16. of the Clergy, to free themſelves from Priſon in certain Caſes, by mu 


7 * Bop b. their Purgation before the Ordinary, it was an Eſcape ein the Ord 
Letters G KH. to ſuffer ſuch Perſons to deliver themſelves by it, in ſuch Caſes in v 


Vide 23H. they ought not to have been admitted to it. 


, have: Sect. 9. IX. If a Priſoner be reſcued by Enemies, the Gaoler 8 


10, 32, 52. guilty of an Eſcape, as he would have been by the better Opinion, 
6H. 5. 11. b. he had been reſcued by Subjects, becauſe there is a legal Remedy 4 


oh % % tem. [361- ES 3 
3 Sed. 155 As to the ſecond Point, viz. Where ſuch Eſcape 5 d 


22AL 24... | ary . ' 5 be no 
| H. 1128 C. eſteemed voluntary, and where negligent, There can 


596. but that where-ever an Officer, who hath the Cuſtody of : Pal 
wy — charged with and guilty of a Capital Offence, doth know! ngly 9 by 
reg bis Liberty with an Intent to fave him either from his 1 rial A 0 
i See Cro tion, he is guilty of a voluntary Eſcape, and thereby involy'd in 1 | 
2 #* of the ſame Crime of which the Priſoner. was guilty, and fto k 
MES ged with. And it ſeems to be the Opinion of Sir Matthew Hale, | 
H. P. C. in ſome Caſes an Officer may be adjudged- guilty of ſuch 741 Lb 
wk hath not ſuch Intent, but only means to give his Priſoner that q 


2 


Chap. 19. Of Eſcapes ſuffered iy Officers 131 
uch by the Law he hath no Colour of Right to give him; as where a 

oler bails a Priſoner who is not bailable. [37] But it ſeems agreed, Supra Sec. 5. 
at a Perſon who hath Power to bail, is guilty only of a negligent E- 

bade, by bailing one who is not bailable; neither can I meet with any Au- 

Ny in other Books, to ſupport the abovementioned Opinion, That 

e Bailing of one who is not bailable, by one who hath no Power to 

| muſt neceſſarily be eſteemed a voluntary Eſcape ; but the contrary O- 

nion ſeems more agreeable to the Purview of 5 E. 3. 8. ſet forth more 

t large in the ſubſequent Part of this Chapter : Alſo there are ſome Caſes | 

herein an Officer ſeems to have been found to have knowingly given « Fitz. Coro. 
Priſoner more Liberty than he ought to have had, as to go out of the 242,31 6,4314 
on on his Promiſe of Returning, or to go among his Friends, to find 5 
me who would warrant Goods to be his own, which he is ſuſpected to 

ne ſtolen, and yet ſeems to have been only adjudged guilty of a neg- 

nt Eſcape. But it muſt be confeſſed, That in theſe Caſes, the Priſo- 

& was only accuſed of Larceny; and it doth not appear, whether he 

xe bailable or not, and generally the old Caſes concerning this Subject, 

c very briefly reported, that it is very difficult to make an exact State 

the Matter from them; however thus much ſeems clear, That if in 

Ces abovementioned, the Officer were only guilty of a negligent E- 

je, in ſuffering the Priſoner to go out of the Limits of the Priſon, 

out any Security for his Return, he could not have been guilty in 

lieber Degree, if he had taken Bail for his Return; from which it 

ems reaſonable to infer, That it cannot be in all Caſes a general Rule, 

am Officer is guilty of a voluntary Eſcape by bailing his Priſoner, 

hom he hath no Power to bail ; but that the Judgment to be made of all 

ences of this Kind, muſt depend on the Circumſtances of the Caſe, 

the Heinoutneſs of the Crime with which the Priſoner is charged, 

Notoriety of his Guilt, the Improbability of his returning to render 

mlelf to Juſtice, the Intention of the Officer, the Motives on which he 
„ EH: 

Qed, 11. 3 is it a certain Rule, That an Officer, who unlawful- 

knowingly, and willingly ſuffers a Capital Offender to eſcape, is in 

(ies to be adjudged guilty of a voluntary Eſcape; for where an 

nay ſuffered a Clerk attainted, being committed to his Cuſtody, 

fee himſelf from Impriſonment, by making his Purgation, he might 

ay faid to have ſuffered ſuch Priſoner to eſcape unlawfully, know- 

If and willingly, and yet it ſeems, ' that he was guilty only of a * Fitz. Coro. 
gent Eſcape, for that he did not fave the Priſoner from Exccution, . 
vas excuſed by the Privilege of the Clergy, but only from the Im- EEE G. 
ment, | 0 | | 141. B. 

. 12. As to the third Point, vis. In what Caſes a Priſoner may ol, R 04 
FaKen after an Eſcape ; it ſeems to be clearly agreed, by all the ! H. H. P. C. 
6, That an Officer making a freſh Purſuit after a Priſoner, who Si oe 
cicaped through his Negligence, may re-take him at any Time pak, 94. 
„ Whether he find him in the ſame, or in a different“ County. And Pe, po 
lad generally in ſome Books, That an Officer who hath negli- 0. Eg 


0 Bro. Eſcape, 
W luffered a Priſoner to eſcape, . may re-take him where-ever he finds 49, 32, 52- 


' 


53. a. x Co. 44. b. 52. Bro. Eſcape, 4. Freſh Suit, 3, 5. Contra Keilw. 3. a. e Fitz 


CCINS 


 vithout mentioning any freſh Purſuit ; and indeed, ſince the Liber- 1 I H. P. C. 


guned b N ef” Y | - . 602. 

by the Priſoner is wholly owing to his own Wrong, there 13 Ed. 4. 9. 
Rs . b | 2 Ed. 4. 6. b. 
v. 52. 0, 


155400. 313, 335. 8. P. C. 117. Letter C. Bro. Execution, 58, 151. 27 H. 8. 1. a. 13 H. 7. 1. b. 
130. 
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28. P. C. 33. perhaps it is the better Opinion, © That where-ever a Priſoner, by the 
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247. 


415. 


ü  owrny ſuffered by Officers. Book I 


ſeems to be no Reaſon he ſhould take any manner of Advantage from ; 
But where a Gaoler hath voluntarily ſuffered a Priſoner to eſcape, i 5 
2 Jon. 21, {aid by ſome, That he can no more juſtify the Re-taking him, than if \ 
22, 45- | had never had him in Cuſtody before, becauſe by his own free Conſent k 
3 Co 7 b. hath admitted, that he hath nothing to do with him. And it ſeems 4 
vere 1 be holden by Sir William Saundford, > That after a Gaoler hath been bu 
Danv. Abr. for ſuffering a Priſoner negligently to eſcape, he cannot afterwards re-tal 
$35. pl. 11. him; [39] but the Book © on which alone he ſeems to ground his Oh 
*S. P.C.33. nion, doth not fully come up to it; for the Purport of it ſeems to he 
1 more than this, That a Gaoler's Retaking of a Priſoner, after he hath he, 
Pitz. 5 fined for an Eſcape, ſhall be to no Purpoſe, for that it is contrary to the Re 
cord, by which it appears, that the Priſoner hath been at large; by wi; 
it ſeems only to be intended, That a Gaoler, who hath been fined for 2 
Eſcape, ſhall not avoid the Judgment of his Fine by re-taking the Priſon 
But I do not ſee how it can be collected from hence, that he cannot jug 
the Re-taking him, he n OIL 
See. 13. As to the fourth Point, vis. How far an Eſcape is exap 
by re-taking the Priſoner, or by killing him, if he cannot be re-taky 


545 
Br. Eſcape, 35. 


H. P. C. 114. Jigence of his Keeper, gets ſo far out of his Power that the Keeper lol 
9. © Sight of him, the Keeper is finable at the Diſcretion of the Cour, ny 
withſtanding he re-took him immediately after ; for it ſeems agreed, Th 
See the Books this is to be adjudged a negligent Eſcape, which implies an Offenc, | 
W N conſequently that it muſt be puniſhable. [40] It is true indeed, I 
98. an Action againſt a Gaoler, for ſuffering one arreſted in a Civil Ad 
1 Danv. Abr. eſcape, it is a good Excuſe for the Gaoler, that before the Action brow 
1 2 Abr. he re-took the Priſoner upon freſh Suit, which is well maintained by the 
119. pl. 1. ing that he purſued him immediately after Notice of the Eſcape, thou 
Vide Stat. were ſome Hours after it, and re-took him; but it does not from ha 
follow, that the like Excuſe will ſerve for the negligent Eſcape of 10 
minal, becauſe this is an Offence againſt the Publick, but the other 5 d 
a private Damage to the Party: Neither will it be the like Hardſhip tt 
Officer to be expoſed to ſuch Puniſhment as the Court in Diſcretion f 
think fit to impoſe upon him for the negligent Eſcape of a Crimind, 
it would he to he liable to an Action of Eſcape, for ſuffering a Perla 
his Cuſtody, in a Civil Action, to eſcape ; for that in the former Cal WAP” 
Court would moderate his Fine according to the Circumſtances of the m 
Matter, and would certainly mitigate, if not wholly excuſe it, f 
| ſhould appear to have taken all reaſonable Care: But in the other 
if he ſhould be liable to an Action, his Judgment would not lie n 
Diſcretion of the Court, but he would be bound to pay the whole 
for which the Party was in his Cuſtody, if the Eſcape ſhould be adyu 
vide fupra, againſt him. However it is certain, that it will be no Advantage 
Sect. 6. Gaoler to re-take his Priſoner, after he has been fined for the Eſcapy 
| hath been ſthewn in the precedent Section; alſo it is clear, that he d 
excuſe himſelf by killing a Priſoner in the Purſuit, though he could 
* 27A. pl. 9. poſſihly re-take him; but muſt, in ſuch Caſe, be content to ſubmit to 
H. H. P. C. Fine as his Negligence ſhall appear to deſerve. - - | | 
Bro. Eſcape, Sef. 14. As to the fifth Point, vis. In what Manner the Oli 
ſuffering an Eſcape is to be indicted, it ſeems clear, That even 
dictment for an Eſcape, whether negligent or voluntary, muſt & 
* Salk. 272. ſhew, that. the Party was actually © in the Defendant's Cuſtoch 
5 Mod. 44. a Crime, Action, or Commitment for it; and that it is not | 
2 


22. 
Fitz. Aſſiſe, 


» 
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cent to ſay, that he was in the Defendant's Cuſtody, and charged with 

ch a Crime; for that a Perſon in Cuſtody may be ſo charged, and yet not 
te in Cuſtody by Reaſon of ſuch Charge: And it ſeems alſo; That every 

uch Indictment muſt expreſly ſhew that the Priſoner went at large; which | 
: moſt properly * expreſſed by the Words exivit ad largum. Allo it ſeems a B. Eſcaps; 
«eſſary to ſhew the Time when the Offence was committed; for which 52. . 
e Party was in Cuſtody, not only * that it may appear; that it was 1 
nor to the Eſcape; but alſo © that it was ſubſequent to the laſt general Par- 2 Leon. 166. 
n. Alſo it ſeems clear, That every Indictment for a yoluntary Eſcape, Bro. Eſcape, 
it alledge that the Defendant felonice & voluntarie A. B. ad largum ire (Id El. 


mit; and muſt * alſo ſhew the Species of the Crime for which the Par- Henly _ 


\ Cuſtody. for Felony, &c. for that no one can be puniſhed in this Degree, 42 A. 


s involved in the Guilt of the Crime for which the Party was in his H. P. C. 110, 
111, 200. 


not. | „ EZ . A 
7. 15. As to the fixth Point, viz. In what Manner an Eſcape is to 
tied and adjudged, it is to be obſerved, That where Perſons being pre- 
t in a Court of Record, are committed to Priſon by ſuch Court, the S.P.C. 34, 35. 
fuer of the Gaol is bound to have them always ready, whenever the 186. Coon. 
rt ſhall demand them of him; and if he ſhall fail to produce them at Ro 
Demand, the Court will adjudge him guilty of an Eſcape, without 
| father Inquiry, unleſs he have ſome reaſonable Matter to alledge in 1 
Excuſe, as that the Priſon was ſet on Fire, or broken open by Enemies, „„ | ö 1 
ir be ſhall de concluded, by the Record of the Commitment, to agg, d 
j that the Priſoners were in his Cuſtody : And ſome s have holden, S. P. C. 35. 1 
ik a Gaoler ſay nothing in Excuſe of ſuch an Eſcape, it ſhall be ad- A eB = 
el voluntary; but J cannot find any Reſolution to this Purpoſe ; and 2 . 33s = 
rt fands indifferent, whether an Eſcape be negligent or voluntary, it 
Ws dticult to maintain that it ought to be adjudged a Crime of ſo high a 

r without a previous Trial. [41] Ro as 
xd. 16, As to other Priſoners who are not ſo committed, but are in 
wltody of a Gaoler, Sheriff, Conſtable, or other Perſon, by any other | 
Ws whatſoever, it ſeems agreed, b That the Perſon who has them in Cu- *. P. C. 34; 
811 no Caſe puniſhable for their Eſcape; except in ſome ſpecial Caſes, 
it be preſented ; for the better Underſtanding whereof I ſhall endea- 


{0 ſhew, 


* 


Before whom ſuch Pref; Entinents are to * made 
In what Caſes they are traverſable; 


#, 17, As to the firſt Point; It is enated by the Statute of Weſtmin- 
Chap. 3. That nothing be demanded nor taken, nor levied by the Sbes, 
ur by any other, for the Eſcape of a Thief, or Felon, until it be judged 
E ys by the Fuſtices in Eyre; and that he who does otherwiſe, ſhall 
' him or them that have paid it, as much as he or they have taken 
"ed, and as much alſo unto the King. 


Mm e Secl. 18. 


l 
} * 9 
1 
1 
4 
- 
3% 
N | 
% 
Ll 


Bro. Cre the Perſon eſcaping were actually committed to ſome Gaol, or unde 


114, 115. an Indictment of Death, and only committed till the Year and Day k 
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27 Aſſ. pl. Seck. 18. It hath been adjudged, * That this Statute reftraing not f. 

21 Aff pl. 12. Court of King's Bench from feceiving fuch Preſentments, fot that itz h 

8. P. C. 35. riſdiction includes in it that of Juſtices of Eyre, and this Court is it fel 
2 in. 100... Higheſt Court of Eyre. EN | . he 

3 19. It is farther enacted, by 31 Ed. 3. 14. That the Eſeap 

| Thieves and Felons, and the Chattels of Felons, and 0 Pugitives, an F 

_ Eſcapes of Clerks Convict, out of their Ordinary's Pri on, from thenceforij 

be judged before any of the King's Fuſtices, ſhall be levied from Time 15 9% 

as they ſhall fall, as well of the Time paſt as Time to come. By which it fy 

| to be implied, That other Juſtices, as well as thoſe in Eyre, may take ( 

Vide Supra niſance of Eſcapes; and it is certain, 'Fhat Juſtices of- Gaol-Delivery wo 

1225 9 puniſh Juſtices of Peace for a negligent Eſcape, in admitting Peri 

8. P. C. 33. Bail, who are not bailable. | 

Se. 20. And it is farther enacted by 1 Ric. 3. Chap. 3. That Juli 

of Peace ſhall have Authority to inquire in their Seſſions, of all Many 

Eſcapes of every Perſon arreſted and impriſoned tor Felony. 

Sec. 21. As to the ſecond Particular, In what Caſes fuch Prefentm 

8. P. C. 35. are traverſable ; It is laid down as a Rule, by Sir William Staundferd I 

Letter F. where-ever an Eſcape is finable, the Preſentment of it is traverſibl, | 

that where the Offence is amerciable only, there the Prefentment i; q 


bd 21 Al. pl. 


5 ſelf concluſive; ſuch Amercements being reckoned among thoſ: y 
27 Al. pl. 9, de quibus non curat lex; and this Diſtinction ſeems to be well warrute 
a, Coon. the Old © Books; and in what Cafes Eſcapes are finable, and wherm 


291,328,345: ciable only, ſhall be conſidered in the following Part of this Chapter, $ 
349 352 231, 3435 NY 1 5 5 | | 

bar has ; 8025 - : As to the feventh Point, viz. In what Manner a voy 
2 H. H. P. C. Eſcape is to be puniſhed, it ſeems to be generally © agreed, Thutl 
<8$.C. 32.1, Eſcape amounts to the fame Kind of Crime, and is puniſhable in the 
II. P. C. 113. Degree, as the Offence of which the Party was guilty, and for wid 
1 H. H. P. C. was in Cuſtody, Whether it be Treaſon, Felony or Treſpals ; and ni 


112. Arreſt only and not committed; and whether he were attainted, d 


2 oo 127 accuſed * of ſuch Crime, and neither indicted nor appealed: And t b 
4H. PC to be no Excuſe of ſuch Eſcape, That the Priſoner had been acquitts 


' * 9-7-C fol; to give the Widow, or Heir of the deceaſed an Opportunity of 
Dy.99.pl. 60. ing their Appeal. [42] PS 

, N Sect. 23. Alſo ſuch an Eſcape, ſuffered by one who wrongful! 
1 Fg ape, upon him the Keeping of a Gaol, ſeems to be © puniſhable in the 
18, 23. Manner as if he were never ſo rightfully intitled to ſuch Cuſtody, fr 


* ; 0 the Crime is in both Caſes of the very ſame ill Conſequence to the i 


252. and there ſeems to be no Reaſon that a wrongful Officer ſhould hae; 


39 H. 6.33, Favour than a rightful, and that, for no other Reaſon but becauſe i 
. >, Wrongful one. | | Hoes 3 8 

Alf. pl. 27. Sec. 24. Alſo if the Warrant of Commitment do plainly 4 
H. H. F. C. preſly charge the Party with Treaſon or Felony, but in ſome Ws 
H. P. C. 114. fpect be not ſtrictly formal, yet it ſeems, That it may * be probab' i 
* Salk. 272, ed, That the Gaoler ſuffering an Eſcape, is as much puniſhable & 
347, 349. Warrant were perfectly right; [42] for it would be highly inconven 
H. P. C. 114. ſuffer Gaolers to take Advantage of a. Slip of this Kind in Commit 


< _ 59% which being generally made by Perſons of no great Knowledge ; 

82 16. Law, cannot be expected to be always agreeable to its Forms; am 

& Ch. 8 fore if they be good in Subſtance, the publick Good ſeems to 
e 


lt 
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tat the Gaoler be as much bound to obſerve them, as if they were never 
t AE TE ” | 

{ wt 4 5. But it ſeems to be agreed, That no Eſcape can amount to a 

vital Offence, unleſs the Cauſe for which the Party was committed, . H. P. c. 
were actually ſuch at the Time of the Eſcape ; and therefore, if a Gaoler 24,219 


. . X See Ch. 18. 
ſuffer one to eſcape who is committed for having given a dangerous Wound Sedt. 19. 


1. H. P. C. 


bony, for that the Offence of the Priſoner was but a Treſpaſs at the Time 591. 


# the ag: id and though by a Fiction of Law it be afterwards, for ſome 
purpoſes, © eemed a Felony from the Time of the giving of the Wound, 
+ fince it is, in Truth, no Felony till the Death of the Party, it ſhall be 
©-ryards conſtrued ſuch in Reſpect of thoſe only who were privy to the 
wing of the Wound. | | 1 

$4, 26. Alſo it ſeems clear, That he who ſuffers another to eſcape 1 H. H. P. C. 
Jo was in his Cuſtody for Felony, cannot be arraigned for ſuch Eſcape ff p 58*: 5 
for a Felony, until the Principal be attainted; for that he who ſuffers 215, 216. 
< Eſcape, is by the better Opinion, not puniſhable in this Degree, : H. H. P. c. 
it 3s an Acceſfary to the Felony ; and it is a Rule, That no Acceſlary Fit. Caron. 
wht to be tried till the Principal be attainted, as ſhall be more fully 158 _ 
enn hereafter : Yet it ſeems certain,“ That one accuſed of ſuch an E- 82 55 


wwe, may be indicted and tried for a Miſprifion, before the Attainder of Crompran 58. 


nocent it was a high Contempt to fuffer him to eſcape: And if the 1 heh 
mmitment were for High Treaſon, and the Perſon committed actually See Ch. 18. 
ly of it, it ſeems, That the Eſeape is immediately puniſhable as High — KY PAD 
reaſon alſo, whether the Party eſcaping be ever convicted of ſuch feems n 
ine or not; [44] for that there are no Acceſſaries in High Treaſon, but all "ay. 

ho are guilty of aſſiſting the Party guilty of ſuch Crime, in ſuch a Man- 

s would make them Acceſſaries to a Felony, are accounted Principals H. P. C. 116. 
the Treaſon, as fhall be more fully ſhewn in the Chapter concerning Prin- 

pal and Acceſtary. . 

heel. 27. Alſo it ſeems to be clear, That no one is puniſhable in this . 5 
wee for a voluntary Eſcape, but the Perſon only who is actually guilty II. P. C7: 3, 
tz nd therefore, that the principal Gaoler is only finable for a volun- 114. 
Hape ſuffered by his Deputy, for that no one ſhall ſuffer capitally for * m_ bo 
 Cnme of another. 4 885 | I 597, 598. 


b the eighth Point, vi. In what Manner a negligent Eſcape is to be 
puniſhed, I ſhall endeavour to ſhew, 


liable to anſwer for an Eſcape ſuffered by his Bailiff, as if he had actu- 8 . 
iffered it himſelf, and that * the Court may charge either the Sheriff 337. 
alif for ſuch an Eſcape; and if a Deputy-Gaoler be not fuffi- I Pc 
o anſwer a negligent Eſcape, his Principal muſt anſwer for him: 1 H. H. P. C 


But $97» 604. 
2 Levin. 71. 


0 another, who afterwards dies of ſuch Wound, yet he is not guilty of Fe- 11H.4-12b. 


| principal Offender, for that whether ſuch Offender were guilty or „H. F. C. 116. 


.cer. 
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33, 34. 
2 Rol. Abr. 


155. Letters 
M, N 


3 Levin. 288. 
2 Levin. 81. 
d Bro. For- 
feiture of Of- 
fices, 27. 

2 R. A. 155. 
Letter N. 


N. g.. 
Fitz. Coron. 


Fitz. Coron. 


196,291,370. 


Graunt, 39. 
Eſcape, 4. 
See the Books 


ſupra Ch. 12. 


Sect. 2. 


Fitz. Eſcap. 5 


7. 

40 Aſſ. pl. 42. 

Nrn. 
30 


pl. 30. 
8 H. 5. 2. pl. 6. 


Fitz. Graunt, 


37 
W. 
H. Ui. 
1 
604. 

Fitz. Coron. 


3378 


i. 


H. 


27 Aſſ. pl. q. 
40 Aſſ. pl. 42. 


enn 
Fitz. Coron. 
454. 

S. P. C. 33. K. 
Fitz. Coron. 
422. 

1 Fitz. Coro. 


196. 
26 Aſſ. pl. 5 1. 


. It is ſpoken of generally, as an Impoſition of a certain Sum, and with 


without being arreſted, they ſeem always to take it as an Amercement, uff 
not as a Fine: And where a Sheriff, having returned a Cepi Corpus into th 


* \ the ſaid Court, to be amerced, not fined. 


doned by the King before it happens, but that a voluntary one Cann 
ſo pardoned; but this ſhall be more fully confidered in the Chapter ox 


be ſafely and ſurely kept in Priſon, as belongeth to them, according to the Ol 
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But if the Gaoler who ſuffers an Eſcape, have an Eſtate for Life 
Years, in the Office, I do not find it agreed how far he in Reverſion Ek. 
ble to be puniſhed. ” | 
Sef. 30. It ſeems. the better Opinion, That one negligent Eſcape vil 
not amount to a Forfeiture of the Gaoler's Office, as one volun b On 
will; Yet if a Gaoler ſuffer many negligent Eſcapes, it is ſaid, that * 
puts it in the Power of the Court to ouſt him of his Office by its Dl 
cretion. | 5 
Sect. 31. It ſeems to be certain, That where-ever a Perſon is fp 
guilty upon an Indictment, or Preſentment, of a negligent Eſcape of 
Criminal actually in his Cuſtody, he ought to be condemned in a co 
Sum to be paid to the King, which ſeems moſt properly to be called a Fine: 
but this doth not clearly appear from the old Books, for in ſome * of then 


ſeems to be taken as a Fine, in others“ as an Amercement, and in ot 


any Mention either of Fine or Amercement. But where the Books ſyai 
of the Puniſhment of a Vill or Hundred, for ſuffering a Felon to e 


King's Bench, on a Capias againſt a Man on an Indictment of Fe 
does not bring him in at the Day, it ſeems * That he 1s, by the Court 0 


Se. 32. It hath been holden, That a negligent Eſcape may be 


cerning Pardon, b 
Sect. 33. And it ſeems, ® That by the Common Law, the Pena) 
ſuffering the negligent Eſcape of a Perſon attainted, was of Courſe 19 
and for ſuffering ſuch Eſcape of a Perſon indicted and not attainted, wh 
J. but if the Perſon eſcaping were neither attainted nor indicted, it ſm 
That it was left to the Diſcretion of the Court to aſſeſs ſuch a realad 
Forfeiture as ſhould ſeem proper ; and * if the Party had twice eſcape, 
ſeems, That the Penalties above mentioned were of Courſe to be double 
yet it ſeems, That the Forfeiture was to be no greater for ſuffering 'all 
ſoner, committed on two ſeveral Accuſations to eſcape, than if he had 
committed but on one. | 1 1 
Sect. 34. As to the ſecond Particular, viz. In what Manner Offen 
of this Kind are puniſhable by Statute, it is recited by 5 Ed. z. Ch. 8. U 
Perſons indicted of Felonies in Times paſt, had removed the Indifment'| 
fore the King, and there yielded themſelves, and by the Marſhals of the Ki 
Bench had been incontinently let to Bail, and after had done many evil Du 
&c. And thereupon it is enacted, That ſuch Enditees and Appellee: | 


which the ſaid Marſhals ſhall have of the Fuſtices; and if any Marſhal | 
do otherwiſe, at the Complaint of every Man that will complain, the Juſt 
ſhall do him Right during the Terms; and in the End of the Terms, upon il 
riſing; the ſaid Marſhals ſhall chocſe before the ſaid Fuſtices, before the) d 
their Places, in what Town they will keep ſuch Priſoners at their Peril: 
in the ſame Town they ſhall allow to them Houſes to keep ſuch Priſoners at ti 
own Coſts and Charges; and there they ſhall keep them in Priſon, and foo 
uffer them to go wandring abroad, neither by Bail nor without Bail. 4 
any ſuch Priſoner be found wandring out of Prifon, by Bail or without Bail 
: 
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ut be fund al the King's Suit, or at the Suit of the Party, the Marſhals 


\ 


hieb ſhall be found thereof guilty, ſhall have half a Year's Impriſorment, 
1 ho ranſomed at the King's Will ; and the TFuſtices ſhall thereof make 
* uiry when they fee Time ; and as to the Marſhals, it ſhall be done 
600 the Verge that which Reaſon will, And in Caſe that the Marſhal. 

ir by heir Aſent ſucb Priſoners to eſcape, they ſhall be at the Law, as 
ere the Time of the Statute they had been. And the King intendeth not 
his Statute to loſe the Eſcape, where he ought to have the ſame. 

v#. 35. Alſo it is enacted by 19 H. 7. 10. That every Sheriff have 
1s Cuſtody of the King's Common Gaols, during the Time of his Office, ex- 

Ut all Gaols whereof any Perſon or Perſons have the Keeping of Eflate of 
ritance: And that all Letters Patents made for Term of Life, or 
urs, of the keeping of the ſaid Gaols, &c. ſhall be annulled and void. 

ad then it is recited by the ſaid Statute, That divers Perſons before that 
me, for Treaſon and Felonies had been taken, ſome for Suſpection of the 

ne Deeds, and ſome upon Indictments, and thereupon brought to the 
e Cao, and ſometime remained in the Keeping of the Perſons that ſo 
refed them for the ſaid Cauſes, and that ſuch Perſons, by Colour of Neg- 
ect, ſubtilly, and craftily, and oftentimes for Favour, Mede, Aﬀettion 
Crruption, ſuffered the ſaid Offenders to eſcape, as if it had been by Neg- 
ne, to the overt and expreſs Impediment of Fuſtice: And when ſuch E- 
he had been found before Fuſtices having Authority to enquire thereof, 
| thereupon the Parties convicted, or yielded themſelves to make Fine for 
| ſame, ſmall Fines bad been ſet in thoſe Cauſes, to the little Dread and 
ur and great Inboldning of the Offenders, by Means whereof, great and ar- 


afted, That for every negligent Eſcape from any Sheriff, having the Keep- 
of any Gaol, or from any Conſtable of Caſtle, or other, being Keeper of 
| Gaols where ſuch Priſoners accuſtomably have been, or ſhall be kept, of 


ſt or made for every ſuch Eſcape, than 100 Marks, and more, by the Di. 


tim of the Fuſtice, that ſhall aſſeſs ſuch Fines : And for every Eſcape of 


Fu to be ſet or made than 401. and for every Eſcape of Perſons in- 
4% Murder or Petit Treaſon, 201. at leaſt, and more, by the Diſcre- 
F the Fuſtices that ſhall aſſeſs ſuch Fines : And for every Eſcape of 
js ſuſpeFed of Murder or Petit Treaſon, 10 l. or more, by the Diſ- 
fon of the Fuſtices that ſhall aſſeſs ſuch Fines : And for every Perſon 
ping, being in their Keeping, indicted of Felony, other than Murder or 
um, 101, And for every Perſon ſuiſpected of Felony, other than Murder 
Iraſm, 100 Shillings, or more, by the Diſcretion of the Fuſtices, after 
Manner and Quantity of their Demerits, ſaving to every Perſon ſuch 
pt and Title to any ſuch Eſcapes and Fines for the ſame, or to be quit of 
Eſcapes, or of any other Ecapes, as they had, or ought to have had, 
le Time of making of the ſaid AF. 
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ut Felons and heinous Murderers had eſcaped, &c. And thereupon it is 


n indicted of High Treaſon being in their Keeping, that no leſs Fine 


rſms eſcaping being in their keeping for Suſpection of High Treaſon, no 
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= Of Eſcapes ſuffered by private Perſons. 


C HAL XX. 
Of Eſeapes ſuffered by private Perſons, 


H ING in the precedent Chapter endeavoured to ſhew the Ni 
of Eſcapes ſuffered by Officers, I am now in the ſecond Plae 
conſider the Nature of ſuch Eſcapes ſuffered by private Perſons : But f 
H.P. C. 112. Law being generally the ſame in Relation to ſuch Eſcapes, as in Rely 
| to thoſe ſuffered by Officers, I ſhall refer the Reader, for the general Len 
ing of this Kind, to what is faid in the former Chapter concerning Ei 

ſuffered by Officers, and ſhall content my ſelf in this Place with conſis 


ing the two following Particulars. 


1. Where a private Perſon is to be adjudged guilty of ſuch u 
0 ſcape. = 5 
2. In what Manner he is to be puniſhed, 


_ Se#. 1. As to the firſt Point, it ſeems to be a good general Rule, Th 
where-ever any Perſon hath another lawfully in his Cuſtody, whether 
ee Ch. 12. ON an Arreſt made by himſelf or another, he is guilty * of an Ely 
1 H p c if he ſuffer him to go at large, before he hath diſcharged hint 
tg. © him by delivering him over to ſome other who by Law ought to har 
DE Cuſtody of him. 

Sect. 2. And therefore, if a private Perſon arreſt another for vi 
cion of Felony, and deliver him into the Cuſtody of another pri 

d H.P.C. Perſon who receives him, and ſuffers him to go at large, it is {ad 


44Af 1 That both of them are guilty of an Eſcape, the firſt, becauſe he 18 | 
Bro. Eſcape, not have parted with him, till he had delivered him into the Hand 2 
I Kd „ .- 2 publick Officer; the latter, becauſe having charged himſelf witl 

5 55. 3- 36. Cuſtody of a Priſoner, he ought, at his Peril, to have taken car And 


Fitz. Coron. him. 5 | 
78 Sect. 3. But if a private Perſon having made ſuch an Arreſt, hat a 
e Fit. Coron. livered over his Priſoner to the proper Officer (as the Sheriff, © or hs bl 
345 liff, * or a Conſtable, ©) from whoſe Cuſtody the Priſoner elcapss, 
Ke 4 2 Party who made the Arreſt is not chargeable with it. Sn 
8.P'C:34D. Se. 4. But if no Officer will receive ſuch Priſoner into his Cult 
70H P. C. it ſeemsf to be the fafeſt Way to deliver him into the Cuſtody of the Tov 
1 H. H. P. C. ſhip where the Perſon who arreſted him lives, or perhaps of that wil 
594» 595- the Arreſt was made, which ſhall be bound to keep him till the 5e 
6.4 7- Gaol-Delivery ; but if ſuch Townſhip refuſe alſo to receive him, I dot 
Fitz. Eſcape, ſee how the Perſon who made that Arreſt can diſcharge himſelf of 
S _ before the next Gaol-Delivery, unleſs he can in the mean Time pio 
Fitz. Caron © him to be bailed. _ | | 

545. Sect. 5. Neither can ſuch private Perſon excuſe himſelf of the 
ſcape of ſuch a Priſoner, by alledging, That he delivered him oer f 


Sheriff or other Officer, without ſhewing to whom, in N | 
4. I 


| 


Chap: lt... f Keſcuul. 3 139 
me, he fo bog him, that the Court may certainly know who is an- 
for him. Sx ; 3400 . | n 
2 As to the ſecond Point, viz. In what Manner a private Perſon H. p. C. 12. 
 1niſhable for ſuch an Eſcape, I ſhall take it for granted that if it were Bro. Coron. 
4 Leary, he is puniſhable in the ſame Manner as an Officer, for which 4% At Gs. 
| ll refer the Reader to the former Chapter ; and if it, were negligent, MEL 
* puniſhable by Fine and Impriſonment, at the Diſcretion of the Court, 
„che Law is ſettled by 19 H. 7. 10. The Words whereof, ſo far as they 
late to this Purpoſe, are as follows, And if any Perſon hereafter have any 
Prijiner in his keeping; arreſted for Suſpection of Felony, Treaſon, or Mur- 
i and that Perſon that is arreſted, eſcape by negligent keeping, before that 
he brought to the Gaol, that Perſon from whom he ſo eſeaped, ſhall forfeit 
every Perſon that doth ſo eſcape, ſuch Fine as ſhall be ſet by the Diſcre- 
mn of the Juſticès that ſhall have Authority to aſſeſs ſuch Fines, as the Cauſe 
hall require, and the ſame Forfeiture to go to them that be intituled to have 
ich Forfeitures at the Time of making the ſaid Act. 


CHAP. XXI. 
Of Reſcous. 


THE Offence of a Stranger in forcibly freeing another from an Ar- | 
reſt, comes under the Notion of Reſcous, which in moſt Inſtances 1 H. H. P. C. 
of the fame Nature with the Offence of breaking Priſon, which hath 606. 

fn already conſidered in the eighteenth Chapter ; and therefore it ſeems 

lacent for the Declaration of the Nature of this Crime; to ſhew, 


In what Caſes it agrees with the Offence of breaking Priſon, And 
2, In what it differs; ER 


And firſt, This Offence agrees with that of breaking Priſon in the fol- 

ing Particulars. g | 

7, 1. I. Whatever is ſuch a Priſon, that the Party himſelf was, by 2 Intl. 585. 

Common Law, guilty of Felony by breaking from it, in every ſuch EE e 

a Stranger was guilty of as high a Crime at leaſt, in reſcuing him Macs. 

IM it. cited. 

&7, 2. II. Where-ever * the Impriſonment is fo far groundleſs, or irre- * 25 

or for ſuch a Cauſe, or the Breaking of it is occaſioned by ſuch a * See Ch. 18. 

Ky, Sc. that the Party himſelf breaking the Priſon, is, either by the 5. P. C. 39, 

mon Law, or by the Statute de frangentibus Priſonam, ſaved from the by e 

aty of a capital Offender, a Stranger who reſcues him from ſuch an Im- 

ment, is in like Manner alſo excuſed ; & fic e converſo. 

i, 3. III. As the Party himſelf ſeems not to be guilty of Felony by Keitw. 87.4 

Plz the Priſon unleſs he go out cf it; fo neither is a Stranger unleſs Bro. Eſcape, 
"oner actually go out of the Priſon. 42 


Sect. 4. 


— —V—¼ . — — 
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ety” re. 3 
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140 


Fitz. Endite- 


ment, 30. 


Vide ſupra, 
Ch. 18. Sect. 
20. & Ch. 
19. Sect. 14. 
Dyer 164. 
pl. 60. 


Vide ſupra, 
Ch. 18. Sect. 
21. 


H. P. C. 109. 
Dalt. fol. 2 28. 
1 Jo. 45 5. 
1 H. 6 
Fitz. Coron. 2. 
Bro. Treaſ. 1 1. 
d Cro. Car. 


83. 
1 H. 6. 6. b. 
4 Supra Ch. 
18. Sect. 17. 
© Vide ſupra, 
Ch. 19. 
H. P. C. 116. 
. 
Letter B. 
leems con- 


trary. 


b not proved by the Authority of the Caſe © on which it ſeems to 


grounded. 


the King pleaſe, 


Of Attachment. Book 13 

Sect. 4. IV. As the Sheriff's Return, that a. Priſoner hath broken g. 
Priſon, is not a ſufficient Ground to arraign him for ſuch Offence 1 
he be indicted alſo for it; fo neither is his Return of a Reſcoys x b 
Ground for the Arraignment of the Reſcuer, unleſs he be indicted. 15 
Sect. 5. V. As an Indictment of breaking Priſon, and alſo an India 
ment of Eſcape, muſt ſpecially ſet forth the Nature and Cauſe of the Y 
priſonment, and the ſpecial Circumſtances of the Fact in Queſtion, & 11 
muſt an Indictment of Reſeous. c 
Sect. 6. VI. As thoſe who break Priſon are ſtill puniſhable, 2; for 
high Miſpriſion, by Fine and Impriſonment, in thoſe Caſes wherein 4, 
are ſaved from Judgment of Death, by the Statute de frangentibus wi 
nam, ſo alſo are thoſe who reſcue ſuch Priſoners in the like Caſes, in f. 
ſame manner puniſhable. TOY Dn Oe e 


2. The Offence of Reſcous differs. from that of breaking Prifon in f 
following Particulars, 


others alſo eſcape whom he knows to be committed for High Tran 
7 bh is guilty of High Treaſon, not in reſpe& of hy q 


* who reſcues a Perſon committed for and guilty of High Treaſon, kn 
ing him to be ſo committed, is in all Caſes guilty of High Tra 
and by ſome he is in like manner guilty, whether he knew tht f 
Priſoners were committed for High Treaſon or not; but this Opinion 


Sect. 8, II. Whereas a Priſoner who breaks the Priſon, may le: 
raigned for ſuch Offence before he be arraigned of the Crime for yi 
he was impriſoned ; he who reſcues one impriſoned for Felony amt 
according to the better Opinion, be arraigned for ſuch Offence a for 
Felony, till the principal Offender be firſt attainted ; but if the Perſon 
ſcued were impriſoned for High Treaſon, the Reſcuer may immedit 
be arraigned, for that in high Treaſon all are Principals ; alſo it fen 
that he may be immediately proceeded againſt for a Miſpriſion only 


CHAP. XXII. 
1 Of Attachment. | 


AVING ſhewn in what manner Offenders may be apprehended 

out Proceſs from a Court of Record, I am now to ſhew in 
Manner they may be brought into Court by ſuch Proceſs, of which 
are two Sorts, - 


0 
a 1.9 
a 


te 


* 
„ 
90 
2 


1 


hap. 22. / Hitachmnt. a 
Such as may be awarded by the Diſcretion of the Juſtices, upon a bare 
\woeſtion, or their own Knowledge, without any Appeal, Indictment, or 
ormation. 3 Ba a wa 
>. Such as can be awarded only upon ſuch Accuſations. 


geh 1. And firſt, I ſhall confider the Nature of the firſt of theſe, 
hich is generally called, an Attachment, and 1s properly grantable in 
{vs of Contempts, againſt which, for the moſt part all Courts 6f Re- 


Court of King's Bench, may proceed in a ſummary Manner according 4. 

\ their Diſcretion ; and if they happen to be done by a Perſon preſent in 

Court, and appear either from the Confeſſion of the Party on his Ex- Raſtal 268. 

nation upon Oath, or by the View or immediate Obſervation of the pl. 4, 5: 

bes themſelves, the Court may immediately record the Crime, and 1 
mit the Offender, and alſo inflict ſuch farther Puniſhment as ſhall fem 5 

er: And if ſuch Offences be done by a Perſon not preſent in Court, 

{ he complained of by Affidavit, the Court will either make a Rule 


« 


the Party to attend at a certain Day, in Order to anſwer the Matter 1 Rol. Rep. 
the Complaint againſt him; or elſe will make a Rule upon him to ſhew 3'>' 
we why an Attachment ſhould not be granted againſt him; or elſe, if 
Offence were of a very exorbitant Nature; as for Words of Contempt 

the Court it ſelf, will grant an Attachment on the firſt Complaint, $a. s « 
out any Tuch Rule to ſhew Cauſe ; and the Party who is ordered to at- 

{the Court in Purſuance of ſuch Rule; ought regularly to appear in prov 
Perſon, and not by Attorney, as alſo muſt every one againſt whom an 3 H.7.6.pl. 4 
xchment is granted; and if the Offence be of an heinous Nature, and 22 Ed. 4. 33. 
Perſon attending the Court upon ſuch a Rule to anſwer it, or appearing I 

n an Attachment, be apparently guilty; the Couft will generally com- 
thm immediately, in Order to anſwer Interrogatories, to be exhibited _ 
inst him in Relation to ſuch Contempt. But if there be any favourable 6 
tumſtances to Extenuate or excuſe the Offence, or if it appear doubtful 
ether the Party were guilty of it or not, the Court will generally in 
r Diſcretion, ſuffer the Party; having firſt given Notice of his Intention 
tte Proſecutor, to enter into a Recogniſance to anſwer ſuch-Interroga- 


Mod. 73. 


9 
* . 0 . . 


6; ad if no ſuch Interrogatories be exhibited within four Days after 6 Mod. ;. 
Necogniſance, Will diſcharge the Recogniſance upon Motion ; yet if the | 
do not make ſuch Motion, and the Interrogatories be exhibited after TP Ho, 
fur Days, the Court will compel him to anſwer them: But in all the iich. 1, * 
6 aboyementioned, if the Party fully purge himſelf upon Oath, in his Anz. 
wer to ſuch Interrogatories of the whole Matter charged upon him, the I rage 73, 
nt will diſcharge him of the Contempt, and leave the Proſecutor to 1 
ted againſt him for the Perjury, if he thinks fit: But if the Party 

ts Part of the Contempts in his Anſwer to ſuch Interrogatories, and 

others; the Court will not diſcharge him from the Contempts ſo denied, 

Will proceed farther to examine the Truth of them, and will inflict 

| Puniſhment as from the Whole ſhall appear reaſonable ; neither wil! 
Court diſcharge the Party upon a ſhifting or evaſive Anſwer to any ma- 2 Jo. 178. 
Part of the Charge againſt him, but will puniſh him in the ſame Man- 

if he bad confeſſed it. | 


lor the better Underſtanding in what Caſes the Court may proceed 
e Manner abovementioned againſt ſuch Offenders, I ſhall endea- 
wr to (hew. | 


00 4. Where 


und generally, but more eſpecially thoſe of Weſtminfter-hall, and above. all pj, Corody 


4 
">, he 
2H 
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We REES. 


a. Of \ Attachment  -Bookh 


Noy 101. by ſuch Courts to which they more immediately belong. But if ther! 


„ . N.. of Eſcape, or on the Caſe, or by taking out an Alias and Pluries, M 


5 Mod. 314, done it. 


1. Where it may ſo proceed againſt the Miniſters of the Court. 
2. Where againſt others. | 


4 to the firſt of theſe Points I ſhall conſider, 


1. Where it may ſo proceed againſt Sheriffs, Bailiffs of Franchiſe, ,, 
Sheriffs Bailiffs. 5 * 
2. Where againſt Attornies, and others acting as ſuch. 
3. Where againſt other Officers. 
4. Where againſt Jurors. 


As to the firſt of theſe Points I ſhall endeavour to ſhew, 


1. Where the Court may ſo proceed againſt Sheriffs, Bailiffs of Franc, 
and Sheriffs Bailiffs, for not executing a Writ. 
2. Where for doing it oppreſſively. 
3. Where for not doing it effectually. 
4. Where for making a falſe Return. 


See. 2. As to the firſt Particular, viz, In what Caſes the Court m 

proceed in the Manner abovementioned againſt Sheriffs, &c. for nt 

cuting a Writ} It ſeems clear from the general Reaſon of the Lay, whi 

gives all Courts of Record a Kind of diſcretionary Power over all A 

by their own Officers, in the Adminiſtration or Execution of ut 

which bring a Diſgrace on the Courts themſelves, as not taking {uf 
Dy.218-pl. 4. Care to prevent them; that where-ever it ſhall appear, That any 
Officers have been guilty of any corrupt Practice in not ſerving any W 
as where they refuſe to do it, unleſs paid an unreaſonable Gratuity fr 

the Plaintiff, or receive a Bribe from the Defendant or give him Not 

to remove his Perſon or Effects, in Order to prevent the Service df: 

Writ, the Court which awarded it may puniſh ſuch Offences in 
Manner as ſhall ſeem proper by Attachment, &c. as well as the Cat 

King's Bench, which has a general Superintendency over all Crimes vi 

ſoever (as the Star-Chamber * had alſo formerly) but commonly leaves \ 

263, 264 fences of this Kind, in relation to Cauſes in other Courts to be punil 


Hob. 264. wilful Negligence, the Judgment whereof is to be left to the Diſcreti 
Laſely verſus . | . h ( 
Weſton. the Court, it ſeems not to be uſual to grant an Attachment in ſuch 


= Fitz. Pro- but to leave the Party to his ordinary Remedy againſt the Officer, 
cels, 13, 


Un 


1 
3 againſt him of Courſe, unleſs he give a good Excuſe for his not wil £ 
5: Se. 3. As to the ſecond Particular, viz. Where the Count! Nt ) 
264. proceed in the Manner abovementioned, againſt a Sheriff, or Bailif, 
for an oppreſſive Practice in the Execution of a Writ ; it is eve); .. 
Practice to grant Attachments for Miſdemeanours of this Kind, k 
uſing needleſs Force, Violence and Terror, in making an Arreſt, 0 


breaking open Doors where by Law it is not juſtifiable, and there“ 
4 wl 


b. Pr, 
14 


voſible Excuſe for doing it, or treating the Perſons arreſted baſely and in- 11 H. 6. 42. 
lumanly, or keeping them in Cuſtody till they conſent to pay Money for * 

| fn ir De jverance, or making an Arreſt without due Authority, as by Force 

of a blank Warrant, filled up with the Name of a ſpecial Bailiff by the * Noy 101. 
Party himſelf, or Bailiff, without the Privity or ſubſequent Agreement of ol. fo "by 
de theriff ; yet I have ſometimes known Attachments. of this Kind de- 2 Rol. Abr. 
Ned, in Reſpect of the common Uſe of the PraCtice, which by Experi- 78. H. 
Ke hath been found to be almoſt neceſſary in ſome Caſes to prevent the 

Deſendant's having Notice of the intended Arreſt, and therefore, if it ſhall 

gear to the Court, that there was any ſuch reaſonable Cauſe for ſuch a 

Poceeding, it will be a great Inducement to excuſe, if not wholly to diſ- 

nſe with it. ee i 5 | 

| * 4. As to the third Particular, viz. Where the Court may pro- 

in the Manner abovementioned, againſt a Sheriff, or Bailiff, Sc. 

©, not executing a Writ effectually; it ſeems clear, That where any 

Ian Officer is guilty of a corrupt Practice in depriving the Party who 

«out a Writ of that Benefit and Advantage which he ought to have 

om the Execution of it, he is liable to be puniſhed in the Manner above- 

ntoned, as if he levy the Debt by Virtue of an Execution, and keep 

Money in his own Hands, and imbezil it: But unleſs there appear 

ome groſs and palpable Corruption in a Sheriff neglecting to return a 

it which hath been executed by him, or to bring in the Body or Mo- 

x, Ec. according to his Return, the Court will hardly grant an Attach- 

gent againſt him immediately, but will rather proceed againſt him by 

les to return the Writ, Sc. and if he do not obey them, will increaſe 

e Amercements upon him till he do, or perhaps grant an Attachment 

ir the Contempt: And * if the Sheriff return, That he ſent the Proceſs * Fitz. Pro. 
the Bailiff of a Liberty, who hath given him no Anſwer, a Non omit- © 13, 32. 
3 ſhall be awarded to the Sheriff: And if he return, That he ſent the 

wels to ſuch Bailiff, who hath returned a Cepi Corpus, or ſuch like 

atter, and the Bailiff bring not in the Body or Money, &c. at the : 
Jy, by the better © Opinion the Bailiff ſhall be amerced, and a Writ nt eg 
ſhall iſſue to the Sheriff, to diſtrain the Bailiff to bring in the Body, 189. pl. 20, 


2% 23: 
670. pl. 2. 


. 
i. 5. As to the fourth Particular, viz. Where the Court may pro- 36 H. 6: 1. 
xd in the Manner abovementioned, againſt a Sheriff, &c. for making Contra 

ile Return to a Writ : There ſeems © to be no Doubt, but that where- BY: Procefs 
ſer any ſuch Officer endeavours to impoſe upon a Court, by making a Fitz: Return 
turn to a Writ of a Matter known by him to be falſe, he is, in Strict- 8 
fs, lable to be puniſhed in this Manner for his Contempt: Yet it ſeems, pH Afr 1 6. 
lat the Court will not eaſily be prevailed on to proceed in this Manner! Fitz. Pro- 
a bare falſe Return, but will rather leave the Party injured by it to his _ OY 1 
kmedy by an Action on the Caſe, unleſs there be ſome extraordinary Cir- | 57 225. 
unitances of Hardſhip or Oppreſſion, as where f an Officer who had ar- Execution, 


Med one on a Capias, returned, That he had taken him, but that the 1 


eld I was fo fick, that he could not bring in his Body at the Day for Fear Vicont. 35. 
x: h edangering his Life, where in Truth the Party had been all the while 85 * + 


200d Health, and was only detained under ſuch Pretence, in Order to ex- 27 Ed. 3. 77. 


1u't a" Money from him, &c. me 
i | | Raſtal, 109. 
Ul 0 Capias, pl. 20. 


25, 48, 113, 115. Bro. Return, 96, 99. 5 Ed. 4. pl. 14. 11 H. 4. 43. pl. 13. 38 Ed. 3.1.b. 39 
2. pl. 8. © Fitz. Proceſs, 5. Bro. Surmiſe, 19. Retorn de brief, 100. Raſtal, Habeas Corpus, 7 
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Manner abovementioned, againſt Attornies, and others acting as ſuch | 
ſhall endeavour to ſhew; | 


without ſufficient Authority, 


. b 


41 Ed. 3. 1. 
pl. 3. | 
Raſtal 582. 
p. 28. 
16 Ed. 4.5. b. 
b Raſtal 96. 
pl. 3. 

< Fitz. Judg- 
ment, 96. 
41 Ed. 3.1, 
pl. 3. 

38 Ed. 3.8.b. 
4 Ed. 4. 13. 
pl. 31. 


16 Ed. 4. 5.b. 


Raſtal 582. 
pl. 28. 


Coke's En- 


tries 167. 


Vide Dyer 

1 80. pl. 48. 
Raſtal 289. 
pl. 2. 


Raſtal yz. 
pl. 3. | 


See 4 H. 4 
Ch. 18. 
T1617: 


Manner of Directions from him; alſo if they have in Truth a Wang 


_ Shifts and Devices, and putting the Parties to unneceſſary Expences 


Of At tac himent. == "Book f 


As to the ſecond Point, viz. In what Caſes the Court may proceed * 


1. Where it may ſo proceed againſt them, for appearing EY Perfy 


2. Where for Injuſtice to their Clients, 1 
3. Where for other Contempts to the Court, or diſhoneſt Practice. 


Sect. 6. As to the firſt of theſe Particulars, vig. Where the Can 
may proceed, in the Manner abovementioned, againſt Attornies and othe 
acting as ſuch, for appearing for any Perſon without ſufficient Ay, 
rity ; There is no Doubt but that it may fo proceed againſt them, f 
taking upon them to proſeciite or defend a Suit for another, without y 


from the Party, but do not cauſe it to be recorded before Judgment 
ſeems, That they are in Strictneſs liable to an Attachment, for thy l 
Court takes no judicial Notice of any ſuch Warrant not of Record, ie 
if in ſuch Caſe it appear, upon Examination, that the Warrant af 4 
torney happened not to be recorded, through the Negligence of the (f 
ficer, or ſome ſuch like Accident, attended with no corrupt Prafie j 
the Attorney, it ſeems; That the Court would never eaſily be prevalkd g 
to proteed in this Manner againſt the Attorney; and much leſs at this)y 
fince he is liable by Statute to a certain pecuniary Forfeiture for eve ( 
fence of this Kind. 3 RET „ 
Sect. 7. For it is enacted by 32 H. 8. 30. made perpetual by 2 Ed 
32. and by 18 El. 14. and 4 & 5 Anne, 16. That the Plaintiff's {tin 
ſhall file his Warrant the ſame Term he declares, and the Defendant's At 
the ſame Term he appears, on Pain of Forfeiting ten Pounds, and als if 
ing ſuch Impriſonment, as by the Diſcretion of the Fuſtices of the Court, ah 
uny ſuch Default ſhall fortune to be, ſhall be thought convenient. 
Sef. 8. And it ſeems, That ſince theſe Statutes; . it hath not ben | 
ſual to grant Attachments in theſe Caſes, without ſome apparent Cir 
ſtances of Fraud, or other Corruption. Ro 
Seck. 9. But howſoever a regular Attorney may be excuſed from 
Attachment, for not having recorded his Warrant, thoſe have no Rak 
to 2 the like Favour from the Court, who take upon them to : 
pear for others as Attornies, without having been admitted and yan 
ſuch, for theſe are liable to an Attachment for every Appearance; wil 
their Warrant were tecorded or not. [45] oe ng 
Sef. 10. As tb the ſecond Particular, vis. Where the Court i 
proceed in Manner abovementioned againſt Attornies, and 
acting as ſuch, for Injuſtice to their Clients; It is every Day's I! 
tice to move for it againſt them, for baſe and unfair Dealing tow: 
their Clients in the Way of Bulineſs, as for protracting Suits by l 


Order to raiſe their Bills, or demanding Fees for Buſineſs which ne 
was done; or for refuſing to deliver up to their Clients Writing \ 
which they had been intruſted in the Way of Buſineſs, or Mo 
which has been recovered and received by them to their Cheats U 
and for other ſuch like groſs and palpable Abuſes : But the Cov": 
ſeldom grant an Attachment for the Detainer of ſuch Writings ® * 
ney, without firſt making a Rule on the Attorney, to deliver them 


Chap. 22. Of Attachment. 3 145 
be Party; alſo it will juſtify an Attorney's Detaining ſuch Wiitiugs or 
1 ey for his Security till he be paid all his juſt Fees; nor will it ever Salk. 87. pl. 
2 4 in this Manner as to any Writings or Money received by an At- 5 
Ee on any other Aecount; except only in his Way of Buſineſs as an 
3 but will leave the Party to his ordinary Remedy by Action. 

v4, 11. As to the third Particular, vi/z. Where the Court may pro- 

Ain the Manner above mentioned againſt Attornies; and others acting as 
ich, for other Contempts to the Court, or diſhoneſt Practice, it ſeems, 
ut it may not only proceed in ſuch Manner againſt them for Diſobe- 
w.nce of its Rules, after Notice given them of ſuch Rules, either ex- 
reſly or impliediy; but alſo, for any ſuch ill Practice as is againſt the 
own and obvious Rules of Juſtice and common Honeſty ; as for For- pony. Fl 
ng a Writ, or any other Matter of Record, or but attempting to * Cro. Car. 
it; or for taking out a Capias; © which has no Original to warrant Dyer TY 
or for receiving“ Money of the Client for ſuing out an Original, pl. 50. 
allo for the Fine due thereon to the King, where, in Truth, no O- 244 pl. 58. 

- . | itz. At- 

inal has been ſued out, nor any Fine paid to the King; or for endea- uchment, 7 
bung to impoſe upon the Court, as * by cauſing an Action to be 20 H. 6. 
ought. againſt one in it by Colluſion, without any juſt Ground; in or- N . 
Dd Rs 2" q | 
thereby to intitle the Party to the Privilege of the Court, and after- ment, IL 
ads, upon the Examination of the Matter in Court, giving a falſe * Cro. Car. 
count of it; or * for giving Directions to a Sheriff concerning what 774 Ed. 4. f. 
{ons he ſhould return on a Panel; and for other Miſdemeanors of the Bro. Privi- 


Nature; | lege, 43. 
e Nature. N | 2 . Z „ 
gef. 12. As to the third Point, vig. Where the Court may proceed in 3 


e Manner abovementioned, againſt other Officers of the Court; There 
ng ſcarce any Thing of this Kind to be met with in the Books, I ſhall 
ly obſerve, that it ſeems clear, from the general Reaſon of the Law, 
fich gives all Courts of Record a Kind of diſcretionary Power in the Vide ſupra, 
wernment of their own Officers, that any ſuch Court may proceed in f 8 
ch Manner againſt any ſuch Officer, not only for refuſing to execute its del Court, 12. 
mmands, or for executing them irregularly, remiſly, 5 or oppreſſively, Raſtal 329: 


þ.:ſo for all Kinds of Oppreſſion or Injuſtice done by them in the Ex- in "4 _— 
ton of their Oifices, or by Colour of them. Dy.218. pl.. 


97.13, As to the fourth Point, viz. In what Caſes the Court ma . : ned 
xeed in the Manner abovementioned, againſt Jurors, It is obſervable, ;, H. 6. 5s. 
t Jurors may be conſidered either in a Miniſterial Capacity, viz. as Per- b. 56. a. 

Is bound to attend the Court, in order to perform an Duty for which 

are returned, until they ſhall be diſcharged; or in a Judicial Ca- 

ty, 4/2, as Judges of the Fact which is to be tried or inquired by 


mM and therefore, for the better Underſtanding of this Matter, I ſhall 
Nl er, . e FT | | 


1. How far Jurors are puniſhable in the Manner abovementioned, in 
their Miniſterial Capacity. 
2, How far in their Judicial. 


o the firſt Particular, it ſeems clear, That Jurors are puniſhable in the 


ii abovementioned in their Miniſterial Capacity, in the following 
ances, 


7, 14. J. For making Default ; as where more than one of the Per- 
returned on a Jury, do appear; but not a ſufficient Number to take an 48 Ed. 3. 39. 
P p Enqueſt, 


— . = „ 


110 E. 4. 19 


12 Af pl. 1 Sec. 17. IV. For endeavouring to impoſe upon the Court; as ven 


= Fitz, AR, agree upon two Verdicts, and firſt to offer one of them to the Court, 


againſt Ju. Verdict; or where any * of them carry any Thing eatable with ther 


. 


Raft. 267. b. Enqueſt, and ſome of the others come within View of the Coun, an 


pl. 2. 268. a. to the ſame Town in which the Court is holden, but refaſe do come in 
| Pad 267.b the Court to be fworn ; in which Caſes, upon Proof of ſuch Matter, tle 


I Court © may, at the Prayer of the Party, order the Jurors who appar 
50 AT. pl. 3, to inquire ot is the Yearly Value rk en 2 — 2 } 
125 o. ſuch Inquiry made, either ſunnmon them to appear, of forkeitn 
1 ſuch FLY fl their Lands have been found to be worth by the Year, or (©; 
ny leſſer Sum, or impoſe © a Fine of the * Sum upon them, wide 
4 Rats. $6+.b. any farther Proceeding, But it ſeems, ' That ſuch Juror ſhall be la 
pl. 12. 268.4. tg loſe his Iſſues only for ſuch Default, and not the yearly Value of K 
1 a. Lands, unleſs the Party pray it: But a Juror * who hath actually aPPeate 
9 H. 5 and after makes Default, is ſaid to be ſubject to ſuch Forfeiture of 8 
20,00 p.. 11. yearly Value of his Lands, whether the Party pray it or ue beau 0 
a Rab aber Contempt appears to the Court by its own. Record ; yet b even in ü 
pl. 2. Cafe the Court, in Diſcretion, will ſometimes only impoſe a ſmall pn 
e634, Alſo it is faid, That no Juror ſhall be ſubje&t to ſuch Penalty, where 
f Fitz. Peine, Inqueſt could not be taken, if he had appeared 3 as where but five of f 
„ % Jurors ſummoned on an Aſſiſe, have had a View of the Land, Ali 
4. H. 6. 5. a. ſeems, That a Juror who makes Default without ever corn into f 
4 Ed. 4. 36b. Town wherein the Court is holden, is liable only to loſe his Iſſues ol 
35 H. 6. 2, be amerced, but not to be fined: And it is ſaid, That he ſhall neither 
3 7 fined nor amerced, if -the Detendant be eſſoined on the Day on wi 
bro, Juras, the Jury was to appear, for that his Appearance in ſuch Caſe would h 
EL» e no Purpoſe; and it ſeems * queſtionable whether a Juror be amercuble f 
* Fitz. Clal- not appearing at the Return of a Sicut alias Venire facias, where te 
18 8 Vienire was not ſerved; neither doth a Juror {cem to be amerciable a al 
b Fitz. Office the Day of the Return of the firſt Venire ® facias, except before uli 
de Court, 12. errant, or of Oyer and Terminer, &c. | 
"0 N 15. II. For refuſing to be ſworn when they do appear; for vu 
9 H. 4. 5. a. as it ſeems, every Court of Record may of common Right impoſe ir 
10 F. 419 reaſonable Fine on any one returned on a Grand or Petit Jury, «| 

pl. 17. ſeem convenient. | DE 
2. 10 K Sect. 16. III. For refuſing ? to give any Verdict at all. 
133 
Fitz. Affiſe, Petit Jury offer a Verdict to the Court, as agreed to by their —_— 5 
G5: H. 5. g a. ber, where, in Truth, ſome of them have not agreed to it; or w 


136, 466. to ſtand to it, if the Court ſhall expreſs no Diſſatisfaction to it; but if 
II Alt. pl. 7 | , 7 & 4 | G1 2 t other. 
Bro. Amerce. Court ſhall diſlike it, then to give the 


ment, 68. See. 18. V. For miſbehaving themſelves after their Departure from 
See the Chap. Bar; as where they do not all keep together till they have given 


ter of Proceſs 


rors. their Pockets; or eat * or drink, or otherwile refreſh 1 1 
* 2 Int. 142, Leave from the Court, before they have given their Verdict, thou 


44 Ed. 3. were agreed * on it, and were alſo all the Time in the Cuſtody of the l 


— | ake Care of them. 
2% 38. b. appointed to ta 1 f 
7 H. 6. 12. b. | | | | 
: eee 152. Noy 49. 3 Bulſt. 173. 9 H. 6. 44. b. 4 29 All. pl. 27. —. Jurors, 28 1 1 
1 Rol. Abr. 219. pl. 4. Cro. El. 779. 14H. 7. 29, b. 30. Vaughan 151. a 
" Dyer 218. pl. 4 Vaughan 152. Cro. Jac. 21. Fitz. Examination, 17. Bro. Jurors, 13. - 


2 


Sr, 


Chap. 22. Of Attachment. 147 


vd. 19. VI. For ſending * for, or receiving Inſtructions from either of * Raft. 329. b. 


Parties concerning the Matter in Queſtion, and therefore * much more R. TY 
recelVINg a Brie,” <=: 9 | 5 by Fitz. Exami. 
1 ,4, 20. As to the ſecond Particular, vig. How far Jurors are pu- 17 „, 
ble in the Manner abovementioned, in their Judicial Capacity, it“ . 
F to be the current Opinion of the old Books, that Jurors are not See Book 1. 
Lett to any Proſecution for a falſe Verdict, except by way of Attaint : C. 7. Seck. 
3 there ſeem to be very few ancient Precedents, for the Puniſhment 7H. H. P. C. 
er of a Grand or Petit Jury, meerly for giving a Verdict againſt E- 160,161,310 
ence, or the Direction of the Court either in a Criminal or Civil MOOR, 
iter. It is faid © indeed in Fitsherbert's Abridgment of a Caſe in the * Fitz. Coron 
me of King Richard II. That the Judge told the Jury, upon their Ac- 1938: 
ſutting a common Thief of an Indictment, that they ſhould be bound to Vaughan 

dei Behaviour for their Lives: But this was ouly the ſudden Opinion of a 5 

huge; and it doth not appear, that the Jurors were afterwards actually 

b hound in Purſuance of the faid Opinion; and Fitæberbert makes a 

cre in his Abridgment of the Caſe, by what Law they could be ſo | 
wund: And as to thoſe three © other Caſes in the Time of King Ed. * Fitz. Impri- 
III. wherein it is faid, That a Juror was committed for refuſing to ferment, 4. 
hee with the other eleven, it may be anſwered, That it is faid © in the Vert 
of thoſe Caſes, That ſuch Furor ſtayd his Companions a Day and 48 Aff pl. 35. 
il, without agreeing with them, and this without Reaſon ; from whence 5 * ; 
« reaſonable to intend, That there might be ſome Circumſtances of Miſ- "Jos 16, 17, 
}viour, as an obſtinate perverſe Reſolution, Right or Wrong, to find a  _ 
ſedi one Way, and not to conſult with the other Jurors, nor hear their = 
aſons, Fc. And in the laſt of the * faid Caſes it is ſaid, that the Juror *41 Aff pl. 11. 
pmmitted by the Juſtices of Aſſiſe, for refuſing two Days and a Night to 47 i 3. 31. 
re with his Companions, and ſaying, that he would rather die in Priſon « 2 
un agree with them, was afterwards diſcharged by the Juſtices of the 88, 89. 
ommon Bench, upon the Adjournment of the Aſſiſe thither. And it 

3 Part s of the Charge againſt Emp/on, who was indicted in the Begin- 

ug of the Reign of King Henry VIII. for a great Complication of Of- 

ics, That he had committed a Jury to Ward, and bound them to appear 

fore the King and his Council, and afterwards, on their Appearance, fined 

hem (though with the Concurrence of the reſt of the Council) in the Sum 

a- piece, for refuſing to find a Perſon guilty of an Indictment of 
ceny, upon ſufficient Evidence; yet it is ſaid in Daliſon's “ Reports of * Dalifon 18, 
le, in the third and fourth Years of Philip and Mary, That it was a- 
ted, that Juſtices of Aſſiſe, Oyer and Terminer, Gaol-Delivery, or Peace, 

ave no Power indeed to aſſeſs Fines on Jurors who make a falſe Oath be- 

re them, but that they may give them a Day before themſelves, or the 

g's Council; by which it ſeems to be implied, That ſuch. Jarors were 

en thought to be ſome way or other puniſhable by ſuch Judges, or at 

alt by the King's Council; for otherwiſe it would be to little Purpoſe 

bind them to a pear before them. Alſo it ſeems to be holden by Sir 

ard Coke, * That though a Jury be no way puniſhable for Convict- 12 Co. 23, 
& 2 Man upon an Indictment againſt Evidence, yet they might be *4: 

uyed in the Star-Chamber for their Partiality in finding a manifeſt Of- 

ter not guilty : And about * the latter End of the Reign of Queen * velv. 23. 
lzabeth, a Jury was committed and fined, and bound to the Good Be- Ny 48, 49. 
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148 Of. Attachment. "Book Il 
[. 5: againſt the Directions of the Court are to be fined: And there are lee 

| ral Inſtances in the Beginning of the Reign of Kin g Charles II. Wherey 

* » Syd. 229, it was reſolved, that both Grand * and Petit Juries were finable by l 
230. Juſtices of Gaol- Delivery, for going againſt plain Evidence, and the 


2 Keb. 180. ; 1 : 
d 1 Sid. 272, Directions of the Court; but theſe Proceedings were always tho | 


1 =: rievous, and were complained * of in the Houſe of Commons; ad 
| | 89, 138. this Queſtion was at laſt fully conſidered and debated in Buſhel's t 
it. 1 Keb. 769. who having been committed by the Juſtices of Oyer and Terminer at 
1 222 5 Old Baily, brought his Habeas Corpus in the Court of Common Pless 0 
1. 8 N 38. which it was returned, That he was committed for the Fine of fin 
| j 2 Keb. 180, Marks, impoſed on him for having, with other Jurors, acquitted cer 
if * Defendants of an Indictment for an unlawful Aſſembly, againſt full ., 


l = ' manifeſt Evidence, and againſt the Direction of the Court in Matter d 
1 | | Law; and upon this Return he was diſcharged, and: the Return wy, 2 
1 Vaughan judged inſufficient, for not ſetting forth particularly“ ſo much « f. 


_— Evidence that it might appear that it was full and manifeſt ; and [i 
. 8 wiſe © for not ſetting forth, That the Defendant did know, and beg 


* it to have been full and manifeſt; and alſo, f for not ſhewing what th 


; i : 8 7: Direction of the Court was, and in what Manner the Defendant fun 


| 
iſ 143. againſt it. And it was alſo reſolved, 5 That Petit Jurors are in n f 
[it Vaughan finable for giving a Verdict againſt the Evidence delivered in ( 


lit 12 52. Whether they be liable to an Attaint for ſuch Verdict or not, mt l 


fi Ss 2 Jon. 16. for that the Jury are by Law the proper Judges of Matter of Bd, 
11 1 Vide Hob. the Judges are of Matter of Law, and therefore ought to be free in thg 


! ' Comtry Judgment of it, without being over-ruled by the Judges, who, fri 
4 Keb. 352. ſpeaking, have no more to do with the Judgment of the Fact, than i 


1 Jurors have with the Judgment of the Matter of Law ; neither is it pd 

ſible that a Judge can certainly know that a Juror acts corruptl | 

giving his Verdict contrary to the Strength of the Evidence delivend} 

Court; for he may be influenced by his own perſonal Knowledge « 6 

' Truth of the Fact, of the Credit of the Witneſſes, the Reputatin 

the Parties, and many other Circumſtances unknown to the Judge, a 

well known to the Jury; for which Cauſe the Law provided, Thi! 

Iſſues ſhould be tried by the Neighbourhood of the Place in which h 

are ſuppoſed to ariſe, becauſe Neighbours are preſumed to have tet 

Knowledge than others of what concerns their Neighbours. And for t 

Cauſes, and other ſuch like, the Court of King's Bench granted a 

Hilary 10 formation againſt a. Town-Clerk, for publiſhing an Order of the ( 

_— againſt Jurors, who had found a Perſon guilty of Manſlaughter only, ig 

an Indictment of Murder, by which Order the ſaid Jurors were dect 

14 to be juſtly ſuſpected of Bribery, and declared uncapable of holdng 
1 Office, „ | | 1 e 7 

ik Seck. 21. Yet if it ſhall plainly appear in any Caſe, that Juros 

bl: perfectly ſatisfied of the Truth of a Fact, whereupon they declare t | 

1 Court, that they find it in ſuch a particular Manner, and the Coun! 

= rely tell them, That upon the Fact ſo found, as they have agreed | 

be, the Judgment of the Law is ſuch or ſuch, -and therefore, that 

ought to give a Verdict accordingly, yet they obſtinately inſiſt pe 


— — — —— PPP 2 — 


— ARR ͤ — 1 3 9 — * 
re ITS — . S * == - — - - * 7 


| 0 
: Jon, 15, 16- Verdict contrary to ſuch a Direction; it ſeems agreeable to the 50 
A | | 
10 f 25 4 Reaſcn of the Law, that the Jurors are finable by the Court in 


Palm. 363. Caſe, unleſs an Attaint lies againſt them; for otherwiſe they "I 
diſpuniſhable for ſo palpable a Partiality, in taking upon them to qi 9 
Matters of Law, which they have nothing to do with, and are pred 
| + 


hap. 22. Of Attachment, 149 
he ignorant of, contrary to the expreſs Direction of one who by the | 
P 5 appointed to direct them in ſuch Matters, and is to be preſumed of 

lt to do it. a 55 

50 22. Alſo if a Judge, for the better Direction and Information of 

fury, (hall ask them their Opinions concerning ſuch a particular Fact, Bratton 288. 
] they ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver in their 1 1 

ect as they think fit, contrary to his Direction, it ſeems queſtionable, . 144. 
becher they may not be fined in ſuch a Caſe alſo, unleſs an Attaint lie 
at them; for that it is the Duty of Jurors to take the Advice and In- 

mation of the Court, in Order to be governed by it as far as ſhall be 

nüttent with their Conſciences. 5 2 
9:4, 23. Alſo if a Jury ſhall refuſe to find an Office for the King, Moor 736. 
on fell Evidence it hath been holden, That they may be fined, for that 2 — 
ch Caſe they are not liable to an Attaint, and their Finding does not 
mine any Man's Right, and the King, in many Caſes, hath no other 
wedy ; yet it ſeems queſtionable, how far at this Day theſe Reaſons may 

thought concluſive ; and it ſeems, that they hold as ſtrongly for the Pu- 

ment of Grand Jurors refuſing to find an Indictment of High Treaſon; 9 H. 6. 44. b. 

et it will be hard to maintain, That ſuch Jurors are any Way puniſh- 

for ſuch a Refuſal. | 

7,24, But if a Petit Jury in a Leet, conceal a Matter preſentable 

hem, it is a good Cuſtom that they may be amerced for ſuch Con- 9 H. 6. 44-b; 

nent, being found by the Grand Jury ; and by 3 H. 7. I. ſet forth 

rat large, Book 1. Ch. 59. S. 1. If an Inqueſt conceal any Matter in- 

able before Juſtices of Peace, another Inqueſt may be impanelled to in- 

of ſuch Concealments, and the Concealers may be amerced by the Diſcre- 

if ſuch Juſtices. = | : 
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ing ſhewn in what Caſes the Miniſters of the Court are puniſhable in 
e Manner above mentioned, I am now to ſhew, in what Caſes 
ders may be ſo puniſhed; and for this Purpoſe I ſhall endeavour to 
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Where inferior Judges are puniſhable in ſuch Manner, 
. Where Counſellors. pip. 
. Where Gaolers. 


ere any Perſon whatſoever. 
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ohe firſt Point, I ſhall endeavour to ſhew, where inferior Judges are 
in ſuch Manner puniſhable, 


For proceeding without Juriſdiction. 
For proceeding unjuſtly, oppreſſively or irregularly. 
For refuſing to do Juſtice. 

For Contempts of ſuperior Courts. 


7.25. As to the firſt of theſe Particulars, vis. In what Caſes infe- 
Judges are puniſhable in the Manner above mentioned, for proceed- 


"thout Juriſdiction ; it ſeems, ; That the Court of King's Bench * 


Salk. 201. 


> general Superintendency over all inferior Courts may in Strict- 1 Keb. 484. 
wad an Attachment againſt any ſuch Court uſurping a Juriſdicti- Palm. 564. 
0 W a 5 . 2 | Far. 1, 39, 
„ Way belonging to it, and putting the Subject to unneceſlary 34, 85. 
won by Colour of a Judicial Proceeding wholly unwarranted 


Q q by 


[$4 
k 
1 
5 
N 
FE 
* 
5 
8 
1 
j 
4 
"i 4 
* 
2 
4. 
„ 
. 
4 i 
1 4 
* $1 
} 
Yi! 
* 1 © 
* % 
* 
3 
1 
d 
7 * 
6 
„ 
1 
e 
. 
4 : 
78, 
8 
. 
2 
44 
1 
2 
1 
14 
Ti = 
Wa: 
* 
eng 
1. 
e 
5 
+8 
"Yu 
9 
„ 
9 7 2 
Þ £58 
0E | - 
1 
1 
. 
1 
4 7 
o "2h - 
* 187 
. 
* 
5 
t * Fw 
1 
1 
x > 
* 1 
2 iS 
F- 1 
175 
„ 
. 
1 
1 2 
1 
1 
1 
{ 
» 
N 
* 
1 
1 £4 
198 
IN. 
% 
- #40 
: * 
A! 
: 4 w 
10 
1 
Es 3 
£ 
8 © 
N 
1 
3 
1 
d 4 
4 
3 
t 
2 4 
„ 
* i 
* J 
iſ: 
"Þ+ 
43S 
3695 
W 
[ : E 
742 
F tA * 
4 9 8 B 
A BL 
S's 
n 15 * 
4 
7 
"* 
* 1 
82 * 
W 
2 ; 
. f 
; My 
i. Ft 
„ 
1 5 
a 
WY} 3 
* 3 1 
. 
12 4. 
n 
Tj. "IJ; 
3 
ol 
: \ \ 
199 x. 
- 5 
4 , 32 
"44 
2 We 
6 
* 
ar 2 x 
„ 
rl » 5 
45 
0 "Mp 
Ca 4 
> BY bn” & 
W 
. 
« BW . 
{4 0 
485 : 
b. $16. 68 
5 I 
: 15 95 
4} 3 
? 
3-35 : 
2 W* | 
h i 
4 
iIs: \ 
4448 1 
276 
1 
13 
1 51 
a8 
* 75 5 
3 1 
. 
1 ER 
{Ws 15 
1 15 
. 
oY p + 4 
N 
* i 
*% * f x1 
. - 
"HE SETS 2 
St IN 
51, Ny * i 
: 11 
1 
N 8 
1 
N 
7: : "8 
* 0 
: C 
8 
37 v 
þ = 
5 
: * 
3 
1 771 
; 735 
+ 
b = 
"MN 4 4 
4 t 
I 5 
„5 
4 * + 
$4 4 
1 
Kn 
7 
: wW 4 
8 
1 
83 
"0. 
| 
5 1 
* 
ry if 
q | 
» 
1 


3 
* 


nf . 
— 
: * 

£ Kane 
—— 


r 
* — Ss 


— 
— Roa OD y r 
* . * — — — 
. . ws — 
So oof r 
ao . 222 
7 K © on 2 


7 „„ 
— - —— — — —  — ——— — 


B Judges are puniſhable in the Manner above mentioned, for afling 


3 Keb. 92. 


„F. N. B. 76. are puniſhable in the Manner above mentioned, for refuſing to © 


* Vide 19H. 6. by Law, and therefore prohibited by it; yet in theſe Caſes it ſeems ho 

4 gy 61. rather the more uſual * Way, firſt to award a Writ of Prohibition t, * 
N.B.250.c. Court, and afterwards an Attachment upon its Proceeding after ſuch p. 
d Regiſter hibition, and not to grant a Rule to ſhew Cauſe why an Attachment ſhox 
Fi not go in the firſt Inſtance, unleſs there be ſome extraordinary Cm 
H. 240. B. ſtances in the Caſe; as where © the Steward of a Leet is guilty of a We 
3 Uſurpation, as of holding Plea of a Matter which aroſe out of his Þ 
2 Inft. 312. cinct, and which, if it had ariſen within his Precin&, would not hae h. 
2 Rol. Abr. within the Juriſdiction of his Court; or where © the Judge of an ings 
147 AT . Court refuſes to receive a Plea that the Cauſe of Action aroſe Out 
Fuz. Leet, 9. his Juriſdiction ; or where © any Judge takes Cogniſance of a Cauſe to w 
_m_ Leet, 15, he himſelf is a Party; or where the Judge of a Court-Baron is privy ty 
J Vaughan Practice of ſplitting * a Cauſe of Action for more than forty Shilling! 
and Hodges to leſſer Sums, in Order to bring it within the Juriſdiction of the (© 
2 put in this laſt Caſe, there ſeem to be more Inſtances s of Prohibition; 
* Salk. 201. Attachments; and in the Caſes above mentioned, and all others of | 
- 3-399 like Nature, it ſeems to lie wholly in the Diſcretion of the Court tom 
Far. A 5 r, 3 | | 
: Tower ag Seck. 26. As to the ſecond Particular, diz. In what Caſe ink 

eb. 484. 
2 Rol. Ab. juſtly, oppreſſively or irregularly; it is not eaſy to meet wih (; 
307.0 an Jof this Kind in the Books, there being ſeldom any Thing in then 
> Keb. 619. remarkable as to be thought worth reporting; but it ſeems to be a cn 
i Ventris 65, Practice, to grant Attachments againſt the Judges of ſuch Courts for 
Keb. * Practice contrary to the plain Rules of natural Juſtice, though it 
1 Sid. 464. been never ſo long uſed in ſuch Courts; as for denying a Defend 
Copy of the Declaration againſt him, and going on to Trial, or gi 
Judgment againſt him, without giving him any Manner of Notice, or 
b Salk. 291. to make his Defence; or for taking of unreaſonable ® Diſtreſſes, ci 
?, Jon. 15g. meſne Proceſs, or Execution; or for compelling * a Defendant to gre 
F. N. B. 76. Orbitant Bail; or for proceeding contrary to the Prohibition * of a N 
* __ 1 - as | by amercing a Clergy-Man according to his Spiritual Benefice; 0 
re c. aſſeſling ® an Amercement without any Affeerment by the Tenants 
9 H. 6. 61. Manor; or by n taking Money of a Plaintiff or Defendant for ut 
3.3 $4: Pleading. | | 

3 27. As to the third Particular, viz. In what Caſes inferior Ii 


_ N. ;. tice; It ſeems clear, from the general Reaſon of the Law, and 

270. A, B, C. common Practice of the Court of King's Bench in Caſes of this Nal 

a0 [22 That the ſaid Court may in its Diſcretion, award an Attachment #% 
Fitz. Attach- 

ment, 8. any ſuch Judge, obſtinately and perverſely, and without any Colo 

a reaſonable Excuſe, refuſing to proceed at all, or to give Judge 

award Execution, in a Matter brought regularly before him; 10 

ſuch Delays of Juſtice are not only grievous to the Suitor, but b 

Diſgrace upon the Law itſelf : Yet if there be no extraordinary Un 

ſtances in any ſuch Delay, to bring the Judge under a reaſonabi 

picion of Corruption, it ſeems the more uſual Method to take 

Writ to ſuch Judge, commanding him to do the Thing, of the | 

whereof you complain; and if ſuch Writ be not obeyed, to hk 

„ F. N. B. 68. an Alias & Pluries, or to take e out the Alias & Pluries together v1 

b. firſt Writ; and thereupon, if the Judge refuſe to comply, to ® 

Infra Seck. 34- an Attachment againſt him at the Suit of the King and of the 

which may either be returnable into the Court of King's Reue 

1 


hap. $2: | Of Attachment. | 15k 


i the Party's Election into the Court of Common Pleas, except in ſome _ | 
--cial * Caſes; and this ſeems to be the proper Remedy to compel the (F 5 a 
nn of a Manor to hold a Court for the determining of a Writ of Right 6z. . 97. U. 
bent, or a Writ © of Right Cloſe; or to compel the Judge of any in- 13, H. 14. A: 
or Court, whether of Record © or not, to proceed © in a Plea, or to * + * 
ire Judgment, f or to award Execution, 8 Fe c F. N. B. 12. 
0:7, 28. As to the fourth Particular, vig. In what Caſes inferior F. 4 f. p. 

00h + | . bl . h M | . f 4 Raſtal's En- 
ulges are puniſhable in the Manner above mentioned, for Contempts of ties, 83. b. 
pperior Courts: There is no Doubt but that Juſtices “ of Peace, or pl. 4. 
Tommiſſioners of Sewers, may be ſo puniſhed for proceeding in any FRE 
utter before them, after a Certiorari delivered to them, or the Judge of 243. D. 
Spiritual or Civil Law Court, for proceeding in a Cauſe, after No- F oY 4 12; 
de of a Rule to ſhew Cauſe why a Prohibition ſhould not go, or a Raſt Ent. 83: 
unge of any inferior Common Law Court, for proceeding in a Cauſe B. pl. 4. 
fer a Habeas Corpus, or Writ of Error allowed; or a Sheriff, ® for ba ; _— 2 
aceeding in Replevin, or other Cauſe, in the County-Court, after a 243. D. 
uerſedeas, Pone or Recordare. Alſo a Rule n has been granted to ſhew F. N. B. 20. 

, A. B. 
we why an Attachment ſhould. not go againſt the Steward of a Wapen- b 11g, 525 
a . 7 
ke for proceeding after a Tolt, though this be only a Contempt to the pl. g21. 

| | | Yelv. 32. 

unty-Court. | 1 
7.29. Alſo Juſtices of Peace may be puniſhed in the Manner a- i , Mod. 44. 
e mentioned, for acting in a contemptuous Manner againſt the Determi- * 2 Jon. 47. 
tion of the Court of King's Bench; as where an Order of Settlement, f Ns 
xcally ſetting forth the Circumſtances of the Caſe, is removed into the 13. B. 14. A. 
u Court, and quaſhed there, by the Judgment of the Court, upon the Fitz. Reple- 

ET: 5 8 5 vin, 31. 
zits; and yet the Juſtices of Peace afterwards make another Order to 43 Ed. 3. 25. 
move the ſame Perſon to the fame Place, for the very ſame Cauſe, with- Fitz. Procels, 
It regarding the Judgment of the Court though it were well known to 1 


: : Action ſur le 
km, and inſiſted on by the Parties. Caſe, 39. 


Sf. zo. As to the ſecond Point, viz. In what Caſes Counſellors are — 
mhable in the Manner above mentioned, it ſeems clear, That notwith- — 0 
nding they are neither Officers of any Court, nor Inveſted with any Ju- 
eu Office, but barely practiſe as Counſellors, yet * inaſmuch as they have * 6 Mod. 137. 
lecal Privilege to practiſe the Law, and their Misbehaviour tends to wo 27 
ing Diſgrace upon the Law it ſelf, they are puniſhable for any fol! 
«ce as other Miniſters of Juſtice are. 

7,31. As to the third Point, vis. In what Caſes Gaolers are puniſh- 


| 
| 


y puniſhable in this Manner, as all other Officers are, by the Courts 128 89. 
wach they more immediately belong, for any groſs Misbehaviour in 1 Keb. 280. 
fr Offices, or Contempts of the Rules of ſuch Courts, but they are alſo ? | 79: 
uhable by any other Courts for diſobeying Writs of Habeas Corpus Contra 
add by ſuch Courts, and not bringing up the Priſoner at the Day 1. Keb. 566. 


tb ed by ſuch Writs. Alſo it ſeems clear, ? That it is no Excuſe for 5 Jo 158; 
being a Writ of Habeas Corpus ad ſubjiciendum, that the Priſoner did * 2 Rol. Abr. 


(tender the Fees due to the Gaoler : Alſo 4 it ſeems to be the better Opi- 3 ws Rep. 


M, That the Want of ſuch a Tender is no Excuſe for not obeying a 338, 339. 


tif the Gaoler bring up the Priſoner by Virtue of ſuch Habeas Corpus, 8 


Court will not turn him over till the Gaoler be paid all his Fees, * nor, 295. a: 


One * ay, till he be paid all that is due to him for the Priſoner's Diet, 2 ff Ca 


Wat a Gaoler is compellable to find his Priſoner Suſtenance; but this 68. a. 
denied by others. * | | | 2 Rol. Ab. 
= | 32. Br 


il. 3 Geor. 1. 


e in the Manner above mentioned; it ſeems clear, That they are not * * Keb. 272: 


z jon. 178. - 


ir of Habeas Corpus ad faciendum & recipiendum ; however * it it certain, Contra 2 Rol. 
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4 F. N. B. 47. c. able in this Manner for Diſobedience of all Writs whatſoever ; and it ſea 


non admiſit, 7. 


ceſs, 198. | | 
33 . Contempts of the King's Writs. 
234. pl. 3. . Contempts in the Face of a Court. 


Finch 35 5. Abuſes of the Proceſs of the Court. | 
"| 2 . Forgeries of Writs, and other Deceits of the like Kind, tending 
Hap. 61. impoſe on the Court, OE 

21 Ed. 3. 5 0. b. | | | | 

a 1 Sect. 34. As to the firſt Particular, viz. Where Perſons are pun 


_— — — 
* 
_—_ 


2 — — 


24440 


152 Of Attachment. 


* 6 Mod. ; 57. Sed. 32. Alſo it ſeems, That the Court of King's Bench, Which ba 


: . Way puniſhable for keeping a Debtor in Irons. And it ſeems 3 


ceſs, 114,161. this Day, That a Gaoler ſhall not be puniſhed in the Manner a 


Retorn de 
vicount, 74. : 2 | h | Kk » 
i H. 5. 14.2. but that the Party grieved by ſuch Eſcape ought to take his Remedy | 
Dyer 212. Action. | | | 

by 5.22 Sect. 33. As to the fourth Point, wiz. In what Caſes any Perf 
Crompton whatſoever is puniſhable in the Manner above mentioned; it ſeems, I 
by 2 4 . . even Peers of the Realm, whether Spiritual or Temporal, are liable 
pl. 7. © ſuch puniſhment for ſome Contempts, as for reſcuing © a Perſon are 
© 2 3 by due Courſe of Law, or for proceeding in a Cauſe againſt 4 the Kn 
A DEM z. Writ of Prohibition, or for diſobeying other * Writs, wherein the Kin 
8 Ed.4.17. a. Prerogative, or the Liberty f of the Subject are nearly concerned; hy 


8 doth 5 ſeem clear, that it is a certain general Rule, That a Peer is puni 


Fitz. Quare Þ certain, That no Peer is liable to an Attachment for not appearing, 
Bro Con. 4 Jury; therefore it ſeems, That what is ſaid in ſome Books in 
tempt, s. ral, That an Attachment lies againſt Peers for Contempts, ought to ku 


7 If , dexſtood of ſuch only as are of an enormous * Nature, as thoſe 
114.4. .O. 


Fitz. Witker. mentioned, and others ! of the fame Kind, about which it is diffal 
nam, 4 lay down any certain particular Rules; however it is certain, that all a 
* 3.3. Perſons are liable to an Attachment for Contempts, all the particalz] 
P. N. B. 33. E. ſtances whereof it would be endleſs to enumerate, and therefore I ſhall a 


arg 319. take Notice of the moſt remarkable, which ſeem reducible to the folly 
4 5 88 ing Heads. 


Bro. Con- Contemptuous Words or Writings, concerning the Court. 
tempt, 3, 19. 


I 
2 
3 
6 Okew'® 4. Contempts of the Rules or Awards of the Court. 
5 
6 


20 All. pl. 33. able in the Manner above mentioned for Contempts of the Kings V 
Cao. El. 170, jt ſeems that it may reaſonably be argued, That all ſuch Writs, ® 
1 34 Abr. in the King's Name, and importing ſome lawful Command or Pr" 
220. pl. 12. tion from him, which every Subject is in Duty bound to obey, 
—_— 42. Difobedience ” of any of them being a Contempt of the Kings All 
n 1 Mod. 44. rity, is, in Strictneſs, puniſhable in the Manner above mentioned, 
5 Mod. 314% Court in Diſcretion ſhall think fit ſo to proceed: Yet it doth not © 


Fig Quare to have been uſual for the Court to proceed in this Manner for a | 


non admiſit,7. Nonfeſance, in not performing the Command of the firſt Writ i 


3 7 Caſe whatſoever. But » it ſeems clear, That an Attachment lie 
2 9332455 


43. Aff 39. Courſe for the Nonperformance of the Demand of a Pluries, which! 


ag 457- in ſome Caſes, if not in all, be taken out together with the * 
P7-. the ſame Time with the firſt Writ: Alſo it ſeems, That the Cour 

men 237. 4 . I . . . > Rule to C 
1 H. 4. 86. in any ſpecial Caſe, in which it ſhall ſeem proper, make a x 
bit Count. pel the Party to whom the firſt Writ is directed, to execute © 
34. Suggeſti- | 4 

on, 25. 


b. N. B. 68. E. Supra Sect. 27. 1 


ſuch Rule ſhall be diſobeyed, there can be no Doubt but that the Court 
my proceed againſt ſuch Diſobedienee in the ſame Manner as they uſu- 5 
I do againſt the Diſobedience of any other Rule: Alſo it ſeems to F. N. B. 
Practice to grant Attachments upon Affidavits of Con- 38 S oy. 
mpts $0 the King's Writs, by acting contrary to the Purport of them. C. 0s. . 
Iſo thete can be no Doubt, but that if a Sheriff ſhall in any Caſe 74 4B. 
zurn to the Court, That a Perſon arreſted, * or Goods ſeiſed, or PS. Sug- 
-efſion of Lands delivered by him, by Virtue of the King's Writ, geſtion, 9. 
«re reſcued or violently taken from him, &c. the Court may award bene 5 
Attachment againſt the Reſeuers. Alſo it is certain, That the Court » * 
th, in ſome Caſes, awarded an Attachment upon Affidavits of a tachment, r. 
{us where the Officer hath not returned one; yet this was anciently 1 
loked on as irregular, and of late the Court has refuſed to grant de vicount, 
Attachment in ahy Caſe for a Reſcous, unleſs the Officer will re- 74 


mit; for that it hath been found by Experience, that Officers will b. 
en take upon them to ſwear a Reſcous, where they will not venture to - 212. pl. 
p : 3 i 
urn one. e | « 39. 
gra. 35; As to the ſecond Particular, viz. Where Perſons are puniſh- 12 At. 
zu the Manner above mentioned, for Contempts in the Face of the 8 5. 


anz it ſeems clear, that all Perſons are puniſhable in this Manner, not 2 — 
for making an actual Breach of the Peace, but alſo for any heinous pl. 7. 
liemeanor in the Face of the Court; as for giving falſe, trifling, ? Fi. 60 
| contradictory Anſwers upon an Examination in Court concerning geſtion, 25. 
$ Ability to be Bail for another, in an Action depending in the Court, by 7 1466. 
omterning any other ſuch like Matter in Queſtion before the Court, 4 be. 

| to be determined by the Examination of the Parties; or s for any LES 
temptuous Behaviour towards any Judge in the Face of the Court, as e 
charging him with Injuſtice, and praying for an Information againſt 

l Ge. 15 | e 1 | | - 

. zb. As to the third Particular, viz. Where Perſons are punithable 

Manner above mentioned; for contemptuous Words or Writings; 

ming the Court; it ſeems needleſs to put any Inſtances of this Kind, 

Kh are generally ſo obvious to common Underſtanding; and therefore! 

|| aly obſerve, That ſometimes Attachments have been granted for con- Silk. 84: 
pas Words concerning the Rules of the Court, without making any 

E to (hew Cauſe why ſuch Attachments ſhould not be granted; be- 

: l would be vain to ſerve him with a ſecond Rule who has deſpiſed 

fl. | 

KW, 37. As to the fourth Particular, viz. Where Perſons are pu- 

able in the Manner above mentioned, for Contempts of the Rules 

Awards of the Court; There is nothing more frequent than to pro- 

In an Action of Account being adjudged to account before Audi- ee 
 efuſes to do it, unleſs they will allow ſuch an Acquittance, which 18. 


allowed by the Court before; or * where one who has ſubmit- ** 


o an Arbitration by Rule of Court, being afterward perſonally compr, 23, 


t ſuch a Taxation is, in Judgment of Law, a Taxation by the 1 
N But it ſeems, That generally an Attachment is not grantable Salk. 71. pl 
lobedience of any Rule, unleſs the Party have been perſonally 4 $3. pl ; 
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in this Manner for Contempts of this Kind; as where h a Defen- 434 pl. 30 


u with a Copy of the Award, and required to perform it, refuſcs 84, 109, 112. 
"lt; or where one refuſing to pay the Cofts taxed by the Maſter, 29 II 


with it; nor for Diſobedience of a Rule, at Ni Prius, unleſs it Videg & 10. 
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Salk. 84. 


| Hob. 264. 
Right to it; as where one ſues out Execution without any Judgment , 


4 H.. 
Fitz. Coron. 
73 


Styles Rep. 
239,343. 


ner; as where a Perſon who has brought an Action in one Court, 10 


d Fitz. Cor- 
pus cum 
Cauſa, 3. 
14 H. 7.6. 
Do Iv i 5; 
6 Co. 60. a. 
Savil 14. 


<5. 9. 45 
a 


4 Hob. 264. 


| Dyer 249. 


pl. 84. 
Vide 8 EI. 2. 


Dyer 241. 


pl. 50. 244. 
pl. 58. 

! 6 Mod. 310. 
s Dyer 245. 
3 


Bro. Privi- 


1. 


n 6 Mod. 16. 
Savil 31. 


be made a Rule of Court, not for Diſobedience of a Rule made by 
Judge at his Chamber, unleſs it be entred. f i ' 
Sect. 38. As to the fifth Particular, viz, Where Perſons are Puniſh 
in the Manner above mentioned, for Abuſes of the Proceſs of the Coun 
There are ſo many Inſtances of this Kind that it would be in vain 4, „, 
about to enumerate them all, and therefore I ſhall only take Notice , 
ſome of the Principal of them, as, | 


Se. 39. Firſt, the Taking out ſuch Proceſs without any Colour d 


warrant it, &c, or where a Woman brings an Appeal of the Dex a 
her Husband, whom ſhe knows to be alive. : 
Sef. 40. Secondly, The making uſe of ſuch Proceſs as a Stale to hal 
the Juriſdiction of an inferior Court; as where on arreſts another by a j; 
titat, in order by that Means to bring him within the Limits of an inf, 
Court, and when he has got him there, drops the Latitat and proceey; 
the inferior Court. £4 | = 725 nw 
HSGeckt. 41. Thirdly, making uſe of ſuch Proceſs in a vexatious 


afterwards ſue the ſame Defendant, for the very ſame Cauſe, in andy 
Court, while the firſt Action is ſtill depending, in which Caſe the I 
tendant ſeems to have an Election either to move for an Attachment, 
to bring an Action © on the Caſe for ſuch a vexatious Proceeding wii 
him. l E e 
Sec. 42. Fourthly, Making uſe of ſuch Proceſs any other wy | 
ſerve the Purpoſes of Oppreſſion or Injuſtice ; as where * one arreſt a 
other at my Suit, without my Privity, in order to make ſome undue A 
vantage of him, &c. — 2 
Sect. 43. As to the fixth Particular, viz. Where Perſons are puniſul 
in the Manner above mentioned for forging of Writs, and other Deczis| 
the like Kind, tending to impoſe on the Court; nothing can be more 
quent than to proceed in ſuch Manner for Offences of this Kind, s 1 
altering © the Teſte of Writs, or for filling * them up after they are lea 
or 5 for bringing groundleſs Actions, in Order to intitle the Parties tot 
Privilege of the Court, or for getting“ Judgment in Ejectment, by Af 
vit of the Service of a Declaration on one who was procured. to perlan 
the Tenant, or for any ſuch like Practices. | 


of Appeal 


JEFORE we examine the Nature of ſuch Proceſs, as is grounded on 
D an Appeal, Indictment, or Information, it may not be improper, firſt 
confider the Nature of each of theſe in Particular. And firſt of Ap- 
ak, of which there are two Sorts, o 


1. By an Innocent Perſon. 6-7 in tots 

. By an Offender confefling himſelf Guilty, who is commonly cal- 

den Approver, . ; =. 

. 1. And Firſt, Of an Appeal by an Innocent Perſon, which is the Finch of Law 
s private Action; proſecuting alſo for the Crown, in Reſpe& of the 310, 311. 


3 
nce againſt the Publick, which he may do two ways. _—_ Com, 


. By Writ. 
1, By Bill. 


Lf, 2. As to the Writ- of Appeal, I ſhall only take Notice in this 
er, That it is an Original iſſuing out of Chancery, and returnable in the 
s Bench only; and for the Form of it, I ſhall refer the Reader to 
later Part of this Chapter, wherein I ſhall endeavour to ſhew for what 
Ws it may be abated. "oo {+ FT 7 
Vf. z. Alſo I ſhall refer the Reader to the ſame Place, for the 
Im of a Bill of Appeal, and ſhall not here take any farther Notice 
it, than by obſerving that it muſt contain greater Certainty than a 
nt of Appeal, and is in the Lieu both of the Writ and Declaration, 
oy before what Courts, and againſt whom it may be proſe- 

feel. 4, And firſt, there is no Doubt but that any Appeal may be = Cro. E. 

u by Bill in the King's Bench againſt any Perſon in cuſtodia Mareſchalli, 8 a 5575 
fr by an actual Commitment, or by having Bail filed for him in that 8. P. C8, 
t; but ® not againſt one who is mainpriſed de die in diem, for that Letters C, P. 
a one cannot be ſaid to be in cuſtodia Mareſchalli, And it hath been. 1 Ar fl o 
el, That if the Appellee be arraigned and tried the fame Term, 17 Ed. 3. 13. 
© 15 no Neceſſity to file the Bill againſt him. [46] Alſo * it ſeems clear, Pl. 40. 


kt if a Defendant appear in the ſaid Court on a void Writ of Appeal, 1 bath, =" 


My be committed to the Marſhalſey, and then declared againſt in * 1 Jo. 425. 
jig Mareſchalli ; but where a Defendant appears on a Writ not void, n 
voldable only, as for the Want of an Addition, &c. it was once 536. K. 
, That he could not be committed, nor declared againſt in cuſto- * Cro. El. 
MHareſchalli ; but ought to be diſcharged. But the contrary hereto 4: fi. 
w 19 be now ſettled in the Caſe of Reeves © againſt Trundal, who 605, 695. 


kei in the Court on a Writ of Appeal of Death, demanded Oper Get is 
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Like Caſe be· of the Writ, and pleaded in Abatement the want of an Additio 


tween Smith 
and Bowen, 
Mich. 7. 
Anne. 


Keilw. 152. 
b. pl. 4. 


I 4. 
Letter C. 


H. P. C. 179. hath been refolved, That if Part of the Accomplices to the fame Fe 
2 H. H. P. C be in the Priſon which fuch Juſtices. are to deliver, and the ollen by 


35. 


Vide Supra 


fol. 28, 29, 


b Coro. 95. 
Vide S. P. C. 
65. Letter A. 
2 Inſt. 420. 


Bench. 
meneed and determined before Juſtices, ſpecially affigned, in ſpecial Cid 
and for eertain Cauſes, ta hear and determine them. We. 


very may receive a Bill of Appeal againſt any Priſoner of the 00 


of Felonies and Treſpaſſes in the fame County, G. But there is nud 


inſinuatad, is plainly miſtaken, for that it makes no Manner of Ment 
„ may be added, That the above mentioned Statute of 34 Ed. 3. !. whit 
That they ſhalt have Power ſo to do at the King's Suit, which n 
” be either taken to exclude the Suit of the Party, or to ſignify lie W 
RC. nothing. | | | 

* menced * by Bill, before the Sheriff and Coroner, and removed f 
- | ſhown, Chap. 9. 


the Courſe of the Civil Law, in Nature of a Bill of Appeal .) 


Rook, It, 


thereupon the Court abated the Writ, and ſuffered him to be "= airy 
Bill in cuſtodia Mareſchall: : And ſurely this cannot but ſeem more * 
able than to ſuffer a Priſoner under ſo heavy an Accuſation, to which k. 


is ſtill liable, to go at large without a Trial; neither do I find any Reaſon 


Of - Appeal. 


given why a Priſoner appearing on a voidable Writ, ſhould have a gem 

Advantage than on a void onmme. | | 
Sect. 5. Secondly, It is alſo holden, that an Appeal may be commency 

before Juſtices in Eyre, which, as I ſuppoſe, mult be intended of an i 


peal by Bill, for that all Writs of Appeal muſt be returnable in the Kings 
Se. 6. Thirdly, Alfo it ſeems clearly to follow, from the Purport q 
the Statute of Vefminſter, 2. Ch. 29. That Bills of Appeal may be con 

Sect. 7. Fourthly, It is certain, that Commiſſioners of Gadl dc. 
which they are authoriſed to deliver. Alſo it is generally holden, Thy 


they may receive ſuch a Bill againft a Perſon who has been let to Ri 
by them, but not againſt one who has been let to Mainprife. And þ 


not in it, the Juſtices ſhall receive an Appeal againſt them all, wid 
after the Trial of thoſe that are in the Priſon, ſhall be removed int 
the King's Bench, where the others ſhall be proceeded againſt, Bu 
theſe three laſt Points, having been already more largely confidere 
Chap. 6. Sect. 5. I ſhall refer the Reader to what is there ſaid concerning 
Sect. 8. Fifthly, It ſeems. to. follow, from the Purport of the Stat 
which have been generally conſtrued to authorize: Juftices of Aſſiſe to 
liver Gaols without any fpecial Commiffion of Gaol-delivery, that the 
may receive Bills of Appeal in the ſame manner as Commiſſioners of Gat 
delivery may. * 9 tor | | 
Se. 9. Sixthly, It ſeems to be holden in Fitzherbert's Abridement, 
That Juſtices of Peace have Power to receive Appeals by Virtue of; 
Ed. 3. 1. which enacts, That they ſhall hear and determine all mane 


greater Authority for the contrary Opinion; and the Caſe in the ' 
Book, in the Abridgment whereof the ſaid Opinion of Fitzbervel 


of Juſtices of Peace, but ovly of Juſtices of Gaol-delivery ; to vi 


empowers Juſtices of Peace to hear and determine Felonies, Ge. is cxp!® 


Seck. 10. Seventhly, it is certain, That an Appeal may be cn 
them into the King's Bench, by Certiorari „ as hath been more fu 


Common Law, may be ſued before the Conſtable and: Mar! * wy 
3 Felonl 


Chap: 23. n 157 


Felonies done out f the Realm, in Relation whereunto it is enacted by 


H. 4. 14. as followeth, For many great Inconveniences and Miſchiefs that 
hen have happened by many Appeals made within the Realm before this Time, it 
's or dal ned from” henceforth, That all Appeals to be made of things done within 
ly Realm, ſhall be tried and determined by the good Laws of the Realm : And 
at all Appeals to be mad? of Things done out of the Realm, ſhall be tried and 
LULtermined before the Conſtable and Marſhal of England for the Time being. 
64, 12. In the Conſtruction of this Statute, it ſeems to have been a- 


wreed, * That if any of the King's Subjects kill any other of his Subjects *8. P. C. 65. 
n any foreign Realm, the Wife, or Heir of the deceaſed may have an Ap- _ B. 

real of his Death, before the Conſtable and Marſhal, who ſhall proceed 17 . 4 394 
dccording to the Civil * Law, and give Sentence by the Teſtimony of Wit- * 4 Inſt. 15 5. 
es, or Combat: From: whence it follows, © That no ſuch Sentence can 74» 
Lirrupt the Blood of the Appellee, for that ſuch Corruption can only be Supra Ch. 4. 


auſed by a Judgment by Courſe of the Common Law. Alſo * it ſeems Sect. 10. 


o be clear, That no ſuch Appeal can be proſecuted before the Marſhal = * 
ne without a Conſtable. al diet 103. | 
deck. 13. It hath been holden; © That if a Man die in England, of a e 


and given him in a foreign Realm, he may be appealed by the Intent of this Book 
this Statute, before the Conſtable and Marſhal, for that it is certain, SR: 10. and 
kat he cannot be tried by the Common Law; [48] and it cannot be! 6. 
ought the Meaning of the Statute in reſtraining the Civil Law, in Caſes Sed. 8. Let- 
thin the Conuſance of the Common, to reſtrain it alſo in Caſes which the Mt. i 
mmmon Law had nothing to do with, and which were properly cogniſable 1 Inf. © 

K | properly cogni 1 Inſt. 74. b. 
the Civil Law, and by that only for the only End of ſuch a Con- S. P. C. 65. 

hon would be to cauſe a Failure of Juſtice. | _ B. ; 

dect. 14. It is farther enacted by the ſaid Statute of 1 H. 4. 14. That B. 1. n 
Appeals be from thenceforth made, or in any wiſe purſued in Parliament, S 11. 
a Time to come. 


Appeals conſidered, as to the Matter of them, are of two Kinds: 


1, Not Capital. 
. Capital. 


$1, 15. And firſt, of thoſe not Capital, whereof there were anciently Fleta, Lib. 1. 
end Kinds, as Appeals de pace, de plagis, and de Impriſonamento, as well ap. 47: 
appeals of Mayhem; but the former of theſe having been out of Uſe, chap. 25. 


ly conſider the Nature of an Appeal of Mayhem ; for the better Under- Inſt. 126. b. 
ing whereof I ſhall endeavour to ſhew, WD 


l. Of what Maybems it lies. | 8 

2. What ought to be the Form of the Writ, Bill and Declaration. 

3. What Defence may be made by the Appellee; 

4. How the Maybem ſhall be tried, and where the Trial ſhall be pe- 
remptory. 7 


7.16. As to the firſt Point, viz. Of what Maybems an Appeal 

; I ſhall take it for granted, That notwithſtanding every * Hurt whats- ee B. 1. 
er done to a Man's Body, whereby he is leſs able in Fighting, may Ch. 44- 
ue, Properly enough, in a large Senſe, be called a Maybem; and 


' 
] 
4 


8 1 of Hob. 134 


Bract. Lib. 3. 


( tuned to Actions of Treſpaſs, for theſe many hundred Years, I ſhall 4 Inf. 182. 


certainly ſubject the Perſon who occaſioned it to the Payment * 2 Jo. 205. 
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158 Of Appeal. ____ "Ml 
of Damages in an Action of Treſpaſs by the Party grieved, whether z 
were malicious, or happened through Accident or Mifadventure, yet 

* 13H.7. an Appeal of Maybem cannot be maintained for any ſuch Hurt, unieh 
4 Pl. 5. jt were accompanied with ſome evil Intention in the Perſon who cauſed 
it; for ſurely the Law, in requiring that the Word Felony be made uf 

of in every ſuch Appeal, (as will be more fully ſhewn under the gen 

Point) cannot imply leſs than that the Fact muſt be attended with ſone 

odious Circumſtances. Yet it ſeems clear, That if a Man ſtriking at an. 

other with ſuch an evil Intent, as would ſubject him to an Appeal of Mer 

hem, if the Perſon ſtruck at ſhould be maimed, ſhall happen to mig hin 

” Bro. Ap. and ſtrike a third Perſon, and maim him, he his liable to an Appeal d 


13 K. of 4. Mayhem at his Suit, whether he had any Kind of III Will againſt hin 


Pl. 5. or not. 
See B. 1. Ch. 


31. Sect. 41. 


As to the ſecond Point, viz. What ought to be the Form of the Wii 
Bill and Declaration, I ſhall only take Notice in this Place, 


| 1 ; Ain. 126.b. Se, 17. Firſt, That the Word Mayhemiavit © is ſo neceſſary in er 
lh ſuch Writ, Bill and Declaration, that it can be ſupplied by no other War 
wo of the like Senſe, nor by any Circumlocution whatſoever. 1 
| | Sef?. 18. Secondly, That in every ſuch Writ, Bill or Declaration, th 
Hh « rInſt.127.a, Mayhem muſt * be laid to have been done felonice, and yet the Defend 
4480 Bo. NN is not at this Day ſubje& to the Loſs of Member from ſuch an Appel, 
11 hy ws 8 anciently * he was, in which Reſpect the Law ſeems to have required t 
i b 1 Uſe of the «§ͤ? 99. 8 „ mY 
* 5 Fulton vg Sect. 19. Thirdly, That it is in the Election of the Plaintiff to de 
41 Aff 16. Clare againſt him who actually gave the Wound, as the Fray Offene 
. 3 ES. and againſt thoſe who abetted him, as Acceſſaries; or elſe to declare apa 
118 paſs, 199. them all as Principals. : . 
1 Coron. 11, Sed. 20. Fourthly, That if a Man bring a Writ of Appeal of Majin 
[ | 88 44. and count of Battery, he abates the Writ, becauſe the Writ ſuppots 
Th: Letter F. Battery, and therefore is not purſued by ſuch a Declaration as it ought 
9 . _— be. But for other Particulars relating to the Form of Appeals, I i 
1! woah ay u, refer the Reader to the Books 5 of Entries. 
Fitz. Corn. Sec. 21. As to the third Point, viz. What Defence may be nude 
\ : N En. the Appellee; being able to find little or nothing Particular concemi 
i 1 5 tries 50, 51, Pleas in Abatement by ſuch an Appellee, I ſhall refer the Reader fr 
| Raſtal's kn. Matter, to what is faid concerning Pleas in Abatement of Appeals in g 
1 : es 45, 46. ral, in the latter Part of this Chapter, and only take Notice in th 
Uh. of the following Particulars. 


. 1. Where a Recovery in another Action may be pleaded in Ba a 
1 Appeal of Mayhem. | 3 | OE 
2. Where and in what Manner /n Aſſault demeſne, and other M 
of the like Nature may be ſo pleaded. „ 
3. Whether an Arbitrament, or an Accord with Satisfaction, 9 
ſo pleaded. „ 

4. What Kind of Releaſe may be ſo pleaded. 

5. Where a Nonſuit in a former Action. 

* Inſt. 295. . 6. That ® an Appellee cannot wage his Law. 
= hon — | . Where 2 80 
7 Sec. 22. As to the firſt of theſe Particulars, 22. , 
ts "A very in another Action may be pleaded in Bar of an Appeal of Mal 

5 ; 


— — 4 — . — — 
—— r 


Chap. 23. Of Appeal, I59 


ms clear, That notwithſtanding a Recovery 2 jn an A } of. May- 22 ANT. pl. 
pr be pleaded in Bar of an Action of Treſpaſs 4 the We 0 "PAY 
with which the Maybem was accompanied, becauſe in ſuch an Appeal 110, 182. 
he Maybem only is conſidered diſtin& from the Battery ; yet © a Reco- 2 43. 
cery in an Action of Treſpaſs, for an Aſſault, Battery and Wounding, 43 AT. 39. 
muy be pleaded in Bar of an Appeal of SE appearing by proper peal, 60. 


Averments to be brought for the ſame Treſpaſs ; for it ſhall be intended 4 Co. 43.8. 


dat the Jury in giving Damages for the Wounding, included the Maim, = 318, 


ad no Man ſhall be liable to double Vexation for one and the ſame 43 Aff. Pl. 3. 
ing 3 yet“ in ſuch a Caſe if the Appellee ſhall make it appear, by a 4 1 Leon. 
cia Replication, that the Maim hath been occaſioned fince the Verdict 318, 319. 

" the Action of Treſpaſs, by fome ſubſequent Mortification, Dryneſs or 

winking of the Part, by Reafon of the Wound, perhaps he may avoid 

lach Plea by ſuch {ſpecial Matter; but the Court will not intend it unleſs 

tbe ſpecially ſhewn. | 

al. 23. As to the ſecond Particular, viz. Where, and in what Man- 

er ſon Aſſault Demeſne, and other Matters of the like Nature, may be 

ded in Bar of an Appeal of Mayhem; It ſeems clear, that it is a 

al Plea in Bar of ſuch an Appeal, That © the Plaintiff firſt aſſaulted * 2 Rol. Ab. 
de Defendant, and would have beaten and killed him, unleſs he had {#7 29 5 
ended himſelf againſt him, Sc. Or that f the Plaintiff firſt aſſaulted * - Rol. a5 5 
e Defendant, who fled from Place to Place, till he was reduced to a 112. Lett. B. 
eceflity of fighting, Fc. And in ſome Books *® it ſeems to be holden ß eg ad 
general, That /n Aſſault Demeſne may be pleaded in Bar of any ſuch See B. 1. Ch. 
meal without any ſuch ſpecial Circumſtances in Favour of the Defen- 3 7 __ 
Int: Yet how far a trifling Aſſault may juſtify a grievous Mayhem, as ws Eg 
e Cutting off of a Leg or Hand, c. unleſs it happened accidentally 4: Aff. Pl. 21. 
| the Scuffle, without any harbarous Intention, may well deſerve to be why Vw 
nlidered. However! it ſeems clear, That if the Maim in the Declara- 1 Keb. 921 


bon be laid in A. and the Defendant juſtify the ſame Maim, by Reaſon — 


tile the Maiming of the Plaintiff in A. or in any other Place, for it is Bro. Traverſe, 
qcent, that the ſame Maim could not be given but in one and the“ 

me Place, and therefore being juſtified in any one Place it is well an- 

ered Alſo it ſeems i clear, That a Man cannot juſtify the Maiming 2 Rol. Abr. 
other in Defence of his Poſſeſſions, but only in the Defence of his A 56 
erlon, Alſo it is certain, * That a Defendant cannot give in Evidence : 2 Ink; 282, 
i the general Ifſue, that the Plaintiff firſt aſſaulted him, but muſt ſpe- 233. 
ally plead it. 2 Inſt. 316. 
deck. 24. As to the third Particular, viz. Where an Arbitrament, or 

cord with Satisfaction, may be pleaded in Bar of an Appeal of Mayhem ; 
early ſeems to be admitted in the Pleadings, in ſome Books, and is ' 35 H.6. 39. 
Id ® to have been adjudged in a Roll, not printed, That notwithſtand- . oi 
b very ſuch Appeal muſt ſuppoſe the Fact to have been done feloniouſly, Pas Comm. 


t inaſmuch as at this Day it ſubjects not the Appellee to the Loſs of 63. 


= barred either by Arbitrament, or an Accord with Satisfaction 


e 25. As to the fourth Particular, vis. What Kind of Releaſe 
2 pleaded in Bar of an Appeal of Mayhem; There can be no 
abt, but that a Releaſe of all Manner of Appeals, or a Releaſe of Lit. Seck. 


N er of Actions, or a Releaſe of all Manner of Demands, might IF Sect. 
W be pleaded in Bar of ſuch an Appeal; and that a Releaſe of all 305, 


Manner 


— EIS | — — * 
— — — 
c . 
F ——— 
— I r — — 


—— 
5 Ii... 


— ets 4 -4 — _— — 
— — Dogg 8 * * Foy * EY peo, PO EIA. — - —_— . — 
— — — Nat bun CERES = 9 Ee 
2 n, 2 dur. Lake 9 r - l 
a * &, E: 


4 
* 


be 


5 a. 
E 
—— 
S — 2 
— £5 . 
—_— — 2 * bs 
* 
— 2A 
. in nn 
ICT 
— - 57 2 


fn Aſſault made upon him by the Plaintiff in B. he needs not tra- Bro. Viſne, 24. 
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ember, but only to Damages, Sc. as an Action of Treſpaſs doth, it 188 we 
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2 1 Inſt. 288. 


t Inſt. 288. 


1. | b 43 Afl. pl. 
1 = 39% 4 

11" 40 AF. pl. 1. 
J. 1 Inſt. 139. a. 
TIFR Fitz. Coron. 
11.48 214. 


1 © 43 Aff. pl. 


39- 
Bro. Appeal, 
138. 


4 Bro. Ap- 
peal, 60. 

1 Fitz. Coron. 
| 1 110, 182. 
113 Vide ſupra, 
Sect. 22. 
| © Bro. Ap- 
0 peal, 138. 

| 
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IEEE 
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tion * can be had of the Battery, but only of the Mayhem ; and if {| 


That a Nonſuit in an Appeal of Mayhem, before the Plaintiff hk y 
| . : | Fitz. Ley 36. 
JT | f1lnſ.139.a. 


578. Letter F. 


; | h 28 AM. pl.s. 
| Raſt. Ent. 46. 


the better Information of the Court. But it ſeems, that the Court al 


Wound: And becauſe the Court hath ſuch a diſcretionary Power in Re 
tion to ſuch View, it hath been reſolved, that the Plaintiff in the * 


would put the View out of the Power of the Court. And it ſeems 
and concluſive to each Party. 


- of Maim, may in ſome Caſes wage Battel; but I find no Inſtance 
which Battel hath been actually waged in ſuch an Appeal. 


Of Appeal. | Book It 


Manner of Actions perſonal may alſo be pleaded in Bar of it at this Dr 


becauſe the Appellant ſhall recover in it nothing but Damages; but whit.” 
ſubjected the Appellee to the Loſs of Member, it ſeems queſtionable, ws 
ther it could be barred by a Releaſe of Actions perſonal, becauſe it ſeems 
to have been then eſteemed an Action of a higher Nature, and ny bro 
perly to come under the Notion of a perſonal Action. I 
ect. 26. As to the fifth Particular, viz; Where a Nonſuit in 2 for 
mer Action may be pleaded in Bar of an Appeal of Mayhem, It (4, 
clear, * That a Nonſuit in any ſuch Appeal, after the Plaintiff hath an 
peared to it, may be pleaded in Bar of any other, Alſo © it ſeems to had 
been adjudged, That it may alſo be pleaded in Bar of an Action of Tref 
paſs brought for the ſame Maim, and alſo for the Battery with wich! 
was accompanied; yet howſoever the Law may ſtand in Relation to f 
Matter; if ſuch Action be brought for the Battery only, without ment 
ing the Mayhem, I ſee not how it can. be barred by ſuch a Nonſuit h 
cauſe it is generally holden, That in an Appeal of Mayhem no Confidey 


ſeems ſtrange, that a Nonſuit in ſuch an Appeal ſhould bar an Adin 
a different Nature, brought for a Matter which the Appeal had nothing 
do with. However © it ſeems clear, That a Nonſuit in an Action of Tr 
paſs is no Bar of an Appeal of Mayhem. Alſo I take it for gun 


peared to it, is not fa Bar of any other Appeal or Action, bay 
the Writ, for what appears to the contrary, might be purchaſed by i 
Stranger, in the Name of the Plaintiff. | * 
Sect. 27. As to the fourth Point, viz. How the Mayhem ſhall be tr * 
and where the Trial ſhall be peremptory; There is no Doubt but thi 
if the Defendant put it in Iſſue whether the Plaintiff were maimed or nd 
and pray that the Part which was hurt be viewed by the Court, in Or 
to have it adjudged on ſuch View, whether there be any Mayhem or n 
the Court may take a View of the Part, and on ſuch View, detemu 
the Matter; or if there remain a Doubt upon the View, may n 
a Writ to the Sheriff to return ſome able Phyſicians and Surgeons, 


Rui 


> ſur 
Wh 
eahl, 


| dey 


not proceed to ſuch a Trial by their View, unleſs the Defendant pry! 
And in ſuch Caſe it ſeems, * That they are not bound to try it in fl 
Manner, but may order a Trial by a Jury, at which it is faid, © That 
may, if they think fit, order that the Jury ſhall have a View dd 


peal muſt appear in proper Perſon, and not by Attorney, becauſe i 


be agreed, ® That an Adjudication made upon ſuch View is perempi 


Se#. 28. It ſeems to be holden, That the Defendant, in an by 


Secondly of Capital Appeals there are two Kinds, 


a 


1. Of Treaſon. - 
2. Of Felony. 


I 
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Chap. 23: Of Appeal. 


. 29. And firſt of Appeals of Treaſon, which, as it is faid, | 3 
might be ſued anciently not only before the Parliament, but alſo before Br. 118. 
ter Courts of Common Law, as well as before the Conſtable and 19. 
I-rhal, and were determinable by Battel, Verdict, or otherwiſe, ac- + wt 1. 
ins to the Courſe of the ſeveral Courts before which they were com- S. P. C. 78. 
«enced. But it is certain, That ſuch Appeals before the Parliament are Letter C. 
ken away by 1 H. 4. 14. ſet forth more at large in the fourteenth Secti- "cog 
nok this Chapter. But I do not ſee any Reaſon why Appeals of Trea- 46. : 
w. done in the Realm, before other Courts of Common Law, which 1 H. H. P. C. 
4 before Juriſdiction thereof, ſhould be conſtrued to be taken away 2 H. H. p. c. 
that Statute, which by ordaining, That Appeals of Things done with- 130.5 

he Realm, ſhall be tried and determined by the good Laws of the Realm, 

"mot be intended to reſtrain any Appeal determinable wholly by thoſe 

xs, as all the Appeals before the Courts of Common Law ſeem al- 

is to have been. However, ſince there has been no Inſtance of any 

ch Appeal, before any Court of Common Law, either ſince the ma- 

ns of the ſaid Statute, nor for many Years before, the Law relating 

uch Appeals ſeems wholly obſolete at this Day. [49] But as for 4 I. 124. 
ppelb before the Conſtable and Marſhal, of Treaſons done out of the 2 e 
em, it ſeems clear, that the Law in Relation to them is ſtill in xy. 

ce, as it always hath been; for the ſaid Statute of 1 H. 4. 14. by or- 

ning, That Appeals of Things done out of the Realm, ſhall be tried and 

mind before the Conſtable and Marſhal, ſeems clearly rather to affirm 

mn weaken their Juriſdiction in Relation to ſuch Treaſons. Alſo it hath 

n 2djudged, that the Statutes which ordain, That Treaſons done out 

the Realm ſhall be tried in the King's Bench, &c. do not take away 

Juriſdiction of the Conſtable and Marſhal, in Relation to Appeals of 

1 Treaſons, as hath been more fully ſhewn Chap. 4. Sect. 10. And 
ehle hereto, an Appeal of Treaſon, ſuppoſed to have been commit- Ruthworth's 
beyond Sea, was actually commenced in the ſeventh Year of the Collect. Part 
m of King Charles the Firſt, by Donald Lord Rea, againſt David mda“ 5 
ny, Eſq; before the Conſtable and Marſhal, who, for want of ſuffici- to 128. 

Prof to clear the Truth of the Accuſation, actually awarded, That a 

«| ſhould be fought between the ſaid Appellant and Appellee, for the 


ll Determination of the Matter. 


of 

1 
! 
fe U 
1M 
Mp 


Appeals of Felony there are four principal Kinds. 


. Of Death. 

. Of Larceny. 
Of Rape. 
Of Arſon, 


it before J examine the Nature of each of theſe in Particular, I ſhall 


FJ = 5 


Apt 
tance 
b Moor 461, 


7. zo. Firſt, That b the Infancy, - Old Age, or other Imbecillity of Fr Po 183, 


antiff is no good Objection againſt his bringing an Appeal, tho' 184. | 
de from the Defendant the Benefit of waging Battle, and in that 1 
@ put him in a worſe Condition than he would be in, if the Appeal Letter D. 

gel Ut has proper Means for his — by putting himſelf upon a rang yl 


Trial 3. 25. Pl. 36s 
41 Aſſ. pl. 14 


drought by a Perſon capable of fighting; for inaſmuch as the De- See the Books 


i 
o 
* u 
"8 
: 4 
" 1 
"= 
* 15 o 
1} } , 
. 1 
1 0 
| 4 ; 
0 17 
' L . 1 
it 4 "= 
* 
i 5 (5 » Wl | 
. 5 n 
} ' i * 1 q 
"EL jt 
1 
Ui 9 0 
| J — 
2 1 N 
f 1 14. 1 
" 1 1 
. 1 
e 1 # 
FRE } Erl 
$$ Wing 
4 Pal 1 q 
: T5 hi 4,9: 
a 1 91 
13 . 
7 * © 1 
vs *. 1% * I 
Fa » : . 
P * x 
- » $7" 4 
il 1 
1 74 5 
1 N 59 
#: 441 
. q 
9 
n 1 * 7 
1 S. 
1 | 
=. L 
+ 73.3 : : L 
ein Wt 
1 11 
een 1 bd 
d "yl 7 
| 5 
5 4 
f N 4137 
* Y 0 4» 
| 4 W 
197 4 + F4 
, $ 
308: IT" fo. 
1471 ; 1 
Nen N 
ine 1 
Feet 44244". 
« rn 5 
1. ; 
Lag: * 5 
8 174 
i 4 
1 
. 11. 
F 1 x 5 
. 8 1 
4 7 3 + 
8. 1 
. 17 
17 4 15 ti 
1 f 14 1 
164 1 
„ 5X 
d | 4 \ 0 
1616605928 
Ius e 
. Nr 1 E. *% 4 
Nen J PL 
1 n 
1 1 
1 HEY | 
1708 We 
1 1 8.173 f 
Ez. 1 \ 
1 1 4 , 
HM þ 2+. 1% 
N qo. J. 1 
ene 
vi 1 3% = 
3 in + pF 1 
: n OE! 7 
7 i TY 4%. 
1 I £0; 
11 ain 
1 - 7 
=} 9 1 d 
© 0 1 þ I I 
, = == * 4 4 
by 
1 ( ol * 1 . 
g i \ ' 7 
1 4 3 N | . 
' , {<= \8 F 
* 1 4 1 
9 SH 3 BS 
ry N - * 4 «L 
0 1 * 4 4 
* A q 
: by” - - [1 19 8 
þ * 46% 
© =. ARM: + FW 
le ( i x 
- KF > 1 - 
i 74 LIE 1 L 
: nn 3 77 a mw 
1 5 : 2 t 81. 
1 { ; + +4 TY 
17 e 
i 1 17 1 
1 4 F fi * 1 
F 1” in Dich 
8 o 0 
Nen i; 1 AL 
ee 1 
4 1 14. « 
* * 2 2 : „ 
1 1 2 
"8 4 Plas By 
þ 1 29 * iQ 
= 0 1 f 
1 70 I $ 4 = 
468 1 4:4," 
1 ee 
6 1.289, 1 9 
11 1 n 
1 6 WP * : 
j ; \ \ 
. F oY Mi} "2" 
| Wits + 12015 USL 
1 73'* Wm 
1 | iin 
. ib Wiz B l 
i 4 19 AN 
1 f e 
11 | 1 1 
Rt. Ni 
jt 51 I 5 181-5" bs A 
: * * 4 * 
AS. 1 £5, 5s 
Lat? fn: 18, a2 $ A 
e 13 ö 1.388 1 
5 1 + 4-7 
wy \ $ TEE 
1 1 I 
e » EW 
ain Ws 0 I t . IF \ 
ne 
i 
„ B * 
S416 * aN N 
Rb; 4 £74 * . 2 15 4 
| 18 Tx 1 
T2648 VB ii 9 
1 , 4 70 1 
{872.07 * N 5 
4 8 : a 18:4 N 5 
n 
1 $ ir ; * i j wa 
i w- | 6 1601 
1 4 5 1998+ 38 
| 7 = 3 
* * BREE by | 1 ba 1H 
l ö $4 g DN” 5. 
A "4 * | 747 y 4'Y 
e 
\ "8 {+ 1 # 
* 1 8 „9 1 
+ + K } 43.084 
i 886 Y 8 1 
1 5 1 1 
IA 14 K. 
1 FF 1 4 
1 Th bi | Wh 
"a r 8 
1 Ti] 1 
1 2% wg 11 
1 6 * * x ; 3 
32. : es FT. 
i* 1 1 440 | 41 
1 > 
; WISE | 
1 LE 15. 
1 þ 1 
„ Pl . 
: N. * 4 | 
£ bY: ft dz f 3a 4 
A 5, £4 , v2 + IIS 
1 
0 71 4 41 * 
FR L e 
fi . 4 Fl Ty 
yy [> 1 
{3% 01.508 
* 
1 * 1 * 


— 
poo 


„ 
7 as, 2 2 
— e 
- — Ly _—_ N — 


* * — 
* —— n = - 2 2 2 —_ vo ak : — > — a - 
- _ — OS 4 3 ln dh {wt - *. - - — 4 - 2 an #4. ” 
ps OR. Ana: . — * — « _—_ n 9 p. yo 8 DN T > tons . $ SE > "IDOL... Gi HIRED” N 
* Fa” ——— WIR 3 9 * . Ka, Lo +, . 4 — No 2 7 Er $ LENS — 7 
W 'F E 2 — — = 4 , — - — —y > — = - - r > _— 25 >: ps . 
E ͤ ... oem, «˙ on ora, oy DIST ET - . IS SEE ERS 
— 7 > . 118 Os TIES = 2 . = 8 3 ä 22 — nd * FX 
x 2 Dr — 4 2 — n 1 


—— — 2 


— LAY TS. PERS 
: a oo 2 
SE \ = oy 

—_—_— 


n 


— 


_ * J 
py — ß 


— — - 


2 ———— AE In Dt EEE 


—— 
— Ia 


— . — N 
— => 2” -£ N 
bed . . r 
2 .ü1. RS 
Wart ot SEA > 4 


— 2 2 88 * 
. - D — . 7" as, Sans ORD ITT OY 
PPP 2 So 


— EE CCC III 


— 


— - 


— « 
— — 
7 2 * ng — 9 
- 2 — — — 9 — > £7387 
. - ” . = 3 8 "= ” by — = 7 — I, . E 
W — SE —— — L625 K — - 1 > — N — — —— — ENG ISS 


. = # IR m 
. . 


Dyer 137. 


Pl. 16. Charta, 34, which ordains, That no Man ſhall be impriſoned on th Jy 


2 Inſt. 68, mine the following Points. 

Fitz. Coron. * | | 

3 7 , . . . | : 

$Þ. C. 60. 1. Within what Time it muſt be brought: 
3 . In wh 

RPC .. B what County. 

d II. P. C. 3. By whom. 

183 


162 Of” Appeal. * Book 1t 
* 27 H. 3. Trial by his Country, and the Imbecillity of the Plaintiff is Wholly q, 
Keile, . 20. ing to the Act of God, and no ways leſſens the Injury complained K 
pl. 66. him, it is not reaſonable he ſhould ſuffer any Diſadvantage from it. 3. 
1 8 155 agreeably hereto it ſeems to have been ſettled * of late Times, contrary 4 
Smith and the numerous Authorities “ in the Old Books, That the Parol {ha 4 
N . demur in an Appeal for the Nonage of the Plaintiff, Yet it is Certain 
wean un That an Infant muſt proſecute ſuch Suit by a Guardian; and it * 
2 Inſt. 320. 4 That he ſhall be nonſuited for the Non-appearance of ſuch Guarda 
+32 Ap. upon Demand, at any Day whereon he is demandable, notwithſtandi 
pl. 24. | Allegation that he was not able to come by Reaſon of Sickneſs, or oth 
11 H. 4. 94. ſuch like Excuſe. And there © is a Caſe wherein the Court refuſed toy 
75 * 1 large the Day of ſuch Guardian's Appearance upon a Surmiſe of his $4 
10. nels. But notwithſtanding the Guardian be ſo neceſſary in the Proj 
* 4 2. tion of ſuch a Suit, yet if the Infant come into Court, and fay he y 
Bro Appeal, relinquiſh it, and yet the Guardian will proſecute it; the Court n 
116. iin Diſcretion, diſcharge ſuch Guardian, and aſſign another, for it i; x 
* = Ae 57» reaſonable that an Infant be bound to continue a Suit againſt his . 
21 Aff. pl. 4. Which demands nothing but Revenge, and will be chargeable to him, 
5 Scct. 31. Secondly, 5 That a Woman may ſue any other Appelt 
Ak 3.23. cept that of the Death of an Anceſtor ; for that the Statute of My 
9 No of a Weman, for the Death of any one but her own Husband, reſttins 
d Noy 88. any other Appeal whatſoever. = 
iy 74 Sec. 32. Thirdly, That an Ideot, ® or Perſon born Deaf and Dun 
Lai 173. or one attainted i of Treaſon or Felony, or but outlawed * in a Pt 
a Cw Abr. Action (fo long as ſuch Attainder or Outlawry continues in force) can 
— yl 456. bring any Appeal whatſoever. 
Vide Salk. | 

% 177- And now I am more particularly to conſider the Nature of an Ax 
Co. Lit. 


25. b. Death in particular, for the better Underſtanding whereof, I ſhall q 


4 0 Se. 33. As to the firſt Point, viz. Within what Time an 
i 11 AN, pl. of Death muſt be brought, it is enacted by the Statute of Glouceſter, U 
27. That an Appeal, (which from the Purport of the whole Statute hath 
1 Ail. pl. conſtrued | to be meant only of an Appeal of Death) /hall fand in E] 
Bro. Appeal, and ſhall not be abated for Default of freſh Suit, if the Party ſhall ſue 
118, 140- the Tear m and the Day after the Deed done. And it hath been hold 


Fitz. Utlaga- - | 
5 Tx S That the Computation -of ſuch Year and Day is to be made from 


: _ : * unleſs he have been negligent a Year and a Day; but negligent he 6 
7. *"—— : 


427. 


Chap. 23. 0 Appeal. 163 


dot be as to the bringing an Appeal before the Party was actually dead, 

recauſe till then no Appeal lay. And agreeably hereto it ſeems alſo to be 

led, * That if a Perſon become Acceſſary after the Death, by receiv- , 13 
ing the Offender, an Appeal lies againſt him, at any Time within the N 5 
Yer and Day after ſuch Receipt, becauſe till then the Appellant could 3 Inſt. 53. 
not poſſibly be guilty of any Negligence as to the Bringing of an Appeal 3 * 
gunſt the Receiver. Alſo if an Appeal had been abated by the Demiſe 2 Inſt. 320. 
af the King, before 1 Ed. 6. Ch. 7. (by which this Miſchief is provided 
mint) it ſeems * clear, That the Appellant might have ſued a Re-at- „ H. „ 10. 
ment againſt the Appellee, within the Year and Day after ſuch pfl. 5. N 
Demiſe, for that he was in no Default, and otherwiſe would have been Bro, Af. 
without Remedy. | SYS | PL wy 13, 
58, 34. It ſeems, That the Vear and Day in any of the Caſes above- pl. 7. 
nentioned, are to be computed from the Beginning of the Day, on which doe N 
he Death, or Receipt, &c. happened, and not from the preciſe Minute, 7 Co. 30. 
i Hour, becauſe regularly the Law makes no Fraction of a Day; and... | 
therefore © if the Party dye at any Time the firſt Day of Fanuary, the Eh 
Jer hall end the firſt Day of January following. b. 255. A. 
i. 35. As to the ſecond Point, viz. In what County an Appeal _— 

or Death muſt be brought, I ſhall take it for granted, That it is a lo- i 18 Ed. z. 
al * Action, and conſequently cannot be brought in a foreign County. 3*; . 
put if a Perſon happen to dye 1 $9"; 8. end cb 
ut if a PP ye in one County of a Wound received in P. 
other, it is ſaid, © That the Appellant had, by the Common Law, his Fitz. Forfei- 
Eltion to bring his Appeal in either County, and that in every ſuch Dyer 1g. 

ae the Trial ought * to be at the Bar, and by a Jury returned 5 from the Wt 56, Ke. 
body of each of thoſe Counties. But ſince the making of 2 & A 
„ by which it is enacted, That in ſuch Caſes, the Party to whom Appeal 3 7. 12. 
Murder ſhall be given by the Law, may commence, tage, and ſue Appeal of Pl. 4 | 
lurger in the ſame County where the Perſon feloniouſiy ftricken, or p01ſon- 3 * 
„ ſpall dye, &c. I take it for granted, That ſuch an Appeal, in the Fus, Orson. 
vinty wherein the Party died, may be tried by a Jury of ſuch County 5® 60. 


"out the Joinder of any other. N Ta 


; 85 FED | | 3 Ed. 6. 24. 
| tall not in this Place examine in what County Acceſſaries to Mur- ſeems contra- 
ra to be appealed or tried, but ſhall refer the Conſideration thereof to * Dy. 46. 


le Chapter concerning the Arraignment of the Principal and Acceſ- Pl. 1 
ſm 88 5 £3 H. 7. 12. 
3 5 oo | | | Finch 410, 
$ to the third Point, viz. By whom an Appeal of Death is to be brought, b. 


» Dy. 46. pl. 8. 
I ſhall endeavour to ſhew, Dy: 46. 1-0. 


. Where it may be brought by a Wife. 
2, Where by an Heir. 


As to an Appeal by a Wife, the following Particulars ſeem moſt ob- vide infra 
| ſervable. | Sect. 59. 
| & 60, 


0 . | s h * 2 
daf. 26. Firſt, She muſt be able to prove, not only that ſhe was * 


dy Innocent herſelf. of the Death complained of, but alſo that ſhe PE4, 
2 he lawful Wife of the Deceaſed, at the Time of his Death; for it 17 * * 
4 5 be Clearly ſettled, ® That N*ungues accouple in loial matrimonie is à 11 H. 4. 14. 
A me m ſuch an Appeal, and triable by the Biſhop's Certificate, 8 b. - 

the Marriage were unlawful, by Reaſon of a Precontract, or A. B. cha 


% FP: C.187; 
Conſan i Inſt. 33. b; 
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* Bradt. Lib. 3 
Cap. 29. 
Fleta Lib. 1. 
Cap. 35. 

8 E. C. 58. 


» 
4 


131. 


Fitz. Coro. 2 1. 
| * 131 


7 Oo. Cal- 
vin's Caſe, 


3. h 


13. b. 
8, F. C69. 


WH |: Wl if of the Death of her Husband, where ſhe cannot claim Dower of his Land; 
FR Bio. Ap- as where the Husband was attainted * of High Treafon at the Time af hi 
10 Do 37- b. Death; for after the Attainder he was till her Husband as much u ke. 
N 8. P. C. 59. C. fore, ande it is the Loſs of her Husband which is the Cauſe of the Abel 
1 I Alſo where a Woman elopes from her Husband, it is ſaid, thifhe 
4 e H. P. C. may have an Appeal * of his Death, though not a Writ of Doug 
148 184. for by the Common Law ſhe might have had both; and the du 
j 0 | 123 7 of Weſtminſter 2. Ch. 34. which takes from her the latter, leaves ther 
* 2 Inſt. 6g, ther as before. hog rag 

118 oy 1.6.43-b. See. 38. Thirdly, If ſuch Appellant take another Husband the 
Wh ro. Appeal, 


48. b. 
Bro. Appeal, 


109, 112,148. 


con. 21 E. 4. 
73. 0. 

See alſo the 
Books above 
cited. 


Bro. Ap- 


peal, 27. 

3 Inſt. 20g, 
210, 

2 3-7. 19: 


pl. 5. ex Officio, or at leaſt at the Demand of the King ; for otherwik 
gs 4 22. world ſave his Life by Reaſon of the Attainder by which he is adjudg 


Fitz. Scire 
facias, 1. 
38 H. 6. 13. 


” the Wife at his Death, though by a voidable Sentence, ſhe cannot Main. 


from her Husband may have an Appeal of his Death, as ſhall be 
fully ſhewn in the next Section. And Staunford * ſeems to underſtand it 


Of Appeal. | Book It 
Conſanguinity, or otherwiſe, ought to certify againſt the Appellan 
Alſo it is laid down as a Rule in the Old Books, That a Wi. 
have an Appeal of the Death of her Husband inter brachia ſug inter 
& non aliter, By which Words, inter brachia ſua, according to Sir 1 
ward Cote, b it is to be underſtood, That the deceaſed had the Wife * 
fully in Poſſeſſion at his Death; and if this be the Meaning of them th 
much at leaſt ſeems to follow, That if the Husband were divorced fron 


tain an Appeal. Yet it is generally holden, That a Wife who hath cope 


More 


Import of the Expreſſion abovementioned to be this, That the Wife ough 
to bave had the Deceaſed in her View, and to have been preſent at 
Death, which is moſt certainly not neceſſary at this Day. But finding i: 
tle more ſaid concerning this Matter in any other Modern Book, I fl 
leave the farther Conſideration thereof to others. | 

Sc. 37. Secondly, In ſome Cafes a Woman may have an Apel 


before, or pending the Appeal, ſhe puts * an End to it for eier; fl 
being given her only from a Regard to her Widowhood, it cannot ly 
ceaſe when that determines, and being once barred, it is barred forex 
And on this ground it ſeems alſo to be certain, * That if ſhe man 
after Judgment in Appeal, ſhe cannot pray Execution, Howe | 
ſeems clear, That in ſuch a Caſe the Appellee ſhall not * be diſchq 
without the King's Pardon: But I do not find it ſettled * what ou 
to be done with the Appellee in ſuch a Caſe. But thus much ſeems1 
be certain, That the King cannot proceed againſt him by way of! 
dictment, becauſe he is attainted already; and therefore it may pio 
bly be argued, That the Court may award Execution againſt him, cit 


to loſe it. 


Secondly, as to the Appeal of Death by. an Heir, the following | l 


[| 1 Pl. 26. 

1 9 H. 7. F. b. culars ſeem moſt remarkable. 

1 8. P. O. 166. d 

TIS Letter A. Di. . Tj; F his Deal 
1 2 Leon. 83. Sed. 39, Firſt, if the deceaſed had a Wife at the Time o 

14 Vide. 21 Ed. and ſuach Wife where wholly innocent of it, ſhe ' only, and 1 
I 3 73, Heir, hath a Right to the Appeal; and whether ſhe bring one, 0! WI 
| pl. 6s. ly negle& it, and though ſhe dye or marry within the Year and J 
[ V 1 C. 181, the Heir cannot bring an Appeal; and the Reaſon hereof, phy a 
F | 8. b. C. 59. E. Kethwoay, * is this, That the Appeal being once out of the Blood, , 
| 5 20 II. 6. 43. | I 

1788 =Keilw. 120. 

9 pl. 65. 


— — 
” ** - 


na i — ja 
a ee — 2 — — — 


2 
E-» A SAT =.” EG tA. : _ 
— * nn * 


= FR 
„ return to it again: Yet * if the Wife herſelf had a Share in the. ceo, car. 
alt, the Heir may have an Appeal againſt her. But if the Petit Trea- 531, 3. 
u be pardoned by the Parliament, it ſeems, -* That the Heir can bring * Jon, 425. 
Appeal ; for he cannot bring it for the Murder only, becauſe the Petit Wa 


e deceaſed, by the Courſe of the Common Law, unleſs * the Heir ge- n . r 


l had himſelf a Share in the Guilt, in which Caſe the next Heir ſhall 27 Ed. 3.83. 


ah of his Son, becauſe he cannot be his Heir. Neither f can any one 322. 

ng an Appeal of the Death of a Perſon attainted of Treaſon or Felony, 72s 182. 
rept his Wife, becauſe he can have no Heir. Neither ſhall a ſpecial 27 an = vs 
ar, by the Cuſtom of Borough-Engliſh, or otherwiſe, have an Ap- *H.P.C.182. 
| of the Death of his Anceſtor, becauſe he is not his next general Fi. Ooron. 
ir; and yet he is inheritable to ſuch of his Lands to which the Cuſtom vp. C. 60. 
ends, Sc. And for the like Reaſon, if the deceaſed, at the Time of Letter B. 


Nath, had two Sons, the elder whereof is attainted of Treaſon or Fe-, 5 * 


, neither ® of them can have an Appeal; not the Elder, becauſe of the * Bro. Ap- 
inder ; not the Younger, becauſe he cannot be Heir to his Father while peal, 116, 


has an Elder Brother ; who, though he be looked upon as dead in. Law 2 Af pl. 3. 
ome Purpoſes, is yet in Truth alive, and capable of forfeiting all the * 8. P. C. 
nleges belonging to the Heir, though not of taking Benefit from any if 20 18 
hem, But notwithſtanding a younger Son cannot bring an Appeal of 88. P. C. 60. 
Death of the Father, while there is an Elder Son of the ſame Father Lone A. 
ng; yet if the eldeſt Son be by one Venter, and the Middle and Younger 10 a. 15 
e an Appeal of his Death, becauſe he only is his Heir, as being of en Foun 
; whole Blood with him: And therefore, it is no good Plea to an But Fitz. 
well for the Death of a Brother, That the Appellant has J. S. an £2: 322. 
kr Brother living, without ſhewing, that J. S. was of the whole Blood xñ9ũꝑ 
the deceaſed. | | 7 Ed. 4. 15. 
e 41. Thirdly, If an Appeal be once commenced by an Heir, N 0 
o ds hanging the Suit, it ſeems to be agreed, * by almoſt all the Bro. Appeal, 
0k That no other Heir can afterwards proceed in ſuch Appeal, or 94; . . 


Im k 

Ir in Reſpect to his immediate Relation to the Perſon killed, at the 1 Ee LA 
Ie of his Death, and like other Perſonal Actions, ſhall die with the 9 ᷓ 558 
0m, But ſome ! have holden, That if the firſt Heir die within the of * 5 
rand Day, without commencing an Appeal, the next Heir may 8, , C59. . 
one. But this is made a Doubt by others, * and the Generality * he 
tie Books ſeem to favour the contrary Opinion, as being more agree- 30, 88, 194, 
to the Reaſon of the Caſe abovementioned, and the general Tenor of 176K 
pon in Relation to Appeals, which in no Caſe that I know of, pl. 1 
luffer the Right of bringing one to be transferred from one to ano- Bro. Appeal, 


10 | ind therefore, as in Caſe * where the deceaſed hath a Wife at the 11 * FEY 
. wh 0 his Death, who dies within the Year and Day, the Heir hath = S. P. C. 

d D. bo to an Appeal; ſo if he have an Heir at his Death, in whom 5 2 : 
ding vt of the Appeal is veſted, and ſuch Heir die within the Year 31. 9. pl. 


20 H. 6. 
9 Supra Sect. 39. 


U u and 


#-d. 11 H. 4. 12. a. H. P. C. 182. Bro. Appeal, 30, 88, 104, 141, 144. 


| : 1 - pl. 5%. a 
«ſon includes in it Murder and more, and being the greater Offence Fitz. Coron. 
= the leſs, and therefore the Pardon of it ſeems to pardon the Mur- H P. C. 187, 
fr allo. | 182. 


Felt. 40. Secondly, | Every ſuch Appellant at be Heir c crngra] to S.P.C. 59. D. 


ve an Appeal againſt him. But a Father cannot © have an Appeal of the ob "© 


| by another, and the Middle Son be killed, the Youngeſt only ſhall 20 H. 5. 43. b. 


mence a new one; for that this is a Perſonal Action, given to the Ei 
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and Day, it ſeems, That no other Heir ſhall have an Appeal. Vet x 
H. P. C. 18: holden, * by Sir Matthew Hale, and ſome others, That if the fuſt By 


13H. 4.6. get Judgment in an Appeal of Death, and die, his Heir may ſue ab 
pl ': — | * this is dale us by Sir William Staundford, To. . er, 
>SP.C 59-1. trary to many of the old Books, and not cafily reconcileable with We 
-355-0-13- Reaſon of the Caſes abovementioned. But whether in this Caſe the Cy, Ch 
9 H. 7. 5. b. may * not award Execution, either ex Oficio, or at the Demand of lh n 
f 


75 . King, may deſerve to be conſidered, for the Reaſons given Se. 38. Allo 
ol 16 7s. a Perſon who is killed have no Wife at the Time of his Death, and no 16 
11 H. 4. 11 b. but Daughters, and all thoſe Daughters die within the Year and Day, 
12. A. may reaſonably be argued, 'That the Heir Male may have an A 


pe cauſe the Right of bringing one never veſted in any other before. 0 
* 2 Leon. 83. finding this Caſe in none of the Books, I ſhall leave it to be more f 
= eon conſidered by others. KN 
Sec. 42. Fourthly, Every ſuch Appellant muſt not only be Her g 
neral to the deceaſed, but alſo Heir Male; and this depends upon May | 
Charta, Ch. 35. by which it is enacted, That no one ſhall be talen ar 
priſoned on the Appeal of a Woman for the Death of any one but her oy Jy 
band. And the Judges are ſo far bound to take Notice of this Stn 
That if a Woman bring an Appeal of the Death of her Father, or « x 
„ Pics. Office other but her Huſband, they ought © ex Oficio, to abate the Writ, th 
de Court, 7. the Defendant take no Exeption to it. But it is ſaid, That by th n 
10 Ed. 4. 7 mon Law an Heir Female might have brought an Appeal of the De 
F. Ing. 68. her Anceſtor, as well as an Heir Male. And .it * ſeems to be the let 
1 Inſt. 25. Opinion at this Day, That the Heir Male of the deceaſed, who de 
N 5 '©:132, his Blood through a Female, may have an Appeal, as the Und hi 
2 Ill. 68. Heir on the Part of the Mother, or the Grandſon by a Daughter, 6 
Fitz. Coron. and yet the Mother in the firſt Caſe, and the Daughter in the {al 
on rary Could have had no Appeal; for inaſmuch as by the Common Tay, 
adjudged by Mother and Daughter had not only a Right to bring ſuch Appell | 
— — alſo to have ſuch Right derived through them to others, it ſeems hu 
phony | = conſtrue the Statute by depriving them of the former. to take from 
ber, but one. the other alſo ; eſpecially conſidering, That an Heir Male, who ders 
. Blood through Females, ſeems no Way leſs worthy to bring an Apt 
4.1. pl. 1. than if he had derived it through Males ; and all Statutes whatſoever, v1 
r Inſt. 25- are made in Abridgment of any Right of the Subject, ought to be ii 
B,. C. conſtrued. | 


Bro. Appeal, Se&. 43. Fifthly, In every ſuch Appeal, by one, as Heir to te n 5 
5 24 E. 2.23. Ceaſed, it muſt ſpecially * appear by the Writ, or at leaſt by the (Mr. 
21 E. 3. 23. : — 2 WM 
pl. 16. in what Manner he is fo. hed 0. 
45 Ed. 3. 25. : | er can 
I. 36. | an 
5 A. pl. 25. And now I am come to an Appeal of Larceny, for the better Mute ft 
5 C. 81 ſtanding whereof T ſhall conſider, tot 
tter A. * 
x Bulſt. 71, £5 ; | | it bei 
I 1. By whom it may be brought. fe 18 n 


2. Againſt whom. 

3. In what County. | 

4. Within what Time. F 
5. Where there ſhall be a Reſtitution of the Goods ftoln. 


Its do 


. C. 61. 
0 z 


As to the firſt Point, viz. by whom an Appeal of Larceny may be hid 
the following Particulars ſeem- moſt remarkable; 


Sh 


1 
167 


* 


Chap. 13. 0 f of 
Seft. 44. Firſt, | There is no New | SE 
* e e * 9 n; "#4 K ”_ N n 
q certain Place, or Churchward _ Goods are deliv — ry k 2 a Carri- 
Church, OF in general anv P v5 shaving Poſſeſſidn of ch carried to. Fita. Coro 
aith the Goods of tak bs rſon whatſoever, © who is ſ e Goods of a ach 
jon, and not the bare Char in Judgment of Law to 195 far intruſted S. P. C. 27: 
ceny againſt any One who 1 N f them, may hw an 3 the Poſſeſ- 11 H. pa 5 \ 
cial Kind of Property in Fora ſteal them, for that Fx 85 of Lar- my if | 
hey may either bring a general int all Strangers: N a ave a ſpe- 28, dd. 27.b. 
ſpecial © ONE for the Goods of Appeal as for their ow it ſeems that 37 H. 6.30, 31. 
hat a perſon who hath been J. S. in their Cuſtody Al ye. or a 10 Ea 5 
due ſo far the Poſſeſſion as w N of his Goods . N it is ſaid, 2 Ric. 3. 22. 
ning an Appeal of Larceny a ell as the Property of th continues to 2483: 
be Robber, as ſhall be 35 _ any one who ſhall * that he may « 4g 12. 
ms clear, That no one 5 ully ſhewn in the next con them from 5H: 7. 18. 
ire Charge of Goods Frm: maintain "a ge" ction. But it pl. 11 
n my OWN Houſe have the 8 a Poſſeſſion, as a Bu 20 who has the pl. 2 ** 14 
f harge of my Goods. 101 * Cook, who — Lib. z. 
ode, for that in ſuch a des B. 1. Ch. 


eſſion, as well as the abſolute Pi ope rty in 
108 33 Q. LL 


nent of Law always , 

| EL continues in 

n cannot s have an me. Alſo it is - certai 
* 7. 


ods taken by the L 
js OWN, But it 1s d, 1 The h the Lord by ſeizi 
x of Rape againſt his Land * oh Villein may es Lug makes them Pratt Lib. 
enant who 1s not a Villein Iſo 1t ſeems clear at its * of Death 55 wary La 
ord, Ex may have an Appeal of bar V5 That any 100. % 
bo” IO" | n f 7 vii 25 
E * Secondly, There is no Neceſſi f * his Bro. guard 
< an Appeal 1s brought, were 1 ECEUITY that the Wro d'Egliſe, 6. 
pcllant; for if a e ere immediately done to the ng for which Bre. Coron. 
„ the Maſter | may brin 3 of the Maſter's Good Ferion of the Bro. Appeal 
Le be who n omit Appeal as well as the Ns in Bis Olin: 57 ren, 
je be robbed of Goods his 1 3 ſhall prevent ® the 2 and in 2 BE 27 
: de, the Survivor u may bri another 1s jointly ted 0 Alſo if 33. Sec. 6. 
. who afterwards is W. . ge. hems Appeal. Alſo if | with him, en. 
obbed of the fame Goods b oe I be robbed by * ein 
Y B. It 18 ſaid, „That 17. Coron. 


Bro. Coron. 


my have an A 
nm, but alan hs 3 rde againſt B. becauſe A. claimi 
Wo neither any Propert s merely as a Felon, 1 zung no Pro- 16. 
er in me. Bae if a Poſieſſion in them, but þ Judgment of ies 
ler, under e e By us had been er fr t ſame wholly 37; Peas 
1 os 1k 
paſſer had been Lit. Sect. 


Ibbed of the 
m, It ſeems that I could have no A 
ppeal for them. Nei- 159% C, 


Kauſe ſuch L. 
arcen 11 
y, at the Time when it was commi 
nitted, was no In- Fer 4. 
i. 


0 [0 the Executo | 
5 „but to the * 
| re perſo . y ; and the 
fe is no Doubt 1 Ry Action, and wholly Lee the Appeal u 1a 84 
it dies with him, as al in the Teſtator, 1 
m, as e e e ator, l RFC. $4. 
4 me : f : 61 a 
* Fitz. 8 


Orts do. | 
392. 


F c.61. Pitz K 
f Coron. 39, 3. Ed W 
39, 79. 13Ed. 4. 3. pl. 7. Keil 160. b Bro. Appeal | 
| . „Appeal, 100. 
a, 100. 4 H. 7. 5 b. Se 
£ * © => 


l. Ch 
33. Sect. 9 P 
5 5 H. 
P. 2 184. 8. P. C 60. F. 5 


Sed. 46. 


S. P. C. 60. F. 
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DIED 


cutor ? brin 
bring an Appeal for a Larceny fi 
ay from the Teſtator, *s.P 4 2 
F. C. 62. 
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5- it is a local Action, and muſt be brought in the County where the F. 
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H. P. C. 184. 
17180 © 


Contra 


Keilw. 1 60. b. 
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* 2 Inſt. 319. 


21. Ed. 4. 
T6==pt=: 
Fitz. Eſtray, 2 


5 Co. 109. 


rt Hr PG. 


541. 


tice in this Place, That this, or any other Appeal lies againſt an Infant 


and afterwards carry my Goods into the County of B. I have ny . 


an Ap 


them from me: 
- without which there can be no Robbery. 


* appealed for the Robbery in the County of B. only, for he was gil 


ter, Chap. 9. which requires, That an Appeal be brought within the le 


takes away the Neceſſity of it in Appeals of Death brought with 


Avowry, 15 1. 
©. $. 1.30: 


Of Appeal. Wok I 
Sec. 46. As to the ſecond Point, vis. Againſt whom an Appeal of 
Larceny may be brought ; having incidentally ſhewn what is mo con. | 
fiderable relating to this Point under the former, I ſhall only tak. No. 


* as well as againſt a Perſon of full Age, and againit a Feme Cover 
> in the ſame Manner as if ſhe were ſole, without taking Notice of 4, 
Huſband. 1 5 HER if r 
See. 47. As to the third Point, viz. In what County ſuch Appel 
is to be brought; There is no Doubt, but that, like all other Appeal 


lony complained of was done. Yet if one rob me in the County of | 


lection * either to bring an Appeal of Robbery in the County of 4 0 
peal of Larceny in the County of B. becauſe the Poſſeſſon g 


well as Property of the Goods continued in me, in Judgment of Ian 
after the Robbery ; and therefore, in what Place ſoever the Robber key 
them from me, he feloniouſly injures me in the Poſſeſſion as well a8 pr 
perty of them, and conſequently may properly enough be faid to fe 
Yet he ſhall be appealed for the Robbery in the 6 
County only, for there only he was guilty of a Taking from the Pr 
Alſo * if one take me fox 


the County of A. into the County of B. and there rob me, he (hl 
only of a Treſpaſs in the County of A. .But * if one bring. my Ga 
into the County of B. by Reaſon of a Menace in the County of 4. 
may be queſtioned which is the proper County for the Bringing of f 
Appeal. = 

Se#. 48. As to the fourth Point, vig. Within what Time an 4 
zal of Larceny is to be brought; It ſeems to be agreed ® at thy 
That it may be ſued at any Time, as well after as within the Yer 
Day, if the Plaintiff have made freſh Suit; for that the Statute of Glu 


and Day, hath been conſtrued * to intend no other Ap but that ( 
Death; and the Common Law ſeems to have limited no certain Time i 
the Bringing of an Appeal, but to have ſuffered it to be brought at 4 
Time by one who had made freſh Suit; the Nature whereof ſhall be a0 
fully conſidered in the fiftieth Section. But it ſeems, That one wivi 
been guilty of a groſs Neglect in purſuiug the Offender, may be bart 
ſuch an Appeal, as well within the Year and Day as after; for tht 
Common Law ſeems * in all Appeals to have required, that the Appel 
ſhould have made freſh Suit; and the ſaid Statute of Gloceſter, vi 


Year and Day, extends not to other Appeals. 

Se#. 49. As to the fifth Point, v/z. In what Caſes there fhall l 
Reſtitution of the Goods ſtoln, I ſhall premiſe, That until ſuch 000 
are ſeiſed to the Uſe of the King, or of ſome other Perſon claiming th 
under the Crown, as being Waifs, or the Goods of a Felon, &c. the 118 
ful Owner, without any freſh Suit or Appeal, may ſeize them wheres 
he finds them; but they ſhall not be reſtored to them after ſuch Ser 
others, without bringing his Appeal, &c- And for the better Undertal 
ing in what Caſes a Reſtitution of the Goods ſo ſeized ſhall be av 
on ſuch an Appeal, I ſhall examine the following Particulars. 


1. Wie 


2 


Chap. 23. Of Appeal 169 
1. Whether it neceſſarily require a freſh Suit, Es 
2. What ſhall be eſteemed a freſh Suit. | 1156 
z. By whom, and in what Manner, ſuch freſh Suit ſhall be inquired 
and adjudged. 1 IT 7 + 
4. How far the Appeal muſt be proſecuted. 2 
Whether the Appellant's Title to ſuch Reſtitution ſhall be preferred 
to any ſubſequent Title claimed in the Goods. 
6. Whether there ſhall be ſuch a Reſtitution on any other Proſecu- 
tion beſides that of Appeal. 955 ett 
7. Whether there ſhall be a Reſtitution to any Goods not mentioned 


in the Appeal. 


. co. As to the firſt Particular, viz. Whether ſuch Reſtitution ne- 

{ily require a freſh Suit; It fo fully appears to do ſo by almoſt all the 
Loks * relating to this Matter, that it ſeems needleſs to cite Authorities to Wh ag "og 
rove it. „ 86 HIS ted to the 
SA. 51. As to the ſecond Particular, v/z. What ſhall be eſteemed a three next 


- Suit ; It ſeems to have been anciently holden, > That to make a freſh —_—.. s 


uit, the Party ought to have raiſed a Hue and Cry with all convenient 319, 379, 


, and alſo to have taken the Offender : But at this Day it ſeems to be 392 f y 
tld, © That if the Party have been guilty of no groſs Negle&, but have — . 


dl all reaſonable Care and Diligence in inquiring after, purſuing and ap- S. P. C. 62, 


chending the Felon, he ought to be allowed to have made ſufficient _ C4 58 
Suit, whether any Hue and Cry were levied or not, and whether ſuch a. N 
fender were taken by Means of ſuch Purſuit, or without any Aſſiſtance Ag oy, 
un it. 5 | |  _ 
Hef. 52. As to the third Particular, viz. By whom, and in what Man- Ap = ** 
r, ſuch freſh Suit ſhall be inquired and adjudged; It ſeems, * That it = 8 
uſual and proper to make ſuch Inquiry by the ſame Jury that tries the | be. D; 
nepal Matter; and it is certain, That upon the Finding of the freſh Quzre Het- 
it by ſuch Jury, the Court may award a Reſtitution: And in ſuch Caſes 47 51 . 
terein the Appellee is condemned without any Trial, as where he is ar ch ok 


mitted by his own Confeſſion, or outlawed, or ſtands mute, &c. it EOS 
ns, That the Court may make ſuch Inquiry, by any Inqueſt of Of- 48 Hl. 7 1. 
r turned for ſuch Purpoſe, and on their finding the freſh Suit award pl. 2. 


Reſtitution : But in either Caſe ſuch Inqueſt is but an Inqueſt * of Office, tgp 7 31 


l perhaps is not abſolutely neceſſary, but required chiefly for the Satiſ- 2 Rich. 3. 13. 
on of the Conſcience of the Judges, in a Matter which, if they think Pl. 11 
they may, by the Purport of ſome Authorities, 5 examine themſelves, ol. n 


bey generally may, (according to ſome h Opinions) any Matters whatſo- Conta 

7 inquirable by an Inqueſt of Office, eſpecially i if the Parties intereſted ped, a, 165. 
de Thing in Queſtion be willing that they ſhould do ſo: And agree- 8. P. C. 166. 
f hereto it is holden, in the beſt Authors, & That the Judging of freſh Letter B. 


t lies in the Diſcretion of the Court; and there is a Caſe ! wherein a 8 3 


> any Inquiry of the freſh Suit; but in the Book wherein this Caſe is 8 this 
rte, it is made a Qy@re, whether: ſuch Inquiry ought not to be made and Rat. 


the Return of ſuch Writ. Ent. 5 2, 53. 


ef. 53. As to the fourth Particular, viz. How far the Appeal Aa hem 
be proſecuted in Order to intitle the Appellant to a Reſtitution, 392. 


b pl 7. Fitz. Coron. 42. Bro. Freſh Suit, 4. Vide S. P. C. 166. Letter A. 2 Leon. 108. 
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it of Reſtitution of the Goods ſtoln was actually awarded, without ma- to the other 


| — | | bd 14H 4.0. b. 
$ * 8 H. 6. 5. a. Vel. 152. t Brownl. 214. 1 Sid. 442. pl. 15. Contra Latch 213. 3 . 
Cro. Jac. 415. pl. 3. 2 Saund. 106, 107. H. P. C. 1856. S. P. C. 62. Letter B. 121 E. 


15 / Appeal. * = Bodkji 


Contra 


pl. 2. to ſuch Reſtitution, ſhall be preferred to any ſubſequent Title grind 


S.P.C.186. could not be had upon any other Proſecution whatſoever : But to rent 
3 Inſt. 227. 


it ſeems, That anciently the Appellant could in no Caſe be intitleq 90 
4 Reſtitution, unleſs * the Appellce were attainted at his Suit; and ther 
4 * fore if ſeveral Appeals were commenced againſt the fame Perfon 1 
Fitz. Coron. Ryeral Plaintiffs, and the Appellee were attainted at the Suit of One 


25 162,318, them, no b other could have a Reſtitution, becauſe the Appelle h. 
3 5x. once attainted, could not be afterwards attainted again: But it f 


S.P.C. 165. to be ſettled at this Day, That there is no ſuch Neceſſity that te 1 
ys N 5 05 pellee be attainted at the Suit of the Appellant ; and therefore in the ( 


95 abovementioned, after ſuch Attainder at the Suit of one Appellant, it 0 


5 Vide infi be inquired by an Inqueſt of Office, Whether the Appellee were ov 
ter concern. of the Facts complained of in the other Appeals, and made freſh Suit, g 


ing Judg- and upon ſuch Matter found by ſuch Inqueſt, a Reſtitution ſhall be ay 
rad ed, &c. Alſo © if an Appellee die in Priſon, it ſeems, That the lik | 
4E. 4.11.6. quiry ſhall be made by Inqueſt of Office, and thereupon a Reftituiy 


38 C. 166. warded, Sc. And f it an Appellee be outlawed, or have the Beneft d 
I W uy Clergy before Conviction, or ſtand mute, or challenge peremptorily 


Fitz. Coron. twenty Jurors, or break from Prifon, perhaps a Reſtitution ſhall be zung 
81, 194,379, upon ſuch an Inqueſt's Finding the freſh Suit, without any farther Inquy 


380. N 
* Fitz. Coron. whether the Appellee were guilty or not; becauſe by refuſing to tie 
. P Trial, he tacitly ſeems to admit himſelf guilty. Alſo if one bring u 


8. P. C. 166. peal againſt two, whereof one is attainted, and the other acquitty; j 
1 H. H. P. C. 5 js ſeems, he ſhall have a Reſtitution. But!“ if both the Appeles | 
2a been acquitted, it ſeems, That the Appellant ſhould never have his (i 
21 4 16. 7 9 8 I | . 

pl. 7). again, though it were expreſly found that they were his Goods, by 
10H.4.5- ſhall forfeit them to the King for his falſe Appeal. But Quer iff 


ms 39. ought not to be underſtood of ſuch Goods only * as were before fie 


2 R. 3.13. the King's Uſe, as having been waived, Sr. 


o 


1 ; Sect. 54. As to the fifth Particular, vig. Whether the Appellants 


26 AT. 32. the Goods; It ſeems clear, That the Appellant's Title to ſuch Reſin 


3 ſhall not * be barred by any Seifure of ſuch Goods, as being Wai, 
» 71, 194, Eggs | 3 * 1 
217, 379, Eſtrays, or the Goods of Felons, Sc. nor even by a Sale of them, 


37. C 166, fide, made in Market overt, &c. And by the like Reaſon it is cn 


2 Leon. 108. that the Proſecutor of an Indictment, ſince 21 H. 8. 11. ſet forth mot 
88. P. C. 166. large in the next Section, ſhall not be barred of his Reftitution by ary 


nh Fitz. Coron. + "0 | 
367, 368. Seiſure, or Sale, &c, . Ro es 

Co. 110. a. Seck. 5 5. As to the ſixth Particular, viz. Whether there ſhall bet 
3 a, ſtitution of the Goods ſtoln, upon any other Proſecution beſides tit 
5 Appeal; It ſeems to be clearly agreed, * That by the Common 100 


Fare i this Inconvenience, it is enacted, by 21 H. 8. 11. That if any Felmn! 
& S. P. C. 186. Ions, do rob, or take away any Money, Goods or Chattels, from any of the K 
5 * 109: , Subjects, from their Perſons or otherwiſe, within this Realm, and there 
ot BO ' ſaid Felon or Felons be indicted, and after arraigned of the ſaid Felony, 
Keyling 35, found guilty thereof, or otherwiſe attainted by Reaſon of Evidence $19 
ee the Books the Party ſo robbed, or Owner of the ſuid Money, Goods or Chattels, 
cited Sect. 49. any other by their Procurement; that then the Party ſo robbed, or Ou Y; 
Quere Hetley h ,-/tored to his ſaid Money, Goods and Chattels; and that as avell tit 


65. | e 1 : 
= flices of Gaol-Delivery, as other Juſtices, after whom any ſuch Felen in 


151. | | ; * 
Coron. 71, 318, 319. Bro. Appeal, 24. 1 Keyling 34, 47 Quzre Moor 360. Popham $4. 

1 H. H. pC. Try 544. Fe” n 4 H. 7. 5. pl. 1. Fitz. Coron. 62, 460. 8. P. C. 66. Letter . 165, 
Letter A. H. P. C. 212. Eatch 144. 1 H. H. P. C. 542. e 
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1. (ball be found guilty, or otherwiſe attainted, by Reaſon of Evidencr 

fe the Party jo robbed, or Owner, or by any 2 5 190 Procure- 

wh have Power by the ſaid AF to award, from Time to Time, Writs of 

Reſitution for, the ſat d Money, Goods and Chattels, ' in like Manner as 

tough any fuch Felon or Felons were attainted at the Suit of the Party in | 
cal. 1 hy | : 1 | 3 "7 
$8. 56. Sir William Saundford, * in his Conſtruction of this Statute, S. P. C. 167; 

tems to incline to an Opinion, That the Party may have a Reſtitution * fl. H. P. O 

þy Virtue of it without making any freſh Suit; and this ſeems to be a- 545+ 

orecable to Practice, and the Purport of the firſt Part of the Statute, 

which ſeems to require no more in Order to intitle the Party to a Re- 

titution, than that the Indictee be found guilty, or otherwiſe attainted 

y his Evidence, Cc. Vet if it ſhall plainly appear to the Court, That 

he Party hath been guilty of groſs Neglect in proſecuting the Offender, 

may reaſonably be argued, That he is not intitled to a Reſtitution ; 

ot the latter Part of the Statute, by ordaining, That Writs of Reftitu- 

on ſhall be awarded as though the Felon had been attainted in an Ap- 

«al, ſeems to imply, That it is a ſufficient Favour, within the Intentions 

the Makers of the Statute, to the Proſecutor of an Indictment; to give 

im a like Remedy for a Reſtitution of his Goods, as the Common Law 

me to the Plaintiff in an Appeal; but it is certain, That the Plaintiff ö Supra Se&. 

n an Appeal, who appears to have been guilty of ſuch a Neglect, can- 59 51, 52+ 

ot demand a Reſtitution by the Common Law. And the Conſtrution - 

would contend for will appear the more reaſonable; if it be conſidered, 

Wt it hardly can be imagined to be the Intention of the Makers of the Sta- 

ute, to give the Party a greater Benefit from a Conviction grounded on 

bon Evidence, as a Conviction on an Indictment may be, than from 


TH Conviction on the Evidence of others, as a Conviction in Appeal muſt 
However, if it ſhall appear to the Court, upon the Evidence at the 


ral or otherwiſe, That the Party has been reaſonably diligent in proſe- 

ting the Offence, I readily grant, That the Juſtices may, if they think 

b in their Diſcretion award a Reſtitution, without making any Inquiry 

ncrning the freſh Suit; but this ſeems to be no more than they may alſo 

dn Appeal, if they think fit, as I have already more fully endeavoured 
6 ED a . 

ga. 57. As to the ſeventh Particular, viz. Whether there ſhall be 
Reſtitution to any Goods not mentioned in the Appeal; There is no Fitz. Coron. 
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bt, but that if a Man be robbed of ſeveral Goods by the fame Per- 1 8 1 
either at the fame or different Times, and ſuch Goods be ſeiſed as 3 Ink. 227. 
o is, Sc. and afterwards the Party, in his Appeal for the Robhery, 5 Co. 110. 5 
on ſome of thoſe Goods only, and omit the reſt, and the Appel- 14 
the K be convicted, &c. the Appellant ſhall be reſtored to ſuch of the 538. 


ods only as were mentioned in the Appeal; and the reſt ſhall be 

iicated, not only in Reſpect of that Favour which the Law pre- 

cs that the Appellant beareth to the Felon; in making the Charge a 

uſt him eaſter than it ought to have been, which might poſſibly have 

n him an Opportunity to have eſcaped; but alſo becauſe, as it ſeem- 

> the Reſtitution ought tegularly to be grounded on the Record 

the Appeal; and by that no other Goods can appear to have been 

han what are mentioned in it: But whether an Appellant; who Me ſupra, 

| before his Appeal brought; lawfully regained the Poſſeſſion of his 19 54 

A ſtoln, ſhall forfeit to the King ſuch of them as he leaves out 

8 Appeal ; doth neither clearly appear from the principal!“ Caſe 4 Fitz. Coren. 
concern- 1. 


_ 148.Letter A. tute of Weſtminſter 1. 13. by which the Offence of Rape was reduc! 


concerning this Matter, nor from any of the Books abeve cited, which 
+ Vide.Fitz. ſeem chiefly to rely on the Authority of it. But there is a ſpeci] mm 
Coron. 323. wherein the Appellant ſhall recover Things which were neither flo 


172 : Of Appeal. 


Bro. Reſtitu- . . 2 2 n 

10 from him, nor mentioned in his Appeal; as where the Appelle 

Paley, 34. * the Things ſtoln, or exchanges © them for ſome other This, 4. 

3 Nas 319. the Appeal brought, and the Money taken on the Sale, or Thing ge 

* Co. El.561. in Exchange, are ſeiſed to the King's Uſe, Sc. in which Caſe they (vj 
be delivered to the Appellant, on the Conviction of the Appellee, thou 
they were never in his Poſſeſſion before; for he appears to be in no Ma. 
ner of Fault, and there is no Reaſon that he ſhould be prejugyy 
by the Act of the Felon. And I take it for granted, That in all the 
Caſes the Law is the ſame at this Day in Relation to a Reſtitution, b 
Force of the above cited Statute of 21 H. 8. to the Proſecutor of an jj, 


dictment. 


And now I am come to an Appeal of Rape, for the better Underſtand 
e of the Nature whereof, I ſhall conſider, | 


1. By whom, and in what Manner it may be brought, 
2. In what County. 


a 3- Within what Time. 


Fleta Lib. Se. 58. As to the firſt Point, viz. By whom, and in what Vane 


Chap. 25. an Appeal of Rape may be brought; It ſeems, © That by the Conan 
2 Inſt. 1 80. Law, it might be brought by any Woman who had been raviſhel, i 
See Book 1. gainſt the Raviſher, whether ſuch Perſon raviſhed were the Nief 
Ch. 41. Set. the Raviſher, or a Free Woman, and whether ſhe were a Virgin, Wil 
Contra or Widow ; neither do I find that ſhe could be barred of her Appelt 
2 lag. 433 the Common Law, for conſenting after the Rape, to the Raviſher, s 
- 3 * may s be at this Day, by Force of the Statutes of Weſtminſter 2. 34 «4 
Sea. 190. Ric. 2. 6. But it ſeems that a Woman lawfully married, can neither 
mag Gron the Common Law, nor by Force of any Statute, bring ſuch an Ape 
17. without her Husband, as one married de facto only, and not 4 ju 
S8. P. C. 98. b. perhaps mav. | 
1 * Sees. rf But howſoever the Common Law might ſtand in Relation f 
S. P. C. 61. Appeals of Rape, it ſeems, That they were wholly taken away by the d 
2 a Treſpaſs only, and conſequently puniſhable only by an Action „ or I q 
H. H. P. C. ment of Treſpaſs: But afterwards, Appeals of Rape were given gui” 
13 ; the Statute of Weſtminſter 2. 34. by which it is enacted, That if a 
60, 61. from thenceforth do raviſh a Woman married, Maid or other, win 
af, H. 4. 21. did not conſent, neither before nor after, be ſhall have Fudgment of Lit 
3 4. 14. Member. And likewiſe where a Man raviſheth a Woman married, I 
8. F. C. 98. b. Damſel or other, with Force, altho ſhe conſent after, be all have j 
Lu“ ment as before is ſaid, if he be attainted at the King's Suit, and tler | 
Seck. 190. King ſhall have the Suit. A 
—.— . Sect. 22 5 ous to be 0 1 i That ra So _ 7 4 
mn mn to the Woman who does not conſent to the ) 
Fi Utla- it Co nd to endeavour to prove it; but it is obſervable, f 
gary, 49- the Statute does not reſtore the old Common Law in Relation * 5 
169 Appeals, as it would have done, if it had only repealed the abo! 


ps de ys * tioned of Weſtminſter 1. 13. but makes a new Law in Relation te _ 
- IO, 5 5 


52. 3 


un whence it follows, That all Appeals of Rape at this Day; muſt * con- 25d. 56.8 
de contra formam Statuti. | e 14, 8. 4 = —_ 
Held. 61. pk It is farther enacted, by 6 Rich. 2. 6. in the following Words, Dyer 202 
g/ the Offenders and Raviſhers of Ladies, and the Daughters of Noble- P: * 
P "nd other Moien in every Part of the Realm, in theſe Days offending Sec 2 
u woleintly; and much more than they were wont : It is ordained and 

| liſhed, That whereſoever, and whenſoever ſuch Ladies, Daughters and other 

en aforeſaid be raviſhed, and after ſuch Rape do conſent to ſuch Raviſhers, 

+ as well the Raviſhers as they that be raviſhed, and every of them, be from 

meforth diſabled, and by the fame Deed be unable to have or challenge all 

writance; Dower or joint Feoffment after the Death of their H. n and 

belly. And that incontinently in this Caſe, the next of the Blood of 

6 Raviſhers; or of them that be ruviſhed, to whom ſuch Inheritance; 

mer or joint Feoffment ought to revert, remain or fail after the Death of 

\ Reviſher, or of her that is ſo raviſbed, ſhall have Title; That is to ſay, 

y the Rape to enter upon the Raviſher, or her that is raviſhed, and their 

firs and Land-Ti enants, in the ſame Inheritance; Dower or joint Feoff- 

and the ſame to hold in State of Inheritance : And that the Husbund, 

lucb Women, if they have Husbands, or if they have no Husbands in Life, 

then the Fathers, or other next of their Blood, have from thenceforth the 

i to purſue; and may ſue againſt the ſame Offenders and Raviſhers in this 

a, and to have them thereof conviet of Life, and of Member, although 

ame Women after ſuch Rape, do conſent to the ſaid Raviſhers. And the 

ſendant in this Caſe ſhall not be received to wage Battel, but the Truth of 

Matter ſhall be tried by Inquiſition of the Country. Saving akways 

ur Lord the King, and to other Lords of the Realm, all their Eſcheats of 
(aid Raviſhers, if peradventure they be thereof conviet. | 


U 
* 


I the Conſtruction of this Statute the following Points have been. 
holden. ee, ron aged 
| 9 | | 34 H. 4. 13; 
| . | | ; | TT I4. 

bf, 62, Firſt, That“ in an Appeal btought upon it by a Husband for Fix: C 
Raye of his Wife, it is a good Plea, That the Appellant and Woman 464 __ 
« were never lawfully married, which ſhall be tried by the Biſhop's ment, 89. © 
ate, who, if the Marriage were unlawful by Reaſon of a Precon- 11 H. 4. 14- 
, Tc, ought to certify againſt the Appellant. ff EE 6 +10 
. 63, Secondly, That there is no © Neceſſity to alledge, That the 8. P. C. 81. 
man did conſent to the Raviſher, in a Count which rehearſes the Sta- Buer © | 
and concludes that the Rape was againſt the Form of it; which im- 86, 1 
that the Woman conſented, GW. 1 |. 68. 


. 64, Thirdly, That“ if a Woman who hath neither Husband nor Vae . 
r, be raviſhed by her next of Kin, and conſent to him, the next of Sect. 30, 40. 
lo the Raviſher ſhall have the Appeal. 113 N75 
J. bs, Fourthly, That © whoſoever happens at the Time to be next 8. P. © 6x.b. 
to the Perſon ſo raviſhed, and conſenting, &c. ſhall have the Ap- Fitz. Aſſie, 
and alſo enter f into the Lands of the Perſon raviſhed, and retain 5 Ea . 
aſt any other who ſhall afterwards happen by Matter ex poſt ſaclo 5 es 
ne Heir; and therefore where a Woman having Iſſue only a Daugh- 10 1 E's | 
Wnſents to a Raviſher, and the Daughter enters, and then a Son is 162 bo» 43 
io uch Woman, the Daughter ſhall retain the Lands, becauſe ſhe took 98. 137. b. 
by Virtue of a Title given by the Statute which firſt veſted in her as Ad 2 
ler and never was in any Anceſtor. | | | PI.Com.;6 2 

| 0 H. e. 


vy ee 


Cro. Car.c64. On Statutes which give a Remedy in Caſes which were no Way nun 


* supra Set. Notice of 


Leber, E, F. and there raviſh her, the Appeal ! ſhall be brought only in the 0 
I P. C. 186. wherein the Rape was committed; for the Taking in the other V 


4 | 


Boch 
* Long quin- Seri. 66. Fifthly, That * the next in Remainder or Reperſon 
3 * 58. whom the Lands of the Woman who conſents to a Raviſher would 
ro. Entry if ſhe were dead; ſhall. enter and retain her Lands by Virtue.of f 
Congeable, tute, provided he be of Kin to her; albeit another Perſon he wal 
a. 4.5, yet it ſeems; That the Perſons ſo intitled to the Lands cannot have ,, | 
WIR peal of Rape; where there is another nearer of Kin; for tho' the (1, 
27, * relating to the Entry into the Lands feems to intitle ſuch of then 
Kin, to whom the Inheritance would fall after the Death of the by 
whether they be abſolutely neareſt or not; yet the Clauſe relating 1 | 
Appeal ſeems to extend to none but the Husband, or. Father, or y 
Long quin= Sed. 67, Sixthly, That it is not“ ſufficient in ſetting forth the Til 
2 8 the Perſon claiming the Lands by Virtue of the Statute, to ſay in wp 
43. Tphat he is next of Blood to whom the Inheritance would fall, &:, wa 
ſhewing ſpecially in what Manner he is ſo; ec. 
* Long quin. Seck. 68, Seventhly, That it is not © conclufive Evidence to pp 
by oh 59 Woman's Conſent to the Raviſher, to ſhew, That ſhe lived with hink 
Bro. Entry Years as his Wife, and had a Child by him, if all the Time ſhe ww 
"5, bis Power, and never at her Liberty. 08 
5 Ed. 4. 5. Sect. 69. Eighthly, That“ if the Party raviſhed and eonfertiq ty 
FETs Raviſher, be under the Age of twelve Years, ſhe ſhall not loſe he La 
. em. py the Intent of the Statute, for that the Conſent of a Woman wk: 
See 1 Dany. Age is looked upon as given by one uncapable of Diſcretion, and dat 
_ oo 1s not regarded by the Law. 5 
5 OR. Sect. 70. Ninthly, That in Appeals og on this Statute 
Letter B. Count ought to rehearſe it: But I do not find any Reſolution cl 
l 2 Gbr. maintain this Opinion. It is true indeed, That in the Year-Book d 
Letter C. H. 4. 13, 14. the Statute is recited in an Appeal grounded on it: N 
1 1 H. 6. 1. js not there ſaid to be neceſſary to be ſo recite; neither do I ful 
Bro. Rape, 4. Reaſon given why an Appeal may not as well be grounded on th 
F$.P.C.81. tute without reciting it, as on the Statute of Weſtminſter 2. 34. & 
. 1. agreed that it may be: If it be ſaid, 5 That the Common Law ge 
pl.i, fame Appeal as is given by the Statute of Meſiminſter 2. and 
2 4 there is no Need to recite it; but that there never was ſuch an A 
wy 11 jo. the Common Law as is given by the Statute of Rich. 2. and therein 
Appeal grounded on it ought to recited it; it may be anſwered, Tut 
Supra Set. ſaid Statute of Weſtminſter h does not revive the old Common Lay n 
$9, 60 lation to ſuch Appeals, but makes a new Law in Relation to tha 
that Appeals brought upon it, do. altogether as much depend upon! 
thoſe brought on the Statute of Rich. 2. do on that. Neither dos 


of ep 17. appear to be any ſuch Rule, That in Indictments, or Actions gill 


} [ 
LON 


. 


6 Mod. 140. for by Law, there is a Neceſſity to recite ſuch Statutes ; and indeed i 
it ſeems but Surplus to recite what the Court is bound ex Ofc! b 


2. iz. , Sef. 71. As to the ſecond Point, viz. In what County an A F 
Pl. 4- of Rape may be brought; There is no Doubt, but that this, like d 


* ie . har. Appeals, is a local Action, and conſequently ought to be bil 


Bro. Appeal, in the County wherein the F. elony was done. And therefore if 
83. Ne. | | 2 into an( 
. take a Woman by Force in one County, and carry her 
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more than a Treſpaſs, and needs not be taken Notice of at all in the Ap- rae 
gal of the Rape; and if it be, is only looked upon as Surpls. 

al. 72. As to the third Point, viz. In what Time an Appeal of 

ne may be brought; It ſeems, That at this Day it may be brought in 5 
* ceaſonable * Time; the Judgment whereof lies in the Diſcretion a8. P. C. 63. 
. the Court, for that at the Common Law there was no certain Time 73 1 2 166. 
ited for the Bringing of it; and the Statute of Weſtminſter 1. 13. by 1H.H.P.C. 
lich the Offence of Rape was turned into a Treſpaſs, and forty Days 63 2, 63 3. 
mited for the Suit of the Perſon raviſhed, is repealed ; and the Statute geg. bs. 
H Chuceſter 9. which requires that Appeals be brought within the Year Littleton, 69. 
4 Day, extends only to Appeals of Death; and the Statute of Meſt- — K 
infer 2. 34. which makes Rape a Felony again, limits no Time for the 33, 43. 
kinging of it, but leaves it to the Conſtruction of Law, which ſhall be 
neeable to the ancient Rules of Law in ſuch Points, wherein the Statute 


$f. 73. And now I am come to an Appeal of Arſon; © but the <1Infl.288. a; 
arning relating to it ſeeming to be altogether obſolete at this Day, I ſhall F 

Ker the Reader to the Old Books for it. 2 Fleta lib. i. 
nung thus endeavoured to ſhew in what Courts Appeals may be brought, thap. 27. 


and the ſeveral Kinds of them, and examined the Particulars which 


ſhall now proceed to examine ſome other Matters concerning them, where- * 55 oo 
in [ ſhall conſider them all together. As, | Salk 3% 693 
| "ii 

Bro. Attor- 


. In what Caſes the Appellant and Appellee are to appear in proper ney, 64, 78. 


Perſon, and where by Attorney or Guardian. . 1 
. How the Appellant ought to declare. E 80 
. How he may be nonſuiteeec. 1 | 
For what Faults the Writ may be abated :! e 
| z. What may be pleaded in Bar of an Appeal. 12 "+ 


6, Where the Appellant and his Abettors ſhall render Damages to the F.N.B.27.F. 


$7.74, As to the firſt Point, vis. In what Caſes the Appellant 1 Sed 
d Appellee are to appear in proper Perſon, and where by Attorney, zo. 
Guardian : It ſeems, That by the Common Law neither * Plaintiff 5 H. 7. 27. 
Ir Defendant in any. Appeal whatſoever, whether of Felony or May- Fir Utlaga- 
„ could make an Attorney, but muſt appear either by Guardian 5 ry, 34+ 
n proper Perſon, on every. Day of Continuance, except in ſome © *7 
cal Cafes; as where the Defendant being convicted in an Appeal of ney, 39, 90. 
ny prayed the Benefit of his Clergy, and the Plaintiff replied, that 4 5 3. 42. 
in with the Suit by Attorney, becauſe he had nothing more to do but Vide Fitz. 
dera Certificate of the Bigamy from the Biſhop; which, as it was k ſaid 11841 . 
Stranger might procure as well as the Plaintiff, Sed guere ; for it is 8. P. C. 135. 
„ That none can demand Execution but the Plaintiff, and that the Fitz. Coron. 
inf cannot do it but in proper Perſon; from whence it ſeems rea- 131 fd 7 
able to argue, That he ought in all other Caſes, as well to carry on 23 
Wit in proper Perſon. But it ſeems * clear, That after a Defen- "® Ed. 4. 3. 
t i» acquitted, he may appear by Attorney for the Recovery of his Piz Attor- 
mages againſt the Abettors, Sc. And it is enacted n by 3 H. 7. 1. ney, 24. 

| | | That aF,N.B. 26. 


emed moſt properly to come under the Conſideration of each Kind, I * 2 Ini 313. 


Appellee for a falſe Appeal, Conten Fitz. 
7 Where the Appellant is to be ſined :- ee od 
* 4 92 8 


40 Aſſ. 17. 


de been twice married, in which Caſe he might * be admitted to 5. P. C. z 4. 
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Feab 12. hecauſe that contains no Charge of Treaſon. So alſo if the Plantiff 


Letter C. | 


:11H.4.13.b. the Election of the Plaintiff, either to ſuppoſe = in his Declaration, Th 


 _ See che Chap- ill ſupply the Want of thoſe Words of Art, which the Law hath app 


Acceſſary. 


176 „ Of Appeal. Boo. l 
That the Appellant in any Appeals of Murder or Death of a Man, why, þ 
tel by the Courſe of Common Law lies not, may make Atforney and * we 
the ſame, in the ſaid Appeals after they be commenced, to the Bnd of th, g 

* Salk. 59,62. and Execution of the ſame. But * if a Defendant or Plaintiff Aar a 

eget, 9. plead by Attorney where they ought not, and the Court receive the 

in. 670, ; a a Pa 
and adjourn the Cauſe ; it ſeems, That the Appeal is diſcontinued, Decal 
ſuch Appearance was meerly void in Law. [50] I 


As to the ſecond Point, viz. In what Manner the Appellant Oupht to 
_ Clare; I ſhall refer the Reader for Precedents of Counts in Ap ; 
*S.P.C.78. Staundford's * Pleas F the Crown, and the Books of Entries, ung jy 
Radar & in this Place conſider only the following Particulars, _ = 
Coke's En- ns 
tries, Titles 1. In what Manner ſuch Count muſt purſue the Writ. 


N ” 2. How it ought to ſet forth the Subſtance and Matter of Fac 
Tremaine iz 3. How the Circumſtances of Time and Place. 


to 33. 4. Whether one and the ſame Count ought to be againſt thoſe wh dl 
not appear as well as againſt thoſe who do appear, and againſt the 4; 


ceſſaries as well as the Principals. 


dect. 75. As to the firſt Point, viz. In what Manner the Cum! 

| Appeal muſt purſue the Writ ; I ſhall take it for granted, That thi, li 
ogy of all other Counts in other Actions, muſt in Subſtance * agree wik f 
57 Writ, which ſhall be abated, if the Count vary from it in any nuti 
Point. And therefore in a Common Appeal of Death, if the Appel 

declare, That the Appellee traiterouſly killed the Perſon deceaſed, | 
Bro. Ap- was going to ſuccour the King in his Wars, the Writ ſhall be abitel 


> 25 2 35 in an Appeal of Mayhem, declares, That the Appellee beat as wel 
5 _ 3- 23- maimed him, the Writ ſhall be abated * becauſe that mentions not u 
S. P. C. 78. Battery. | . 
"FI Coro. As to the ſecond Point, viz. In what Manner the Count in Appeal og 
Supra Sect. 20. to ſet forth the Subſtance and Manner of the Fact, I ſhall obſene f 
following Particulars. » 


Sect. 76. I. That where ſeveral are preſent at the Fact, and 
only actually does it, and the others abet and encourage him, it; 


4H. 7.18. every one of them did the Fact, becauſe in ſuch a Caſe the AQ oc 
xa - is, in the Judgment of the Law, the Act of all; or to ſhew the ſpec 
Letter B. 80. Manner of the Caſe as in Truth it was, and ſet forth the Fact to l 
3 D. been done only by the Perſon who did it, and the others to have been! 
I p. C. 187. Abettors, Tc. | | 5 | | 

Bro. Rape, 2,3. Sect. 77, II. That no Periphrafis, i or Circumlocution whatſo 
why of priated for the Deſcription of the. Offence ; from whence it follows, 


Principal & an Appeal of Death cannot * amount to a Charge of Murder wi 


h 4 Co. 41. the Word Murdravit, let it be never ſo exact and particular n ſet 


Fitz. Ons forth the Malice and all other Circumſtances of the Killing; leit 
97, 216. | | | * 
40 Aſſ. 25. 44 Ed. z. 38. pl. 31. Raſtal's Entries 43. b. 45. pl. 1. 46. pl. 2. 47. pl - 3- Coke's Entries 5; 
* 5 Co. 121. b. Dyer 261. pl. 26. Far. 16. Cro. Jac. 20. Salk. 377. 9 Ed. 4. 26. b. | 


+. | 
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Appeal of Rape be ſufficient without the Word Rapuit; nor * an is p. C. g 
. 1 of er without the Word Cepit; nor an Appeal of Mayhem Leter b 5 
nt the Word Mayhemiavit ; nor any * of the Appeals above mentioned Teuer -4 96. 
about the Word Felonice. . ; ; nk oth 9 Beg. ab; 
gd, 78. III. That in every Appeal of Larceny * it muſt expreſly ap- 20 H. 7. 7. a. 
u whoſe the Goods were that were ſtoln, and in every Appeal of Death, | ppt 124% 
who the Perſon was that was killed; becauſe otherwiſe it cannot appear dictment, z, 8. 
« the Plaintiff is intitled to the Appeal; yet an Indictment de morte 8 S. P. C. 96: 
\iuſdam ignoti, OT for feloniouſly ſtealing ® the Goods cujuſdam ignoti, is H. P. C. 207; 


1d; for it is ſufficient, That the Perſon injured was under the Protection * Supra, Set. 


the LAW, qo W | 48. P. C. 94; 
l. 79. IV. That in an Appeal of Rape the Fact ſeems to be ſuffi- 96. Letter C. 
ently * declared, by ſhewing, That the Defendant felonicè rapuit the H. P. C. 206; 
mn, without adding the Words carnaliter cognovit, or any others 20H. 9.5.6: 
mount, or firſt ſhewing the particular Manner of the Terror or Vio- 1 Bull. 93. 
ice, and then concluding, That the Defendant ic felonice rapuit. Al- ce qe. 
\ it ſeems, * That . like general Manner of ſetting forth the Fact, is — To 
Wicient in an Appeal of Larceny ; but it ſeems to be uſual, in Appeals Qzzre 1 H. 
Larceny, to ſet forth the Price of the Things ſtoln ; but whether this 3 
neceſſary for any other Purpoſe than to ſhew, That the Crime amounts Endiqment, 
Grand Larceny, and to aſcertain the Goods, in Order thereby the — 1 
ter to intitle the Appellant to a Reſtitution, I leave to be conſidered. « 3 
t! in an Appeal of Mayhem it ſeems neceſſary; Firſt, To ſet forth tries, 53. b. 
icularly in what Manner the Hurt was done, and the Conſequences 5 Pi En. 
lowing it, and then to conclude, That the Defendant jic felonice may- difment, 10. 
nicvit the Appellor. Alſo it ſeems clear, * That in an Appeal of Death "pc N 758 . 

is neceſſary, not only from the Statute of Gloceſter *, Ch. 9. which re- 181. b. 
res, That an Appeal of Death ſhall declare the Deed ; but alſo from 22 AM. 94. 
Common Law, firſt, To ſet forth in the Count all the ſpecial Circum- 5 
nces of the Fact, and e then to conclude, That the Appellee /ic felonice Fitz. Coro. 
rdravit the Party ; and this being the Appeal moſt in Uſe at this Day, it 1 
not be 1mproper to ſet down theſe following Rules concerning this Lexer G. 
ter. 181. b. 


SW, $0, I. That every ſuch Count ought to ſet forth in what Part * D br 
we Body the Wound was given; in which Reſpect, the ſame Certainty » Fitz. En- 
ms to be required in Appeals as in indictments; and therefore, if the ditement, 9, 
unt fay only, that the Wound was given circa pectus; it ſeems to be vi- = C. 207. 
Jus, as it hath been reſolved, * That an Indictment in the like Manner r H. H. P. C. 
certain is, becauſe it doth not aſcertain the Part wounded, which, for 5 H. H. p. e. 
a + | | H. A. F. Ss 
ut appears, might have been the Neck, Arm or Belly; and for the 1817. 
c Reaſon ſuch Count ſeems alſo to be vicious, if it ſay, That the S-P.C. 55. 
ound was in the Hand, or Leg, or Arm, without * ſhewing whether | Rory hag 
the right or left; neither * is ſuch an Uncertainty holpen by ſaying Py. 99. pl. 61. 
r Wounds with ſufficient Certainty, if there be a general Concluſion 3 65 A 
t the Party died of the Wounds above mentioned; becauſe the Death \s Aff. pl. 1 _ 
8 38 much imputed to the Wound that is inſufficiently laid, as to Contra 9 H. 
Others, it appears not but that it might be chiefly owing to that which 755 . 
nlufticiently laid, and therefore the Whole is inſufficient, But it hath pl.67. 
i relolved, That it is ſufficient in an Indictment of Death, and there- 11 H. 4-13: 


R . Fi. Coron. 
eit ſcems alſo to be ſufficient in an Appeal, to ſhew, That the Wound 86. 
2 1 : ei. 
a 2 H. P. C. 18. k See Raſt. Ent. 53. b. 54, cs. | See Raſtal's Entries 45, 46. and Coke's Entries 
PA 32, 53. n See Raſtal's Entries 46. b. 47, &c. Coke's Entries 53. b. 54. Kc. Salkeld 377. 
| * 2 Inſt. 318, 319. 2 Lev. 140, 141. 5 Co. 120, 121, 122. 0 4 Co. 47. a. P 2 Inſt. 318. 


65 40 h 5 Co. 121. b. 2H. H. P. C. 186. 5 Co. 121, b. 4 Co. 40. b. | 
| Z 2 Was 


i Carth. 332. 
14-600 | 5.Co: 121. b. 
| Cro. Jac. gg. 
8 
Con. Cro. El. 
137. pl. 10. 
b 4 Co. r. 


\Þ 3 Mod. 202. 
4 H 5 Co. F224 
| 184. 
. 1 Bulft, 124 
l 1! | Cro. Jac. 63 5. 
46 See H. P. &. 
bl tf 207. and Yel. 

| WI: © | 


[ i | | £ Palm. 282. 
| | 
| 


f — 
r err A 9 * 
- 


0 4 Co. 44. b. 


as abundant and Surplus. 


5. of the Wound, that it may appear to the Court that it was mortil; by: 


79: fy, That the Defendant, with Malice, &c. ſtruck the Perſon killed i tid 
a Part of his Body, and gave him in fuch Part 1ortale vinis proven; 


318. Alſo in ſome Caſes it is impoſſible to fle the Leh and Breadth yy 
b. Wound where a Limb is cut off, and'* therefore it is plain, That inf 


but all that ſeems there contended for is, That where the Dea 1 
_ occaſioned by any external Violence, coming under the Notion of Ni 


idem N. immediate poſt receptionem venent pradift per fres horas inal 


would be expected from them in others nearly reſernbling it, and 


from what the Jury have found, to convict a Man of a Fact which d 


e Apel _.. 
was given in the left Part of the Belly, or in the left Part of the gy, 
in ths left Hand, of in the left Arm, or in the Face, or in the Beit 
in the Belly, or even in the Forepart of the Body, in which Caſe the We 
Body ſhall be underſtood of the Trunk of. the Body, between the bg 
and Thighs. And it hath been refolved, > That where there is fuch 4 6; 
ficient Certainty, the Addition of a farther uncertain or uninitellipitye yl 
ſcription, will do no Hurt; as where a Wound is laid in fab for 
ventris circa umbilicum, &c. in which Caſe the laſt Words ſhall be reid 


Selb. 8 1. II. Such Count ought alſo © to ſhew the Length and Breadh 


is faid, That anciently this was not required: And if a Van be (by , 
run through the Body, with « Bullet, or Sword, Cc. it ſeerns © fuflick t 


& per corpus, &c. for this ſufficiently ſhews, Thar he Wound was nr 


Caſes it cannot be required. | 1 

Sect. 82. III. It is not ſafe, 2 in any ſuch Count to omit the po 
ßercuſſit, where the Fact will bear it; and by the Authority of ſe 
Books this cannot be ſupplied, in fach' Caſes, by the Words ddt # 
tale vulnus, &c. nor by any other: Yet in Croke's * Reports this Of 
on ſeems to be queſtioned, neither do I find any Reafon given wht 
Word perculſit ſhould be of ſuch abſolute Neceſſity, for it is not ſvmit 
as pretended in Long's * Caſe, which ſeems to be the chief Found 
of this Opinion, That this is a Word of Art appropriated: to thi U 


it muſt expreſly appear, That a Stroke was given. Nor dots the [4 
admit of a leſs exact Certainty, as to the Setting forth the Fat, wit 
the Death was occaſioned by any other Means, as by Poiſon, &c. in 
hath been reſolved, ' That an Indictment (which in this Reſpect ki 
not to differ from an Appeal) ſetting forth, That J. S. perſuadi t 
Perſon deceaſed to take a certain poiſonous Potion under a Notibidf 
Medicine, and that the deceaſed, Neſciens pred potum cum venen ſit 
toxicatum, ſed fidem adbibens dictæ perſuaſioni dicli J. S. recepit & hilt 
inſufficient, becauſe it doth not expreſſy ſay, That the Party receive! 
drank the Poiſon. And it was alſo refolved, That the Want of ſuch 0 
fainty is not ſupplied by theſe Words immediately following, Per 


ſequentes languebat & obiit, &c. and yet there cannot well be a fa 
Implication that the Poiſon was taken and drank by him; for it being | 
ſtrict ® Rule of Law in theſe Caſes to have the Subſtance of the Fat 
preſſed with preciſe Certainty, the Judges will ſuffer no argumeitil 
Certainty whatſoever to induce them to diſpenſe with it. For it 
ſhould once be prevailed with to do it in one Caſe, the like Indug 


in others reſembling thoſe, and no one could ſay where this might © 
which could not but endanger the Subverting of one of the moſt f 
mental Principles of the Law, by giving Room to Judges by Ag 


have not found. 


3 del. 


__. Of Appeal. 3 17 
vg. 83. IV. Such Count ought * alſo expreſly to ſhew that the Party . 2 Toft. 318. 
4 of the Hurt ſpecially ſet forth; and it hath been reſolved, * That an;, op yg 
3&ment, and from the ſame Reaſon it ſeems that an Appeal, ſetting forth 9 2 
+ the Defendant choaked the deceaſed, qua ſuffocatione obiit, inſtead of 

12 ſuffocatione, Sc. is erroneous ; yet where the Death was cauſed by 

ers Polſons, or Wounds, &c. the Count may fay in general that the 

urry died of the ſeveral Poiſons or Wounds above mentioned, without © * 3 Inſt. 50. 
ring, That he died of any one of them in particular ; for perhaps the Truth Carers "Ih 
the Caſe might be, That none of them alone, but all together cauſed 49. b. 222 
Death. Or * the Count in ſuch Cafe perhaps may ſay, That the Party a A 3 
nd, if he had not died of the firſt, and alſo that he would have died 5. P. C. 80. 
he third, if he had not died of the two firſt. _— ©. by 
v7, 84. V. If the Killing were with a Weapon, the Count muſt © Katers! En- 
with what Weapon in particular, and yet if upon the Evidence it wies 46. pt. 2. 
ll appear that the Killing was not by ſuch Weapon, but by ſome other, 45 1 6. = 
Variance is immaterial, and the Appellee ought to be convicted, as pl. 11. 


ling were not by a Weapon, but by ſome other Means, as by poiſoning, See the Stat. 
wang, ſuffocating, burning, or the like, the Count 5 muſt ſet forth: of Glouceſt. 
Circumſtances of the Fact as ſpecially as the Nature of it will admit. 9 1 
tin ſuch Caſes, where no Weapon was ufed, it cannot but be abſurd to H. P. Subs: 
wire the Mention of one in the Appeal, and therefore the Statute of 9 Or. 87: 
fer, Ch. 9. which directs generally, That in all Appeals of Death 379. 
Weapon muſt be ſet forth, is to be intended only of ſuch Killing in 2 Inft. 318; 
ih a Weapon was uſed: For the Law is fo far from requiring it in other?“ 

ks, that it will not ſuffer an Appeal of Killing by a Weapon to be 

ntained by Evidence of Killing by any other Means in which: no Weapon: 

uſed; neither will it ſuffer an Appeal of Killing by any of thoſe Means 

out the Help of a Weapon, to be maintained by Evidence of Killing 

3 as ſhall alſo be ſhewn more at large in the Chapter above 

red to. LO | | | 

ah. 95. It hath been adjudged, * That the Words vi & arms are not i$mith and 
ela in ſuch Appeal, becauſe they are ſo fully implied. | } = 
86, As to the third Point, viz. In what Manner the Count in 9 
pal muſt ſet forth the Circumſtances of Time and Place, it is enacted 

the Statute of Gloceſter, Ch. g. That if an Appeal declare the Deed, 

Lar, the Day, the Hour, the Time of the King, and the Town where 

Deed was done, and with what M. eapon, the Appeal ſhall ſtand in Effect, 

And tho' this more particularly relates * to Appeals of Death, yet it * 2 Init. 317. 
alſo to be generally a good Rule as to the Circumſtances of Time and 
ein other Appeals; and therefore I ſhall conſider them all together, and 


requires them to be expreſly ſet forth, can be aided by the Conviction _ 
le Defendant ; and then for the better Underftanding in what Caſes the 
equires them to be expreſly ſet forth, I ſhall endeavour to fhew what 
aty the Count in every Appeal ought to ſhew. 
The Hour. 
The Day. 5 | 
A Year and Time of the King. 
be Place where the Dced: was done. 


Se. 87, 


1 of the firſt Poiſon or Wound, and that he would have died of the = Aff. pl.25. 


Ii be (hewn more at large under the Chapter of Evidence. And if the s a 


s 2 Inſt. 3r8, 


premiſe, | That no Omiſſion of any of theſe Circumſtances, where the 1 R. A. 78r; 
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2 Inſt. 318. the Party died of it, as appears from all the Precedents * of this) 
12 Inſt. 318. both in Coke and Raftal; and alſo from the manifeſt Reaſon of the Til 
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180 07 Ap p cal. ; | Book, IK 
See. 87. As to the firſt of theſe Particulars, viz. With what Cetin 
ty the Count in Appeal ought to ſet forth the Hour, it is obſervable tht 
* Raft. Ent. all * the Precedents of ſuch Counts (excepting only, one *) in Apel 
53. Pl. 1. 2,3. of Larceny in Raſtal's Entries, which ſeems to be the only Book af * 
4 3-4 as thority in which any ſuch Counts are to be found; and alſo all th, by. 
55. pl. 6. cedents in Coke and Raſtal of ſuch Counts in Appeals of Mayhem, tt 
; _ m_ Notice of the Hour, as well as thoſe in Appeals of Death; * and then 
> 52. Pl. 3. fore certainly it is not ſafe wholly to omit it; yet it hath been holde 
Raſt, Ent. 45- That ſuch an Omiſſion is not fatal, even in an Appeal of Death, bean 
mg % the Common Law did not require the Mention of the Hour and the 9 
Ent. 53. , OTE ; . 
pl. 4. 56. pl. tute above mentioned is in the Affimative. Yet if the Hour as wal, 
5. 57-Pl-6. Day be ſet forth in the Allegation of the Offence of the Principal, ; 
alt. Ent. 43. ſaid to be fatal to mention the Day only in the Allegation of the Offag 
b. 46. pl. 31. of the Acceſſary. But it ſeems that there is no Neceſſity in any d 
47. pl. 3, + preciſely to alledge, That the Fact was done at ſuch an Hour, but M 
6. co. pl. 10. it is ſufficient to ſay, That it was done about ſuch Hour, as appears fig 
* every one of the Precedents in Coke and Raftal, in which the Hon 
| Bulk. 82, mentioned, and alſo from other 5 good Authorities; yet we find the a 
H. P. C. 187. trary Opinion holden by three Judges againſt two in Bulſtrode's Report 
1 Ent. 50. But it ſeems i certain that a Miſtake of the Hour will not be matemil q 
5 1. pl. 2. ü 
5 2. pl. 3. 53. ON Evidence. e | | 
pl. 4. 56. pl. 5. Seck. 88. As to the ſecond of the above mentioned Particular, 9 
5 2 * 59, With what Certainty the Count in Appeal ought to ſet forth they 
Raft. Ent. 43. There can be no Doubt but that every ſuch Count muſt ſet fort 
% 45: Pl 6 Day on which the Fact was done, as appears from all the Precedents di 
* 17 in the foregoing Section; and alſo from the Common Form of all o 
3, 4. 48. b. Declarations in all Actions whatſoever, as well of Indictment, f 
pl 8 5 : ry which it is needleſs to cite Authorities. And if the Fact happened nt 
11. Kc. Night, it ſeems * moſt proper to alledge it in nocte ejuſdem diei. Bit it 
ee 5 ſaid not to ! be ſufficient to alledge the Fact done about ſuch a Dy, 
Skin. v4 between ſuch a Day and ſuch a Day, but that the very Day mult be 
553-  Ciſely ſet forth. And it ſeems to be inſufficient to alledge * it on the fe 
3 17 Day of ſuch a Saint, without an Addition, if there be another Sink 
333. the ſame Name, as on St. John's Day, without ſhewing which vt 
Tremaine 15, meant, viz. the Baptiſt or Evangelift. Alſo * it ſeems to be ei 
a 55, to ſet forth the Fact on an impoſſible Day, as on the thirty- firſt of i 
$0,81,82,83. or thirtieth of February, for this is of no more Effect than to menti 
= 3 Mod. Day at all. Alſo it ſeems clear that an Appeal of Death muſt nd 


I. P.C.264. ſet forth the Day when the Hurt was given, but alſo the Day . 
* 2 Inſt. 318. 


= Bro. Indict.D that it may appear that the Party died within the Year and Day 
11 3 the Stroke, in which Caſe à only the Law intends that the Death 
» Moor 555. Occaſioned by it. And it is * ſaid not to be ſufficient to alledge, That 
pl 723. , Defendant aſſaulted the Party at a certain Day, and felonioufly | 
in ede ae him, without expreſly adding, That he ſtruck him adtunc & _ 
dent Section. yet both Sentences being joined with the Copulative, it is the 1 ö 
Ed. he ral Import of the whole, That the Stroke and Aſſault were bo uy 
ment, 41. fame Time, &c. and ſuch Certainty ſeems to be ſufficient in Pe 
1B.1.Ch.31. tions * in civil Actions, and even in Indictments * of Treſpaſs. 
* in Indictments and Appeals of Death a more expreſs Certainty * 
in the Margin. be required, becauſe the Stroke which cauſed the Death, being 4 
_ 8. pl. 28. ; | ; 15. Cr. j 
ee B. 1. Ch. 64. Sect. 42, Keilw. 100. Quære. * Cro. Jac. 362, 443. t Cro, Ca. 271, 525 

See B. 1. Ch. 64. Sect. 42. 1 Rol. Rep. 295. | | 


3 


Chap. 23. | Of Appeal, 3 
c a different Nature, and much higher than the Aſſault, may be well 
nouph intended to have happened at a different Time; and therefore the 
neciſe Time of each muſt be certainly expreſſed. And even this may be 
F--tcd by a Repugnancy in the Concluſion; for if the Afault and 
coke be alledged in the Premiſſes on the tenth of December, and the 
eit ſubſequent on the twentieth of December following, and then it be 
ded in the Concluſion, that the Defendant in ſuch Manner feloniouſly 
urderd the Party on the tenth of December aforeſaid, the whole is naught 


urdered, till he was dead: And tho' to ſome Purpoſes by a Fiction of Law 
Offence of the Defendant after the Death of the Party, is puniſh'd as 


eech (which muſt be obſerved in legal Proceedings) it is not a Felony 
ut only a Treſpaſs till the Death; yet if in ſuch Concluſion it had been 


< Manner feloniouſly murdered the Party. And it is certain © that a Mi- 
ke of the Day will not be material upon Evidence. g 

. 89. It hath been holden that an Allegation of the Day, prima facie 
mewhat uncertain, may be holpen by the apparent Senſe of the whole; 
chere * it is alledged, That the Principal ſuch a Day made the Aſſault 
{gave the Stroke, and that the Party died on ſuch a ſubſequent Day, 
. and that A. B. was adtunc & ibidem abettans the ſaid Principal to do 
e Felony and Murder aforeſaid ; in which Caſe it is ſaid that the Words 
une & ibidem, from the manifeſt Import of the whole, ſhall be refer- 
to the Time of the Stroke; becauſe by that only the Felony, which 


e been preſent at the Time of the Felony and Murder aforeſaid, ſcilicet on 
Dey of the Stroke, #unc & ibidem abetting the Felony and Murder a- 
clad, Fe. it ſeems *© that the Appeal is inſufficient as to the ſaid A. B. 
the Repugnancy ; becauſe he 1s expreſly alledged to have been preſent, 
| to have abetted the Principal, at the Time of the Felony and 
der, which muſt be taken for the Time of the Death, by which the 
ce, which was before but a Treſpaſs, became Felony and Murder, but 
being preſent at the Time of the Death, it is impoſſible he could abet 
robe given ſo long before; and therefore it is repugnant and incon- 
nt in ſuch a Manner to alledge it. Nor is ſuch a Repugnancy any 
bolpen by the ſubſequent Allegation of the very Day of the Stroke, 
ung after the Word Scilicet, for it is apparent that the Time of the Fe- 
could not be on the Day of the Stroke, and therefore it rather adds 
Lun helps the Fault to alledge that it was. But * the beſt Way of al- 
dug ſuch Abetment had been to have ſet forth, That the ſaid A. B. was 


1 : , auxilians, Ec ad ſeloniam & murdrum predifium in forma prædicta 
end”, | | | | 


) 7. 90. As to the third Particular, viz. With what Certainty the 
- it in Appeal ought to ſet forth the Year and Time of the King, there 
oft 0 


no Doubt but that every ſuch Count muſt expreſly ſet forth in 
it Year the Fact was done, as appears from the known Form of all 
* Counts, and alſo of Indictments. And in an Appeal of Death it is 


Wren, but alſo that in which the Death happened, that it may ap- 
that the Death happened within the Year and Day after the Stroke 


Aa a 


17 


181 


r the Repugnancy 3 * becauſe the Party could not be faid to have been 4 Co. 42. 


e 207. 
2 Inſt. 318. 


Felony from the Time of the Stroke; yet in Truth and Propriety of Noy 45. 


Hetley 35. 
Dy. 50. pl. 


9, 10. 


deed that the Defendant in ſuch Manner feloniouſly murdered the Party Qzzre Cro. 
\ the twentieth of December aforeſaid, it had been ſufficient. But it is 1. 739. F. 
id to be the better Way to conclude generally, That the Defendant in » , Co. 42. 


47. 


2 Inſt. 318. 
© H. P. C. 


264. 


2 Inſt. 318. 


4 Vide Dyer 


164. 60. b. 
Cro. El. 176, 
Quære Cro. 


EI. 739. pl. 


12. 


B. is charged to have abetted, was done. Yet if A. B. had been ſaid to 


4 Co. 42. 


4 Co. 42: 


319. 


nly neceſſary s to ſet forth not only the Year in which the Stroke 3 2 Inſt. 3 18, 


Bro. Indict- 
It ſe | hz ; : - ment, 41. 
ems clear from all the Precedents, that it as ſufficient to ſhew in what Book 1. Ch. 


Fear 31. 8. 9, 10. 


g - 1 
: 444 4b 
o 


= Of Appeal. Book 13 
88 Year of the King's Reign the Fact was done, and the Death he 4 
See 1 Sid, Without ſhewing the Year of the Lord. Alſo it hath been adjudgeq, hh 
149. it is ſufficient to alledge the Fact in ſuch a Year of ſuch a King, with 
faying it was in ſuch a Year of his Reign, becauſe it is clearly implied | 

Sect. g1. As to the fourth Particular, vi2. With what Certainty the Coun 
EP in Appeal onght to ſet forth the Place where the Deed was done, there dn 

etl. 35. 8 

Cro. El. 137. be no Doubt but that every Count in an Appeal of Death muſt ſhew b the 
pl. 10. 738. Place where the Death happened, as well as that where the Hurt was vive 
* 0 TONE |. and this with the ſame © preciſe Certainty and Freedom from Repugnaney 
© Dy. 68. pl. as is required in Relation to the Time of the Death and Hurt, for which 
% I ſhall refer the Reader to the 89th and goth Sections of this Chay 


99 9, Wherein what is ſaid in Relation to the Time of the Hurt and Deb! he 
10. equally applicable to the Place. Alſo it ſeems that a Miſtake of the pv; 


* _ 1 is not * material upon Evidence upon not Guilty pleaded, any more thy 
H. B. C. Miſtake of the Time, provided the Fact be proved at ſome other Place iz 


abs _ the ſame County, Fs : 
F Pitz. Coro. Sect. 92. But it ſeems to be not only neceſſary in an Appeal of Death t m 
80. alledge fome Place both of the Death and Hurt, and in every Count i 
2 3 319: every other Appeal to alledge ſome Place, where the Fact was committed, by 
* Mod. 1 alſo that ſuch Allegation be in proper Place; for the better Underſtanding 
Salk. 59, 60. whereof I ſhall premiſe, that if the Truth will bear it, it 1s ſafeſt w . 


"IT. G 58. it in a Town, as the Statute of Glouceſter abovementioned directs; hut 1 
Cro. Jac. 222. it were done out of a Town, it ſeems that you may lay it in am ate 
þ6 Co. 14 Place from whence a Viſne may come; in Relation to which Matte 

Coe. Lot. 2” Law being in great Meaſure ſuperſeded in civil Actions by the Statute Ju 
Salk. 60. the Amendment of the Law, and chiefly in Uſe in criminal Cauſes, it my 


— 125. not be improper 1n this Place more fully to confider it, and for that P 


Cro. El. 866. poſe I ſhall lay it down as a good general Rule, That a Viſne may can 
1 Sid. 326. from any Place, which is of ſo ſmall a Compaſs, that all who live n 


5 m—_ 5. near it may reaſonably be preſumed to have ſome Knowledge of the Pa 


613. Pl. 1. ſons living in it, and therefore are eſteemed the moſt proper Judges af 
2 4 4 Facts done within its Limits, as being moſt likely to be proved þ 
Co. Ii 125. Witneſſes, and charged upon Perſons with whoſe Integrity and Reput 
Cro. Jac.495 tion they are beſt acquainted. And upon this Ground it hath been a 


2 . judged, that a Viſne may come not only from a Town, but from 8 a Wat 
621. pl. 21. a h Pariſh, Hamlet, i Burgh, Manor, * Caſtle, ' or even from a Forel 
* Lit. 125. or other Place known ® out of a Town. Alſo it ſeems * clear that vie 
=®Cro. Et. ſoever a Place is generally alledged in Pleading, the Law will intend 


200. pl. 26. to be a Vill unleſs it be mentioned with ſome Addition which ſhews 


11 contrary; or ? be alledged within a City or Vill, in which Caſe it wo 


621. pl. 26. be abſurd to take it for a Vill of it ſelf ; yet à if in Truth there be 
Bro. Appeal, ſich Town, nor Hamlet, nor Place known out of a Town; or fab 
Wie Co. Lit. alledged in a Foreſt, were done in ſome Vill in the Foreſt not mention 
125 b. in the Record, the Defendant may plead it in Abatement. Allo 


dope. 12). Fact done in a Vill within a Pariſh, which contains divers Vill, 


2 6 l. 5. z. the Count in an Appeal alledged generally in the Pariſh, * or a Fatt . 
25 FS in a City, which contains divers Pariſhes, be in the Count in an Ap ö 
* . ledged generally in the City, it ſeems * that the Defendant may f tF 
2 Inft. 319. ſuch Matter in Abatement ; for otherwiſe he could take no Advanta 


Sid. 326. 1 0 
3 4 the Inſufficiency of the Allegation, becauſe the Place named, as 


ings, 61 . Co. | | | | xl 11 
Lit. 125. b. 2 Rol. A. 54. pl. 30, 31, 32. 1 Sid. 88. con. 1 Sid. 326, Carth. 333. Skin. 554. 5 Cro. E1.73 60 | 

326. 4 Bro. Pleadings, 61.6 H. 7. 3. pl. 1. 2 Rol. A.621.pl. 26. 7 H. 4 27. a. See 2 Rol. A. 616. gt | Ited 
x Sid. 88. * Cro. El. 200. 7 H. 4.27.a. 2 Rol. A. 621. pl. 26. * See the Caſes cited under Letter 0. 
27. a. Salk, 59, 50. Co. Lit. 125. b. 4 Co. 14. b. 2 Inſt. 319. 
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Chap. 23: Of Appeal. 183 
oa the Record, muſt, till the contrary be ſhewn, be intended to contain no * 2 Rel. A. 
more than one Town, or Pariſh, on which Suppoſition a Viſne may well 15 pl 3 1 
come de vicineto * civitatis, which does not exclude the City, but takes in 3, 38, by 
the City and its Neighbourhood within its Juriſdiction, whether ſuch Ci- pl. 41, 42. 
be within a County, bor be a County of it ſelf; excepting only the N 10 
(ity of © London, from whence it ſeems that no Viſne can come, not only Cro. Jac. 307, 


iy Reaſon of the Largeneſs of its Extent, but alſo becauſe it hath been the _ bod 6 
nſtant Uſage of Pleading to ſhew the Ward and Pariſh in which a Fact 262. © 


aledged * in London, was done. | | Con. S. P. C. 
524, 93. It hath been alledged that no © Viſne can come from the Wild >; wh "iſ 
of Suſſex, not only by Reaſon of the Largeneſs of its Extent but alſo thorities cited 
ecauſe it ſhall be taken for a Wood without Inhabitants ; and therefore 2 
+ would ſeem inconfiſtent to award the Return of a Jury from it. And + Sid. 178 
et it hath been holden * that a Viſne may come from a Park; alſo it pl. 10. 
ems to be the general Opinion, That a Viſne may come from a Foreſt, _ Jac.307, 
i hath been more fully ſhewn in the Precedent Section, from whence it 2 Rol. A. 
may plauſibly be argued, that it may come as well from ſuch a Wild, ſup- Gap: pl. 39. 


ple it to be a Wood. Alſo it ſeems s to be queſtionable whether a pl., Jac.150. 
[ 


| |. 10. Quer 
ne may not come from a Walk in a Foreſt, being alledged as a Place 88 


in which a Fact was done; but it ſeems clear that no Viſne can come from wy 3 


it, if it be alledged only as a Liberty, for that no Viſne can come from C 
Thing incorporeal, but only from a Place. Alſo it hath been holden 2 Rol. A. 617. 
Wihat no Viſne can come from the Site of a Manor, perhaps for this Rea- a Cre EL z 5 


ſn, becauſe it doth not properly ſignifie a Place, but rather the Limits and 1 Sid. 88: 


Situation of a Place. eee 
delt. 94. As to the fourth Point, vz. Whether one and the ſame Hob. 466 


Count in Appeal ought to be againſt thoſe who do not appear, as well * 1 Sid. 327. 


s againſt thoſe who do appear, and againſt the Acceſſaries as well as 2 wry 


the Principals. Tt 1s faid * by Sir Matthew Hale, That in an Appeal againſt 326. 


B. and C. if A. only appear, yet the Plaintiff ought to count againſt ho” gi 2 
en all, by the better Opinion. And the like ſeems alſo to be holden : , Rol. A © 


by Sr William Staunforde * and Brook |; yet the Point adjudged in the 618. pl. 3. 

Principal ® Caſe, which ſeems to be the chief Foundation of theſe Opi- 1 N 
diam, ſeems to be no more than this, That where an Appellant hath had Letter C. 3 
ument and Execution in one Appeal, he ſhall not afterwards have #no- Brook, Ap- 
her againſt Perſons not named in the firſt. And all the Precedents that 1 RY 4 

an find, either in Coke or Raſtal, of Counts in Appeals, wherein ſome pl. 7. 
I the Defendants have not appeared, do indeed mention the Perſons abſent, 3 1. 
well as thoſe preſent, and ſhew in what Manner they were guilty, yet ag — 


e all of them expreſs that the Appellant inflanter appellat thoſe that Coke's En- 


Par only; and that he would in like Manner appeal thoſe that are ab- _— 

fag if they were preſent ; by which it ſeems clearly to be implied, That tries 46. pl.z. 
ben they ſhall appear, there ſhall be another Declaration againſt them, #7 15 8 | 

| 10. 51;pl. 


id that the preſent Declaration is eſteemed only as a Declaration againſt 1 1,13,15,53. 
oe that do appear, Neither do I find any Difference in the Precedents Pl. 2, 3, 54. 
vremeutioned, as to the Form of ſuch Counts in Relation to this Matter, 1 21 
dere the Perſons not appearing are Acceſſaries, from that wherein they pl. 4 | 
e Principals, But whether the Omitting of a Perſon in one Appeal be 3 No 
aps a good Bar to the charging of him in another, ſhall be conſidered Co 1 139. 


the following Part of the Chapter, wherein I ſhall treat of the Nature b. 


f inp in Bar to Appeals. the 3 1290 
et. 95. As to the third Point, viz. How the Appellant may be non- 11 > 6 7, 


ed, it is generally holden in ſome Books, ? that by the Common Law, 8.9; 10. 


ann ; ; 3 Ed. 4. 11.b. 
Contra Fitz, Nonſuit, 15, 34. Quzre Bro. Nouſuit, 6. 26 H. 6. 44. pl. 30. 2 Bulth 19 


if 


* 
” 


184 


* Vide ſupra tinuance before Judgment, and do not appear, either in * Proper Perſon 
J 


Of Are. don 
if a Plaintiff in any Action whatſoever be demanded at any Day of Gon, 


5. or by Attorney or Guardian, as the Law requires, he ſhall be nonſuitel 
Latch 173. Whatſoever * Excuſe he may have for his Abſence. But it is enadted hy 
Yu ſapra 2 H. 4. 7. That if the Verdict paſs againſt the Plaintiff, the ſame Phi 
1 407, tall not be nonſuited. And ſince the Statute it hath been adjudged, thy 
pl. 546 if a Defendant in an Appeal of Murder be found guilty of Manflauphte 
Cro. El. 465, only, the Appellant cannot be nonſuited ; but it doth not appear he. 
ther this Reſolution be grounded on the ſaid Statute, or on the Conmm 
Law ; for it ſeems difficult to maintain that ſuch a Verdict which find 
the Subſtance of the Fact, ſhall be ſaid to paſs againſt the Appellant, 
which Caſe only the Nonſuit is taken away by the Statute. And ther. 
fore perhaps a Nonſuit in this Caſe may not be ſuffered by the Conmy 
Law, which ſeems not to have permitted a Nonſuit after a full Verdd 
except in ſuch Caſes only whereupon ſome Doubt remained with the Com 
as may be reaſonably argued from the Authorities above cited under Leut 
r 200% 1 But it ſeems that an Appellant may be nonſuited after a ſpecial * Verdi 
139. b. or after a Demurrer © and Argument thereupon. _ 85 
2 Jones 1. Se. 96. As to the fourth Point, viz. For what Faults the Writ my 
po 1 ro 6. be abated, [51] I ſhall premiſe that in Order to take Advantage of a l. 
and the Au- fect in the Writ it ſelf, the Appellee f ought to demand Oyer of it, whi 


choritie cited he muſt do in open 5 Court, And for the better Underſtanding for u 
underLetter e 


12 Bulſt. 19. 


3 Bulft. 243. 


& Between 


Widdrington 
and Charlton 


agreed Mich. 


10 Anna. 
Finch of 
Law 226. 


2 Danv. Abr. 


252. 


Supra, Sect. 


42. 
' Vide ſupra 


Sec. 77 
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Supra, Sect. 


77. 
n Supra, Sect. 


18, 77. 

2 Fitz. Brief 
219, 231. 

o Vel. 120. 


76, &c. 


Supra, Sect. 


86, &c. 


Cro. El. 196. 
> Supra, Sect, 


u Fitz, Coro. 
121. 

S. eg:. 
Letter A. 

* 9 H. 7. 16 


52 - dant a Name different from that in the Writ; as where the Writ d 
4 Supra, Sect. 


4 Statuti in ſuch Caſes where by Law it ought. _ 


' Faults ſuch Writ ſhall be abated, I ſhall confider the following Particua 


1. Where it may be abated by the Court ex Officio. 

2. Where upon the Exception, or Plea of the Party, but not with 
ſuch Exception or Plea. 1 

3. What Defects of this Kind may be amended, which without ſud 
Amendment might abate the Writ. 1 


As to the firſt Particular it ſeems, that the Writ may be abated by 
Court ex Officio, h for the following Faults, whether the Party take Now 
of them or not ; as, 

See. g7. I. | Where a Writ or Declaration wants thoſe Wordsot 
which are appropriated by Law for the Deſcription of the Offence ; 8 whe 
an Appeal of Burglary * has the Word Burgaliter inſtead of burgulartte, 
burglariter ; or an Appeal of Rape wants the Word Rapuit, or any 

cal wants the Word Felonice. ® | . | 

Sect. 98. II. Where the Declaration varies from the Writ ; AS * by 
ing the Offence in the Reign of a preſent King, where the Writ ſuppck 
it to have been in the Reign of a former King. Or by giving the et 


him A. B. of C. Alderman, and the Declaration A. B. of C. Eiquire 0 
where the Declaration is otherwiſe ? defective in not purſuing the Mi, 
in not ſetting forth both the Subſtance q and Circumſtances * of the bi 
with that Certainty which the Law requires : Or in * laying the Offence 
2 different County, from that in which the the Writ was brought. | 

Seet. 99. III. Where * the Declaration, doth not conclude cons farm 


ect. 100. IV. Where the Senſe is defective for want of a mir 
Word in the Writ ; as if the Concluſion be 101 hoc breve, Sc. WI ' 
the Word habeas ; Or where there is a falſe Concord in the Writ, ®* 
or anc breve; or the ſingular Number inſtead of the Plural; 0 
ſome * ſeem to hold generally) any other falſe Latin; or even the 
pl. 2. H. P. C. 1989. S. P. C. 82. Letter A. Le 121. | 


3 


pe. * lage or Addiuen of a de = 
ich is not Latin, tho by the Change or Addition of a * 2 H. 4.8. 

I wn made ſo. But it ſeems * ſuch Faults in the Declara- ?” 35: 

2 not fatal if the Writ or Bill on the File be right, as ſhall be ſhewn 

nigh large in the following Part of this Chapter. 

Fog 101, V. Generally where the Writ, or Declaration are any other- F 

riſe 1efeRive in not obſerving the legal Form, as where in a Writ of Ap- 1 2 8 25 

1 ſued by Husband and Wife, the Concluſion is in the Name of the 8 

i only: Or where the Writ omitsꝰ either the Name of Baptiſm or Sur- © Finch of 


e of the Appellant or Appellee, being under the Degree of Nobility, 1 of bb 


I 7 H.6. 3.pl. 
ich alone can give ſo high * a Name of Dignity as to ſupply the want . a. 
ann {5 . „ II. IX. . | « Finch 253. 
As to the ſecond Particular, viz. Where the Writ may be abated upon g Ed. 4. 24. 
e Plea or Exception of the Party, but not without ſuch Plea or Exception, ph * 
all endeavour to ſhew, * 


. Where it may be ſo abated for the want of fifteen Days between the ha 
te and the Return of the Writ. 5 

. Where for a Miſnoſiner or wrong Addition: 3 

Where for a Defect in the Addition of the Appellant or Appellee. 
Where for the Multiplicity of Action. 

Where for making of F. S. a Defendant, when there is no ſuch Perſon. 


b. Whether the Defendant may have more than one of ſuch Pleas or Ex- 
bons. | 


7, 102. As to the firſt Point, viz. Where a Writ of Appeal may 

bated upon the Exception or Plea of the Party for the want of fifteen 

ws between its Teſte and Return. If the Party, before he hath pleaded in 

kf, do ſpecially ſhew to the Court ſuch a Defect in the Writ, the later Au- | 
ities e ſeem to incline that it ought to be abated, becauſe the Writ is the « galkeld 6 z. 
undation of the whole Proceeding, and the Law ſeems to be in nothing EE * 
Ie curious than in ſtrictly keeping up its legal Forms. Yet it hath been 667. 1 6: 
pred, * that ſuch a Defect is ſalved by the Party's Coming in and plead- Cro. Iac. 424. 
in chief without taking Advantage of it: Alſo it hath been adjudged, 3 SE 
ut where the Original is right, all Defects in the Meſne Proceſs are ſal- 4 


1 Sid. 406. 
iy the Party's Appearance, as ſhall be ſhewn more at large in the Chap- Cont. 12 Ed. 


; 11. 
concerning Proceſs. 1 


g. 103. As to the ſecond Point, viz. Where a Writ of Appeal may = * 
wated, upon the Exception or Plea of the Party, for a Miſnoſmer or Sane 
mz Addition, it ſeems to be agreed, 5 that if there be a Miſtake in {1 Finch 363. 
Writ or Declaration as to the Name of Baptiſm h or Surname i of the 364. 
llant * or Appellee; or as to the Town, Pariſh or County, E- "9 K 
Degree or Myſte whereof they are ſaid to be, as where ® one Ip. C; 
8 y Ty, * 2 c | 
is neither by Birth, Office, Creation or Reputation an Eſquire, or 1 
leman, is named with either of thoſe Additions ; Or where a Gentle- = hy 6 , 
y Birth, who follows a Trade or Husbandry, is named with the b. 54. pl. 4. 
ion of the Trade or Husbandry, and not of Gentleman ; or where a ep: | 
cho has more than one Name of Dignity, is not named by the moſt Plexs to . 
e; or where a Gentleman or Gentlewoman ? is named Spinſter; or a Taler. | 
Pan *1s named Gentleman; or if there be no ſuch Town, Pariſh; nor . oh. 

et, nor Place known out of a Town, as that whereof either the Appellant ! Bro. Ap- 
= are ſaid to be; and the Appellee before Imparlance plead 2 44. 


| ; 2 1 5 ; Raſtal's Entr. 
"ater in Abatement, and thereon Iſſue is joined ahd found for him 


3 108. 11 H. 6. 
, Of 6, _ | 5 11. pl. 23 
the 6.55, 10 Ed. 4. 12. pl. 10. 2 Inſt. 667, 668. u 2 Inſt. 668. 6 Co, 67. 14 H. 6. 15. pl. 51. 2 Inf. 


Lib. 7 lt. 669, » 2 Int. 668. 4 5 H. 7. 16. pl. 7. 10 Fd. 4. 16. pl. 19. Raſlal's Entries 106 


. Chap. 4. Sect. 19. * 3 Mod. 267. 5 Finch 434. 21 Ed. 4. 7. 2. 4 
B b | the 


*9 P: 5-7+ the Writ ought to be abated. And it ſeems * alſo to have been hold, * 
.. if the Appellant after Imparlance confeſs that he hath brought his Au 
38, „ by a wrong Name, the Writ ſhall be abated : But it is fad . f. 
. Fault to give an Eſquire the Addition of Gentleman, &'fic e converſj 10 
e Raſtal's En- if one © who is uſually known and called by the Surname of B. be ſo nm 
RES * in the Appeal, and the Appellee plead that his Name is C. and not ö 
o. g. e + and the Appellant reply that the Appellee is, and at the Time of the bu 

chaſe of the Original, was as well known by the Name of B. 25 
Name of C. and this be confeſſed and found for him, it avoids the Blu 
the Miſnoſmer. And if one who hath his uſual Abode at B. and . 
 <., , been ſometime ſeen at C. be named of C. in an Appeal, it hath been gu 
LL 24” ſtioned * whether this be ſuch a Fault as will abate the Writ, heat 
4. 12. pl. 10. ſometimes Appellees may not have any known Dwelling ; but if tut hx 
4H. 6. 4. Pl. pen to be the Caſe, ſurely it is ſafeſt to reply it, and then there ſem: 
wn be little Doubt but it may make good the Naming of the Party of al 
Place wherein he has at any Time been. And if a Place where he dyr 
and is a Houſe-Keeper, and alſo another Place where he keeps his Wi 
and Family be well known, it ſeems that the Writ may name him of cj 
of ſuch Places, or perhaps of both of them, but is abateable unleſs it n 

him of one of them. ip | 

Se. 104. As to the third Point, viz. Where a Writ of Appel n 
be abated by the Exception or Plea of the Party, for a Defect in te 

| dition of the Appellant or Appellee, it ſeems that the Common Lawn 
CEE 605. Caſe © requires any other Deſcription of an Appellant or Appellee, but 
11 H. 4. 40. their Name of Baptiſm and Surname, unleſs they be of the Degree d 


pl. 3. Knight, for of ſome higher Dignity ; in which Caſes, whether the Na 
11 H. 6. 11. 8 8 gnity . 
pl. 2. of Dignity be ancient, or (as ſome ſay s) of a new Creation, as tht 


10Ed. 4.16. Baronet, &c. it ought to be added to the Name of Baptiſm and Surnan 
= 111.  , and if it be of the Degree of Nobility, it ought ® to ſupply the Pla 
pl. 3. 5 " the Surname, And it ſeems that the Law was * ſo curious in this Part 
14 H. 6. 14. lar, that if a Plaintiff in any Action gained a new Name of Dy 
2 Hob. 129. hanging a Writ, he made it abateable ; but this Inconvenience 1s remed 
2 Rol. Aa. by 1 Ed. 6. 7. Set. 3. by which it is enacted, That if any Plaintiff m1 
1 60% Manner of Action ſhall be made a Duke, Archbiſhop, Marqueſs, Ear, 
667. count, Baron, Biſhop, Knight, Fuſtice of either Bench, or Serjeant at 4 
Contra Latch depending the ſame Action, that ſuch Action for ſuch Cauſe ſhall not tt 
$4.0 Sect. Able or abated. But it hath been holden * that the Dignity of a bur 
101. is not within this Statute, becauſe there was no ſuch Dignity at the Tims 
1 6.29. the making of it. | 
Contra 24K. Sef. 105. To prevent the Inconvenience of troubling one Perion 
3- 25- Pl. 14. another, which cannot but often happen if there be no other additional 
2014 > ſcription of the Defendant, it is enacted, by 1 H. 5. Chap. 5. That 
pl. 6. every original Writ of Actions perſonal, Appeals, and Indifiments di 
1 which the Exigent ſhall be awarded, to the Names of the Defendants in 
Rep. 81. Mrits Original, Appeals and Indi#ments, Additions ſhall be made for tit! 
Oro. Ca. 104. fate or Degree, or Myſtery, and of the Towns or Hamlets, or Places 
& = 850. Counties of the which they were or be, or in which they be or were CON 
2 H. H. P. C. And if by Proceſs upon the ſaid Original Writs, Appeals or Indice 
176, 177- which the ſaid Additions be omitted, any Outlawries be pronounced, that! 
void, fruſtrate and bolden for none. And that before the Outlawries 15 
ced, the ſaid Writs and Indiments ſhall be abated by the Exception 
Party, wherein the ſaid Additions be omitted. . 


7 YA. 


Chap: 23. \n Appeal. 187 
v4. 106. For the better Explication of this Statute, ſo far as it relates . 

to the Subject of this Treatiſe, I ſhall firſt premiſe, that * generally ſüch ING . 

Additions in Engliſb are as good as in Latin; and where there are ſeveral » Bro. Addi- 

Defendants of different Names and the ſame Addition, it is * ſafeſt to repeat Bons 3- 

din ar exch of their Names, dere leren to ey e 

one of them ; and where a Father hath the fame Name and the ſame 39 H. 6. 46. 

Addition with a Defendant being his Son, the Writ is © abateable unleſs . 3- 31+ 

t add the Addition of Puiſne to the other Additions; but where the Fa- W 

her is the Defendant, it is ſaid that there is no need of the Addition of 55 

Eigne. And if the Son be in Cuftodia Mareſchalli, and fo declared 3 

ünſt, it is ſaid that the Count is good without the Addition of Putſne, 

unleſs the Father of the ſame Name and Additions be alſo in the Cuſtody 

of the Marſhal. And for the better Underſtanding of the Nature of the 


{yeral Additions required by the Statute abovementioned, I ſhall endeavour 
to ſhew, Pn mw 


1, What is a ſufficient Addition of the Eſtate or Degree. 
2. What of the Myſtery. Sc = 

3. What of the Town, Hamlet, Place, or County, of the Appellee: 
4. How the Defect of an Addition may be falyed. | 


dect. 107. As to the firſt Particular, v/z, What is a ſufficient Ad- 

lition of the Eſtate or Degree of the Appellee, I ſhall obſerve ; Firſt, 

hat it is neceſſary to ſhew the preſent Eſtate or Degree of the Appellee 

at the Time of the Writ, in which Reſpe& this Addition, and alſo the 9 Ed. 4. 2: 
dition of the Myſtery differs from that of the Place, which is ſufficient- Bl. 5%, 
ly ſet forth by naming the Appellee late of ſuch a Place. 35 ol. 3 5 
deck. 108. Secondly, that ſuch Addition muſt be expreſſed in ſuch a 21 fl. 6. 3. 
Manner that it may plainly appear to refer to the Appellee ; for it hath 514% tos 
ken reſolved, that to name the Appellee Son of A. of B. Butcher, is in- et 
luficient, becauſe Butcher refers to A. rather than to the Appellee. Toy 

Kl. 10g. Thirdly, That a Biſhop of an Triſh Dioceſe may be as . See Thelo: 
pl deſcribed by the Addition of his Biſhoprick, as an Engliſh Biſhop Lib. 6. cap. 
a by the Addition of an Engliſh one; (as it ſeems to be admitted in 18. e. 8. 
ic Year-Book of 21 H. 6. 3. pl. 4.) But it ſeems * clear, That no one 3 , 18. 667. 
an be well deſcribed by the Addition of a temporal Dignity in Ireland, or 

u other Nation beſides our own, becauſe no ſuch Dignity can give a Man 

higher Title here than that of Eſquire, ET, | | 

Sec. 110, Fourthly, That the Degree of a Serjeant * at Law is a good * Theloal, 
lidition, from whence it may reaſonably be argued that a Degree in Lib. 6. Ch. 1g. 
ither Univerſity is alſo a good Addition, as it is holden by Sir Eduard ger 2p FN 
the without Queſtion ; yet this is made a Quære by Theloal, k and it is * Theloal, : 
ts ang den in the Year-Book of 35 H. 6. 55. and admitted by Sir Edward Bock 6. 
Wi A in the very Place above-cited, That a Doctor in Divinity may have = hoy 
tue Addition of Clerk, which ſeems not eafily reconcileable with the Opi- 

Places that the Degree of a Doctor is a good Addition; for if it were, 

unde al mould not the Writ be abateable for having the Addition of Clerk 

ents, ! ad of it, contrary to the allowed Rule ! in other Caſes, that the moſt vide ww; M 
cut "thy Addition is to be uſed ? Ses. 162 
65 pro 
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| od Additions for the Eſtate and Degree of a Man; Generoſa * for that of 1 Aer 


on, 44, 50. 


Sed. a Woman 
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a. 111. Fifthly, That Genero/us m or Armiger n are either of them, * 2 Inf. 667: 


* Inſt. 667; Bro. Addition; 44, 50. » Inſt: 668. 
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1 3 a Woman; and Yeoman * and Labourer * are alſo good Additions &, th 
\ 3, 47, co, Eſtate and Degree of a Man, but not for that of a Woman; and Wi 


on, 3, 47, 59. 8 | a - 
d Bro. Addi- dow © or Single Woman, or as ſome * fay,. Wife of J. S. are all of then 


© Biz” gi. $90d Additions of the Eſtate and Degree of a Woman, but no ſuch jy, 
Sow 0 Addition is good for the Eſtate and Degree of a Man. And Spinſter 7 
Bro. Additi- a good Addition for the Eſtate and Degree of a Woman, and perhaps 4g 
n for that of a Man. | FV»P‚f amr | 

6. cap. 15, Sect. 112. Sixthly, That Burgeſs * and Citizen, and Servant, b ar f 
708 Addi. Of them too general, and therefore not good Additions of the State q I 
tion, . gree either of Man or Woman. 3 

14 Ed. 4. 7. See. 113. As to the ſecond Particular, v;2z; What is a ſufficient AL 
. „. ag. dition of the Myſtery of an Appellee ; having firſt premiſed that the Wolf 
on, 64, 66. Myſtery includes all lawful Arts, Trades and Occupations ; and & ty 


4 = one under the Degree of a Gentleman have divers of ſuch Arts, Trade x 


Sea. . Occupations, he may be named by any of them, I ſhall endewoy y 
1 H. 4. 5b. ſhewv, | | 
4 H. 6. 4 | 

pl. 9. 


Quzre Cro. 1. What Additions of this Kind. are clearly good. | 


Dy 51 1 2. What are clearly inſufficient. 
1 3. What are queſtionable. 

" Dyer 46. pl. | 

A, . 


88. pl. 107 Sect. 114. And firſt, the following Additions of this Kind clearly ten 


1 Sid. 247. : 1 WW ok n 0 pa 
by 17 MM be good, as Husband-man, Merchant, * Broker, Taylor, Pant 


» 2 Int. 668. Maker, Smith, 4 Miller, Carpenter, Cook, Brewer, Baker, Bucks, 
Bro. Additi- 7 Pariſh-Clerk, 2 Mercer, aa Fiſh-M on g er, bb Dyer, 5e School-Malte, f 


on, 42, 50, 55. ; 1 
56. CON. Bro. Scrivener, and ſuch like. 


Addition, 5. Sec. 11 5. Secondly, The following Additions of this Kind chat 


: : on 668. ſeem to be inſufficient, as Maintainer, © Extortioner, “ Thief, * Vagabond 
* Bro. Addi. Heretick, ii common Informer, and ſuch like. 
ps Thirdly, The following Additions of this Kind ſeem to be queſtionak 
4 nit. * a8, | 
W e on SeF. 116, Firſt, Farmer, which by the better * Opinion ſeems to) 
Bro. Addi. an inſufficient Addition, becauſe if any Myſtery be implied in the Nong 
N of it, it is that of Husbandry, of which Husbandman is the proper at 
pl. 19. The- dition. | LY 


Jonl. ay tb Se. 117. Secondly, Chamberlain, Butler, and Pantler, which i 
«ths Addi | holden i to be inſufficient Additions, becauſe they denote only a ſec 
tion, 15, 39. Kind of Officer, or Servant, and imply nothing, which in the comm 
i tp 55 Underſtanding of the Words comes under the Notion of a Myſtery. A 
pl. 9. © from this Ground it ſeems to follow, that neither Groom ® nor P 
eye are good Additions ; and yet in ſome w of the old Books they ſeem tolu 
tions, 39, 51. bꝰen ſo admitted, _ 


Bro. Additi- Set, 118, Thirdly, Hoſteler, which hath been holden ?? to be a £00 
ons, 15, 2? Addition, and ſeems properly enough to come under the Notion © 
: * H. 6.15. Myſtery. And tho' it hath been reſolved, u That any one who keeps # 
pl.5 1. The: Inn may be ſued by the Addition of a Labourer, upon the Cuſtom of 
Go 1-84 Realm, for want of due Care of the Goods of his Gueſts ; becauſe vil 

Pe 15+ 98 . > | : { for {y 
6 ever keeps a common Inn, is in that reſpect liable to aniwer 


Defects, by whatſoever Addition he may be ſtyled ; yet this does by " 


u Fitz, Utla- 
gary, 32, 37. | 
Al | 5 | WED | T 6. el. f 
16. *6 Ed. 4. 3. pl. 10. Bro. Additions, 42. * Bro. Additions, 52, 62. 2 2 Inſt. 668. > 19 H. 6. 1 
ce 5 H. F. 7. pl. 16. 4 2 Leon. 186. 9 H. 6. 65. pl. 19. 2 Inſt. 668. 22 Ed. 4. 1. pl. 1. ? wy 
fg H. 6. 65. pl. 19. 8 22 Ed. 4. 1. pl. 1. 2 Inſt. 668. M 22 Ed. 4: 1.pl. 1. fi 1 Rol. Rep. 190. T 
loal, lib. 6. cap. 15. Sect. 9. 2 Inſt. 668. Bro. Addition, 10. 28 H. 6. 4. pl. 18. © Bro. Addition, 50, Jy * 
668. Theloal, lib. 6. cap. 15. Set. 10. mm 2 Inſt. 668. nn Bro. Addition, 50, 58. Fitz. Coro. 43. 21 Ed. 4 
„ Bro. Addition, 35. 21 H. 6. 50. pl. 3. 4422H 6.21. Theloal, lib 6. cap. 5. Aſo 


I 
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leans prove ſuch Perſon may not as well he ſued by the Addition of 

joſteler, but only that he may be ſued as well under any other Addition. 

| 4; to the third Particular, via. What is a good Addition of the Town, 

let; Place, or County of the Appellee, I ſhall obſerve, 

v4, 119. Firſt, That it is a good Addition of this Kind to Name the 

pellee late of ſuch a Town, in which Reſpect this Addition differs * Vide ſupra, 
1 chat of the Eſtate; Degree or Myſtery: And. it is faid that if a De- en 10). 


OM | | POS - R 21 Ed. 4. 15. 
cant be named of A. and late of B. it is ſufficient to prove either Ad- pt. x. 1 5. 


Fg 120. Secondly, That the conſtant Courſe of Precedents hath B 14 Jt. 
ade it a ſufficient Addition of this Kind, to name the Defendant of a pl. 3. . 
ty which 1s a County N of it ſelf, as de Londino De Norwico, &c. = 4-2. ph 
*hout more, by which it ſhall be intended that he lives in the County Dyer 213. pl. 
well as City of London and Norwich, &c. unleſs he ſhew the contrary, 44, Ke. 

o Part of each of theſe Cities lie out of their Counties. However it 28 Te: 
ectain, that it is not ſufficient to name a Defendant Londini * or Bri- local, lib. 6. 
lie, &c. becauſe that imports only that he belongs to ſuch Town, and p. 14- Seck. 
t that he reſides there: Alſo it ſeems clear, That it is not ſufficient o Inſt. 669; 
) name a Defendant of any Town which is not a County of it ſelf, with- 4 Ed. 4. 16. 
ut ſhewing in what County it lies: Alſo if fa Man be named of a Pariſh 4: 4 TP 
hich contains more Towns, or Hamlets, or Places known out of any pl. i. 
own, or Hamlet, the Defendant may plead ſuch Matter in Abatement, 27 = 6. 4- 
cauſe fuch an Addition does not purſue the Statute ; but a Pariſh ſhall - 5 


intended to contain no more than one Town, unleſs the Contrary be pl. 4 p 
| | 6 36 6. 12. 


ewn. . = E 

Sf, 121, Thirdly, That if there be two Towns in a County of the PH. 6. 1. pl. 
me principal Name, with different Additions to diſtinguiſh them from 7. y 
re another, as Great Dale, and Little Dale, or Upper Dale, and Lower 9 10. 
hae, and the Defendant be named only of the principal Town without Co Jac. 167. 


y Addition, as of Dale only, the Defendant may plead 5 that there F 1 1 
e two Dales in the ſame County called Great Dale and Little Dale, and Sec. — 
one without an Addition, Sc. Or according to ſome Opinions ® either Theloal, Lib. 


| this Caſe where there are two different Towns called Dale, or even Ig * ah 


dee there is but one Town, ſometimes called Southdale, and ſometimes 35 H. 6. 30. 
iadale, but never fimply Dale without an Addition, the Defendant Pl. 37. 

hav plead that there! | . | 87 H. 6. 39. 
[27 plead that there is no ſuch Town as Dale, in the ſame County, be- 2.“ b. 

zue Parcel of a Name cannot be ſaid to be the Name. But if there be 19 H. 6. 35. 
jo Towns of the ſame Name in a County without any Addition to di- n pl. 
puſh them, as it ſometimes happens where they lie at a Diſtance from 21 Ed. 4. 51. 


; e to name the Defendant generally of either of ſuch Towns, without 7 H. 6. F. 
ng any Thing to diſtinguiſh it from the other. ne. 
. 122, Fourthly, That if an Appellee live in a Hamlet of a Town, 3 * 
b laid to be in the Election of the Appellant to name him either of » ; H. 6. 8. 
de Hamlet or of the Town; but it ſeems that this is to be intended Pl. 8: 


ly of ſuch Hamlets which are ſo far eſteemed to be Parts of a Town, ,f . 


Metimes of | the Hamlet and ſometimes of the Town; for I ſee not > 27 4 
* the Addition of the Town can be proper, where the Party lives in a Contra 7 H.6. 
SF. 123. Fifthly, That if an * Appellee live in a Place known by Lib. 65 * 


ſpecial Name, and lying out of any Town or Hamlet, he may be well 4. * 4: 
| 2 Inſt. 669. 


Ccc 


named 


de another, I do not find any Authority that it is not ſufficient in ſuch 10 H. 7. 4. Pl. 
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at thoſe who live in them are in common Speech indifferently ſtiled Theloal, Lib. : 


ace known by a diſtinct Name, and not Parcel of it. OO 45-pl. 285. 


x 37. 14 H. 6. 23. pl. 68. 2 Inſt. 669. 2 Inſt. 659. 21 Ed.4 37. pl. 1. Fitz. Brief, 467. 
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190 Of Appeal. Dao) 
| named of ſuch Place; but if he live in any Place known within 21 | 
or Hamlet, it is ſaid to be ſafeſt to name him of the Town or Hane 
2 Inſt. 669. SeF. 124, Sixthly, That the Addition of the Place of Habitation F 
* ng 31. Wife is ſufficiently ſhewn by ſhewing that of the Huſband, becauſe | 
2 Theloal, be intended that the Wife lives where the Huſband does. 
Lib. 6. cap. Sect. 12 5. As to the fourth Particular, viz. How the Def of 
"eo 6. Addition may be ſalved; it hath been adjudged, That if an Appelle ; 
{ 35 H.6.12. med with an inſufficient Addition, or without any, appear and teal 
pl. u. „ the Appeal, he cannot afterwards take Advantage of the Defect f f 


S Addition, becauſe by his Appearance and Plea he admits himſelf t) . 0 


© Paſch. 3 pellee was a good Plea in Abatement, and the Writ of Appeal was hy, 
Georgu 11 dy ſuch Plea. GN NYT 8 

| Sect. 126. As to the fourth Point abovementioned, ig. Where a Wi 

of Appeal may be abated upon the Exception or Plea of the Party for th 

ee 5 Multiplicity of Action, it ſeems * clear, That after an Appellan h 

H. P. C. 189. appeared on a Writ of Appeal, or even on a Bill of Appeal remo! in 

Bro. Brief, the Court of King's Bench from before the Sheriff and Coroners ly (n 


ne LA tiorari, if he commence a new Appeal for the ſame Matter, the Apple 


Fitz. Brief, may plead in Abatement that ſuch prior Appeal is ſtill depending, Gr. 
54% 774 it ſeems clear, That it is no Plea in Abatement of a Writ of Appe 
= 4. ++ that the Appellant hath brought a Bill of Appeal for the ſame Mater k 
S. P. C. 82. fore the Sheriff and Coroners, becauſe ſuch Bill is not of ſo high a Nm 
Fitz Corn, a8 2 Writ of Appeal, but is ſaid to be only in Nature of a Plaint til! 
269, 465. be removed into the King's Bench, which ſeems * to depend on the Stay 
EW 3-9 of Magna Charta 17. ſince which Statute the Sheriff and Coroner can 
Supra, Ch.g. Proceed to Trial upon a Bill of Appeal, as perhaps they might have dd 
See. 39, 40, by the Common Law. But after ſuch Bill of Appeal before the Steti 
48. p. C. g, and Coroners is removed into the King's Bench, if the Plaintiff brig 
Letter D. Writ of Appeal for the ſame Matter, it is holden ® by Staundforde, u 
Fitz. Coron. ſeems to be admitted in the Year-Book of 4 H. 6. 14, 15. and bet 
To. Appeal, Fitzherbert ® and Brook in their Abridgments of the ſaid Year-Book, Wk 
44- the Appellee may plead in Abatement that ſuch Bill of Appeal is depen 
ing, becauſe after it is removed into the King's Bench, it is of as high 2 N 
H. P. C. ture as a Writ of Appeal. Yet Sir Matthew Hale * ſeems. to be of 0 
189. nion that ſuch Bill ſo removed is not pleadable in Abatement *till the Pla 
tiff hath appeared thereon ; perhaps for this Reaſon, that before the Flal 
tiff hath appeared, it doth not appear of Record that he hath proſecut 
the Suit in the King's Court, becauſe the Certiorari might have been take 
7 H. 7.6. out by a Stranger. Upon which Ground it ſeems to have been reſol 
ne brief. that it is no good Plea in Abatement of an Appeal, that the Plaintiff b 
192 | purchaſed another Writ of Appeal returnable at ſuch a Day, &c. and 
Bro. Appeal, ſuch Writ was delivered of Record to the Sheriff, becauſe it might 3 
87 b. C. 82. for what appears upon the Record, That the firſt Appeal was 7 N 
Letter C. proſecuted by a Stranger; but in the fame Caſe it is admitted that 1 
: * 8 prior Appeal depending will abate the ſecond, where it appears on 
bs cord that the ſame Plaintiff hath appeared and ſued it, as in pays 
Procels, &c, | 
| 4 Sell 127 


9:2. 127: As to the fifth Point, v/s. Where a Writ of Appeal may 
ie abated for the making of F. S. the Defendant, where there is no ſuch | 
Perſon, it ſeems clear, That if there be divers Defendants in an Appeal, “ Dyer 348. 
ind one of them who does not appear be miſnamed either as to the Sur- py 8 
ume, or Name of Baptiſm; or be deſcribed by a wrong Addition, or were S. P. C. 1 
gad before the Writ purchaſed, any of the Defendants who do appear Letter E. 
may plead, That whereas the Appeal is ſued out againſt A. B. of C. in * 
he County of D. Yeoman, there was not at the Time of the Purchaſe 52. a. 
f the Writ, nor hath been ſince, any ſuch Perſon as A. B. in rerum na- Fitz. 2 
ura, as by the Writ is ſuppoſed, whereon if Iſſue be joined, if the Ap- 28H 6,8. 
pellant cannot prove that there now is, or was at the Time when the Writ pl. 6. | 
yas purchaſed, ſuch a Perſon of ſuch Name and Addition as by the Writ 2} 7 * 
ur ſuppoſed, it ſeems that the Verdict ought to go againſt him, where- 5 H. 4. 27. 
upon the Writ ſhall be abated as to all the Defendants. But it is not Meg”: 
dviſeable in ſuch a Caſe to plead that there was not at the Time of the E 
Purchaſe of the Writ, Sc. any ſuch Perſon as A. B. of C. in the Coun- 6H. 7. 7. pl. 
x of D. Yeoman, becauſe it implies a Negative pregnant. Alſo if a De- "RY 
Endant miſnamed or deſcribed by a wrong Addition do appear, it ſeems 55d * he 
p be agreed © that no other Defendant beſides himſelf can plead the Mi. 8. P. C. 82. 
miner or wrong Addition. But I do not find it to be agreed That ſuch a 20 3 
Plea by one Defendant ſhall abate the Writ as to any other beſides himſelf; above cited. 
but if ſuch Matter when pleaded by another on the Non-appearance of the 4 H. 7. 31. 
Defendant, will abate the Writ as to all, it ſeems, difficult to give a Reaſon . 3. 
why it ſhould not have the like Effect when pleaded by the 50 himſelf. Pl. 14. 
5. 128. As to the ſixth Point, viz. Whether the Appellee may have Far 4 27+ 
more than one ſuch Plea or Exception, there ſeems to be no Doubt but S. P.C. 82. 
that if a Defendant in an Appeal, or even in an Indictment of Felony, Leer E. 
think it proper to make Uſe of never ſo many Pleas or Exceptions of this 

Kind, requiring all of them the ſame kind of Trial, he may take Ad- 
rantage of them all, © unleſs * they be repugnant to one another. Alſo * Finch of 
it ſeems to be the better Opinion, 5 That he ſhall have the like Ad- 1 303, 
vantage, where ſuch Pleas or Exceptions do not all of them require the 4 H. 43 1 
ke Kind of Trial, but ſome of them are triable by Matter of Record, b. 16, a. 
ad others by the Country. And if ſuch Pleas or Exceptions be all 1 7 Appeal, 
of them triable by the Country, it ſeems to have“ been generally a- S. P. C. 82. 
greed, That the Defendant muſt at the ſame Time plead alſo with them __ j 
al his Matters in Bar, if he have any ſuch, and alſo plead over to the dae „ 
Felony, (unleſs where he hath admitted the Fact by the Matter pleaded Qzre 4 H. 6. 
n Bar,) But if the Plea in Abatement be triable by Matter of Record, it de. Apnea? 
8 holden in ſome Books, * that the Defendant is not bound to plead over 44. 4 
to the Felony, till ſuch Plea in Abatement be found againſt him, But * - FI of 
the greater Number of Precedents, and conftant Practice of late ſeem to 364, ? 85. 
le otherwiſe, However it ſeems clear, ' That whatſoever Matters are 21 Bd. 4.71. 


pleaded in Abatement of an Appeal, or Indictment of Felony, and found 2 56. 
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appeals m of Mayhem and all civil Actions whatſoever, except only Aſſizes 8 5 


of Mortdanceſtor n, Novel e Diffeifin, Nuſance?, and Juris utrum; for 10 
i ſrems to be a ſettled Rule, that in Appeals of Mayhem and all other civil „ eee : 


| | | | | 7 
* 52 7. pl. 2. Shower's Reports 47. i Bro. Appeal, 48, 66. 1 H. 6. 1. pl. 1. 27 Al. pl. 3. 


— — — 


— — 
. 


Mi mat 


8 
— - 


Vide Thelo. 


Lib. 15. cap. 5. 


. fore it ſeems to be the better Opinion, that no falſe Latin in a Mit al 


pl. 16. 
Bro. Amend. 
63. :- 


f Fitz. Coron. 
"EY | 
13 Aſſ. pl. 10. 
S Fitz. A- 


mendment, 
68. 

h Fitz. Vari- 
ance, 59. 

8 Co. 156. b. 
4 H. 6. 16. 
2: EA 
Fitz. A- 
mendment, 
63. 5 
* 8 Co. 15 6 b. 


4K. . 6. 


pl. 16. 


40 Aſl. pl. 26. 
I Moor 866. 


pl. 1196. 


I Rol. 138. 


pl. 13. 


Cro. El. 644. 


pl. 49. 


Quzre Hob. 


128. 
m 2 Ventris 


46, 49, 130, 


152 


Hutton 56, 
- $7» 
Cro. Car. 74. 


Littleton's 
Rep. 50. 


n Fitz. Coron. 


80. 


other Defect or Variance from the proper legal Form, can be amend 
Conſent i of the Parties, except only in Actions wherein the King * x 


Faults in a Writ are amendable where the Curſitor varies from his Inſne. 


Nature of Pleas in Bar of Appeals of Felony in particular, and for tit 


© Mich. 7 Anng. P Sect. 22,23, 24, 25, 26. 


Of Appel. dock! 
Actions, thofe abovementioned only excepted, if a Plea in Abatement 10 
able by the Country, be found againſt the Defendant, he ſhall 2 
be ſuffered afterwards to plead any new Matter, but final Judgment ſhall k 
given againſt him; Alſo it ſeems to be agreed © that in all other Adio 
except thoſe abovementioned, if a Defendant together with a Plea in Abt. 
ment plead alſo a Plea in Bar, or the general Iſſue, he waives the Plez i 


- Abatement ; and the Plea in Bar or general Iſſue only ſhall be tried. 


Sect. 129. And now I am in the third Place to conſider, what Fault 
of this Kind are amendable, which without ſuch Amendment would by 
the Writ. It is to be obſerved, that Appeals are exprefly excepted out q 


8 H. 6. 12. which is the principal Statute of Amendments : Alſo it fer, 


i to be generally taken for granted, that no criminal Profecution why, 
ever is within any other Statute of Amendments, or any of the Statut 


5. of Feofails; from whence it follows that no Defect is amendable in a 


Appeal, but ſuch only as is amendable by the Common Law. And ther. 


Bill of Appeal, nor Omiſſion of a Word, nor even of a Letter, jg 


becauſe no ſuch Fault is amendable by the Common Law, without th 
Party. It ſeems indeed to be generally holden in ſome Books, that ud 


tions, in the Names or m Additions of the Parties, or other like y 
ters which he muſt take from his Inſtructions. But what is faid in fuk 
Books in Relation to this Matter ſeems to be intended of ſuch Writs ol 
as are within the Purview of the Statutes of Amendments, and there 
cannot be applied to Appeals; yet it ſeems that a Miſpriſion in the Cut 
is amendable by the Common Law, as well in an Appeal as in any oth 
Action, before it is entered on the Record; and ſo it ſeems that the ea 
" Book of 7 H. 4. 27. is to be intended, in which a Miſtake in the Dey 
ration in laying the Fact in an improper YViſne, was ſuffered to be amen 
ed. Alſo it ſeems that after the Count is entered on the Record, a \ 
ance in it from the Writ, if a meer Miſpriſion, may be amended by it, 
it ſeemed to be agreed in an Appeal of Death between Smith and Bui 
* wherein the Word Murdrum in the Count on the Record was adj 
to be amendable by the Word Murdrum in the Bill on the File. 

As to the fifth general Point, viz. What may be pleaded in Bar d 
Appeal, having already in the former Part ? of this Chapter endeayourit 
ſhew whatmay be pleaded in Bar of an Appeal of Mayhem, and intending 
the latter Part of the Book to conſider the Learning relating to Pleas in 
of criminal Proſecutions in general, I ſhall in this Place only examine" 


Purpoſe having premiſed that, by the better Opinion * at this Day, no i 
cial Plea in Juſtification of the Killing ſhall be admitted in an Appel | 
Death, but that in every ſuch Caſe the general Iſſue is to be pleaded, I fh 


conſider, 


1. What Pleas will be good Bars of an Appeal of Felony by {16 

that the Plaintiff had never any Right to bring it. 1 

2. Whether a Retraxit on Nonſuit in a former Appeal of this K. 
will be good Bars of another. 2 15 

3. Whether a Diſcontinuance. 


4 See Book 1. Chap. 28. Set. 3. 


4 ne Wit 


) 
Chap: 23. Of Appeal 
4. Whether an Abatement of a former Appeal, RINK: : 
5. Where the Bringing of an Appeal of this Kind againſt one Perſon 
ſhall be a Bar of any ſubſequent Appeal againſt any other Perſon 
not named in the firſt, EY OOTY” 
6. Where a Releaſe will be a good Bar of an Appeal of this Kind. 
Where the Appellant may be barred as to one Appellee, and con- 
tinue his Suit againſt the reſt. EOF | : 
8. Whether any, and which of theſe Pleas, are conſiſtent with the 


general Iſſue. 


c. 130. As to the firſt Particular, vig. What Pleas will be good 
Bars of ſuch an Appeal by ſhewing that the Plaintiff had never any 
Right to bring it, it ſeems to be a good general Rule, That any Plea . 8. P. c. 99. 
of this Kind is good which ſhews that the Plaintiff wants any of thoſe H. P. C. 190. 
Requiſites which the Law makes neceſſary to intitle him to the Appeal, 3 
And therefore in an Appeal of Death by a Woman it is a good Plea, 
tat ſhe was never lawfully married to the Deceaſed; or © that ſhe hath * Supra SeR. 
Ind continued a Widow fince his Death, but hath taken another Huſ- 92 ©. og 
und. Alſo in an Appeal of Death by one as Heir, it is a good Plea, © Supra Sed. 
tut A. B. at the Time © of the Writ was and till is Heir of the De- 38, 
caſed; or © that one of the Defendants was the Wife of the Deceaſed, 1 En- 
and made a Defendant by Covin to exclude her from her Appeal; or that tries 50. pl. 8. 
the Plaintiff is a Baſtard * and not legitimate, And where one brings an © Nala = 
Appeal as Brother and Heir, it is a good Plea, That he is not s Brother TRalabs Eg. 
end Heir as by his Writ and Declaration he hath ſuppoſed, or that he tries 49. 2. 
hath an Elder Brother by the fame Father and Mother till alive; or 3 4 = 
here one brings an Appeal as Couſin and Heir, v/z. Brother of A. B. Supra Sec. 
aber of the deceaſed, it is a good Plea, That he is not Couſin i and 8, Ketter i. 
Her, viz. Brother of A. B. Father of the deceaſed, &c. as by his Writ ee 
nd Declaration he hath ſuppoſed. Alſo k it is a good Plea in any Ap- 8. P. C. 99. 
al of Death, that the Plaintiff hath ſlipt his Time in not bringing the 
Aopeal within the Year and Day after the Death of the Perſon . | Supra gect. 
o bye been killed, Alſo it is a good! Plea in an Appeal of Robbery, 44; Letter b. 
hut the Plaintiff is a Villein to the Defendant. And it is a good ® Plea & Su des. 
n an Appeal of Rape by a Man and a Woman, That the Plaintiffs were 62. * 
ver lawfully married. And ® it is a good Plea in Bar of any Appeal of e. 


dony, That the Plaintiff is an Ideot, or that he was born deaf and dumb. 8 


br bid by Sir William Staundford, * that it is a good Plea in Bar of 3*: 
5 j luch Appeal, That the Plaintiff is attainted of Treaſon or Felony ; 3-8 


wever ? 1t ſeems that ſuch Attainder is no perpetual Bar, but only during 8. P. C. 98. 


e Time it continues in Force. Letter C. 
deck. 131, As to the ſecond Particular, viz. Where a Retraxit or Non- 25 b 


tin a former Appeal of this Kind will be good Bars of another; I 4 1 Inſt. 138. 


ike it to be clear, à that a Retraxit of any ſuch Appeal is a Bar of all 5 . 


ſequent Appeals of the ſame Kind : for it ſeems to be a general ſettled 8 Co. 58, 62. 


E: That a Retraxit of any Action whatſoever is a Bar of all others of 8. P. C. 148. 
like or inferior Nature. Alſo it ſeems to be certain, That a Non- _— . 5 


Y on a Bill of Appeal, whether commenced in the Court of King's pl. 14. 
fach. or before Juſtices * of Gaol-Delivery, or before the Sheriff * and .. C. 148. 
bens, Or a Nonſuit after Declaration on a Writ of Appeal, is a abe 
1 " all other Appeals of the ſame Kind; becauſe no ſuch Bill or De- * H-P.C-190, 
4 hp ſhall be received, unleſs * the Appellant have firſt appeared in be 3 
er Perſon; and it ſeems to be agreed by all the Books, That a Non- Cro. El. 605. 


.:, I Salkeld 64. 
D d d ſuit 1 3 


a6. Letter P. 
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Vel. 204 there could be no other Appeal; and the Appellce had alfo been in 


194 | Of Appeal. Book 11 

ſuit after ſuch an Appearance is peremptory. Alſo it is holden gene, 
* 22 Af. pl. in ſome Books, That a Nonſuit after Appearance is a peremptory Y 
97. to the Appellant, without adding that he muſt alſo have declared; fon 
4 0 3- 16. whence, and alſo from the general Reaſon of the Thing, it may be * 
ro. Appeal, ſonably argued, That if it any way appear on Record that the Appeliane 
7 Bl who was . nonſuited- in a former Appeal, did actually appear and proſe 


4 cute ſuch Appeal, as by praying ' of Proceſs on it, &c. he ſhall be þ, 
: Tot 139. a. in any er Apen of the ſame Kind, But it ſeems © that the bare 1 


47 Alf. ol. 7. ger; and notwithſtanding ſome Books * ſeem to hold generally, that a 
> Vide 7 H. 7. Nonſuit in Appeal is peremptory, yet it ſeems to be in great Meafur 


7H.7.6.pl Sec. 132. As to the third Particular, viz, Whether a Diſcontinunei 
1 Sid. 32. Of a former Appeal of this Kind will be a good Bar of another, i 


Section. 


716 E. 4. 11. ment of an Appeal cannot regularly be a Bar of another, as ſhall be mon 


Bro. Appeal, That the Diſcontinuance of one A peal is a Bar of another, It is mm 
Vide 8. P. C. indeed, that in Bradley s and Ban#'s Caſe, the Appellee was totally dl 
5 . charged upon a Diſcontinuance. But the Reaſon hereof ſeems to hu 
Cr. 2 been, not that the Diſcontinuance would be of it ſelf a Bar to any otte 


284. Appeal, but becauſe the Year and Day were paſſed, and conſequent 


convicted on an Indictment, and had his Clergy, and conſequently cul 
not be proceeded againſt at the Suit of the King. However, granting 
Opinion aforementioned to be Law, that the Diſcontinuance of one # 
peal ſhall be a good Bar of any other; ſurely it is to be intended of ld 
a Diſcontinpance only, as happens after the Appearance of the A pela 
for the Reaſons given in the precedent Section, in Relation to 2 Non 
ſuit. 


1% ter k. Appeal. But the Reaſon hereof ſeems not ſo much to depend on the Aba 
: Vide fapra ment, as on the Marriage in the firſt Caſe, and the Death in the ſecon 
Seet. 38, 39, which, as it ſeems the better Opinion, would of themſelves have 4 
Len. 4.6. à ſubſequent Appeal, whether any had been brought before or not. * 
pl. 29. I find it holden generally in ſome * of the Old Books, that an Appeal a 
Bro. Appeal, determined, cannot revive ; and in! others, that where an Appel 
50 Ed. 3. 1. Mayhem, which in this Reſpect ſeems not to differ from other Apfel 
pl. 2. abated without the Default of the Party, he may have a new 0% 
1 Appal, which it ſeems to be implied, that if it abated by his Default he 1 
| | have a new one; and this Opinion ſeems alſo to be confirmed oy . 
: | 


ly 


Chap. 23. Of: Appeal. 195 
ether * Old Books, but it is denied“ by others. However I take it to be 9 H. 5. r- 
ctled © at this Day, that where there continues to be a Plaintiff, not diſ- h, . 
abled to proſecute, he ſhall not be barred in a ſecond Appeal by A 1 Bro. Appeal, 
ment of the No 3 | | 6 16. a. 
Sec. 134. As to the fifth Particular, vis. Where the Bringin . 
Appeal of this Kind, againſt one Perſon will be a Bar of een 73A fl A 
Appeal againſt any other Perſon not named in the firſt; it is ſaid, that Vide lapra. 
nciently ONE might have had two Appeals for the ſame Fact one againſt 18. F. 
the Principal, the other againſt the Acceflary. And even at this Day if 2 8 > 
ne be robbed of the ſame © Goods, at ſeveral Times, or receive different e 8. P. O. 65. 
' \faims, whether at the fame or at ſeveral Times; or a Woman be ra- Letter D. 
ted more than once, whether by the fame or by different Perſons, it 1. 85 5 
Gems clear that ſeveral Appeals lie for each diſtinct Offence. But it ſcems to Bro Appeal | 
te generally * agreed at this Day, that after one hath brought an Ap- * 
fel of Felony againſt one Perſon, who is thereon attainted and han ki ; * 3 8 
he may be barred by it in any ſubſequent Appeal, for the very ſame 5 — 4119 
qzainſt any other Perſon not named in the firſt ; whether ſuch ſubſe dent . 
Appeal, againſt the Perſon ſo omitted in the firſt, be brought Ve, him 
s Principal, or as Acceſſary Þ before the Fact, or even as Acceſſary after H.P. 
the Fact, unleſs where he happens to be ſo Acceſſary after the firſt Appeal 8. Fe * 
Was commenced z in which Cale it is certain that he is liable to fach. fe- IIS 
cond | Appeal, becauſe it was impoſſible to charge him in the firſt, But e 8 
otherwiſe, after an Attainder had on the firſt Appeal, the Law fonts 6 4 Oo, 47. b. 
0 allow the Bringing of a ſecond; for this Reaſon, that where an Appel 8 
unt has ſo far had his Revenge in one Appeal, he ſhall not be indul 1 be 85. 
in the Bringing of another, which his own Laches only made 3 ac 
Allo it ſeems to be K clear, that if one bring an Appeal of Felony a ex Sk 4 > 
nother, who is either acquitted by Verdict, or otherwiſe finally dilcher ed bery. ; 
any other Matter, which will peremptorily bar any other Appeal a ant 1 
lim by the ſame Appellant, for the ſame Fact, the Appellant ma it be 26 5 
red in any other Appeal for the ſame Fact againſt any dere Perſon 1 
ihatloever ; perhaps for this Reaſon, that he who appears to have brought 50 Fr” 
0 il grounded Action of ſo high a Nature, or . ſo far mad Def 147 Bd 3. 
n the Proſecution of ſuch an Action, as to be for ever barred na W 4 16. pl. 27. 
ig mother againſt the ſame Defendant, ſhall not be thought worth 4 _ AA 
% another againſt any other Perſon whatſoever. But I cannot be {tif r 
« with the Reaſon which ſome of the Books ſeem to give why all the 19 * 


Defendant : 2 
5 muſt be named in one Appeal; which is this, that the Statute 5 f. C98. 
etter C. 


. rm „ , 
| i ” * e of a Woman, for the Death of any other than her own 
x 0 1 0 only of Appeal in the ſingular Number; from whence it is 
1d EH 5 ed, that all the Defendants muſt be named in one Appeal. 
E. Fa og: of Argument this Collection is made, I do not find 
Li, A 05 twenty Appeals brought by the ſame Woman, if the Law 
Wn a o many, are not as much within the Letter and Meaning of 
3 8 Pg Appeal. And where the Law does permit the Bringing of 
5 on againſt the lame Perſon, as it is clear that in ſome Caſes it 
Ihr 7 Ne be argued, that he may as well bring it againſt 
os 40 1 3 the firſt is abated, and there ſtill continues to be a ® 28 Ed. 3 
"bp 5 a m to proſecute, and in ſome other Caſes : For if an 9. pl. 138 
— ot barred by the Abatement of bis firſt Appeal, from bring- 1 _ 45 
againſt thoſe who had Vexation by the firſt, and were le- A 


ly dif 5 
Charged from it, why ſhould he be barred by it, as to thoſe who 


re * 
not Concerned in it? 
Sect. 135. 
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Littleton, 


Sections coo, or of all Actions concerning Pleas of the Crown, or of all © Appeals, o 


501. 


v 1 Inſt. 287. 


b. 288. a. 

c Littleton, 
Section 501. 
4 Littleton, 
Section 508. 
© Littleton, 
Sections 500, 
COL. | 
Contra Fitz. 
Releaſe, 46. 
Quzre Bro, 
Appeal, 29. 


21 Ed. 4. 72. That no Releaſe ſhall diſcharge a Perſon attainted, without the Kin , 
9H. 4.2. pl. 8. Pardon. | | : : 


Vide ſupra 
Section 25. 
Fitz. Coron. 


12. 


8. P. C. 148. ſcems, that if he be barred by a Releaſe given, or Retraxit entred x y 


Letter B. 


H. F. C. 200. 
Raſtal's En- 
tries 43. pl. 8. 


48. a. 
8 Supra Sect. 


38, 42. 


H. F.C. 190. 
21 Ed. 4. 72. 


a. b 


2 R. 3.9. pl. 8. 
Bro. Appeal, 


111, 120. 


i Cro.El. 460. 


Pl. 6. 
Dyer 120. 


pl. 17. | 
” 7,0. 27. 


pl. 19. 
7 24:2. $7. 


Pl. 45. 
2 Roll's Ab. 


133. LetterH. 


1 Inft. 139. 


18Sid. 378. pl. 7. 
Bro. Diſcon- 
tinuance de 


peoceſs, 20. 
& Hob. 180. 
: Vide 7H. 6 


pl. 45. 

m 3zLeon.268 

Cro. El. 223 

ao Ed. 4. 15 
. 


pl. 
Quære 14 Ed 


4:7. pl. 10. 


-*:Raſtal's En- becauſe it is repugnant at the ſame Time to inſiſt that the Crime l 
tries 49+ pl. 5. RS | | 

7 Ed. 4. 15. pl. 3. Quære 14 Ed. 4. 7. pl. 10. 21 H. 6. 29. a. P 22 Ed. 4. 39 b. 4 9 H. 4. 2. Pl. 
H. 6. 29. A. 


183, 189. 
Bro. Appeal, 


268 x S. P. C. 68. Letter D. Finch 385, 386. I. P. C. 190, 191. Hob, 170, 171. 


ther it * deny that the Appellant had ever any Right to the Appeal, f 
- together, with ſuch Plea in Bar, plead alſo Not guilty to the Felon 


the Appeal; but if it be not triable by the Common Law, the Defend 


Of Appeal. _ I 
Se#. 135. As to the fixth Particular, viz. Where. a Releaſe wil be 
good Bar of an Appeal of this Kind, it ſeems clear, That a Releaſe ll 


manner of Actions, or of all Actions? Criminal, or of all Actions Morty 


all * Demands, will be a good Bar of any ſuch Appeal. But it fs 


a Releaſe of all Actions Perſonal will not bar ſuch an Appeal, becauſe thy 
an Appeal in which the Appellee 1s to have Judgment of Death, is higher 
than an Action Perſonal, and not properly called an Action Perſonal. AG 
it ſeems f clear, That whatſoever the Nature of the Releaſe may be, it tht 
not wholly diſcharge the Appeal, unleſs it were made before it was com. 
menced ; for if it be ſubſequent to the Appeal, it ſhall only diſcharge it z 
to the Suit of the Plaintiff, and after Judgment given for ſuch H. 
charge, he ſhall be arraigned on the Appeal at the King's Suit, as ſhal 
ſhewn more at large in the Chapter of Indictments. Alſo it is 8 certy 


SeF. 136. As to the ſeventh Particular, viz. Where the Appellant ny! 
be barred as to one Appellee, and continue his Suit againſt the Reſt, | 
one, or by being vanquiſhed in Battle by one, yet he may continue l 
Suit againſt the Reſt, becauſe he is to have a ſeveral Execution againſt cer 
one of them. Yet in an Appeal againſt divers, whether they plead the js 
or ſeveral Iflnes, it hath been adjudged, * that a Nonſuit againſt g 
at the Trial of any one of the Iſſues, is a Nonſuit as to all, of yh 
this ſeems to be the beſt Reaſon, That“ ſuch a Nonſuit operates in M. 
ture as a Releaſe of the whole. But whether ! the Diſcontinuance of a 
Appeal, as to one Appellee, ſhall have the like Conſtruction as to all, ny 
deſerve to be conſidered. EE Is 2 

See. 137. As to the eighth Particular, v/2. Whether any, and whid 
of the Pleas abovementioned are conſiſtent with the general Iſſue, it fen 
agreed at this Day, That if the Defendant in an Appeal of Death, by 
m Wife, plead Nungques accouple in loial Matrimony ; wor in an Appald 
Death by one as Heir, plead that the Appellant is a Baſtard, or that! 
hath an elder Brother of the whole Blood alive, or in? any Ape 
of Death, plead that the Perſon ſuppoſed to have been killed, was a 
above a Year before the Purchaſe of the Writ, or that 4 the Apel 
hath formerly brought an Appeal for the ſame Fact againſt another It 
ſon, who was thereon attainted and hanged, or generally any a 
Plea not amounting to an implied Confeſſion of the Fact, as a Rela 
Sc. Whether it be triable by Matter of Record, or by Pais; and vi 


admit that he once had a Right, but ſhew that he is now barred; he m 


And if ſuch Plea be triable by the Common Law, unleſs the Appel 
reply both to that, and alio to the Plea of Not guilty, he diſconti 


needs only to reply to it, and not to the Felony, till after ſuch Pa 
been tried. But it is holden in many Books * of good Authority, Tia 
Man ſhall not be admitted to plead a Releaſe, and the general Idfue + 


4 

22 Ed 4. 39. b. 40. Raftal's Entries 49. pl. 6, 7. 50. pl. 8. 583. b. 584. S. P. C. 98. _ - |; 

21 H.6. 28, 29. 4H.7.5. pl. 1. 9 H. 4. 2. pl. 7. 35 H. 6. 57. Pl. 2. 8 Ed. 4. 3. fl. 
14, . 4H. 7. . b. 6. 8. 1 7 Ed: 4. 14. pf. 3. 1 H. 2008- v Cro, El. 223. 


al 


4 
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141. 

Yelv. 204. 
Cro. Jac. 283. 
© 4 Co. 4c. 

1 3 68 

4 Finch 385. 
St. C. 151. 


general Iſſue was received. However, I do not find it any where holden, Letter A. 


ol 1 , H. 6. 57, 
eat of the Plaintiff; by ſuppoſing that the Fact, if committed, needs a pt. 2. */ 


ml Iſſue afterwards; and as to the Plea of a Releaſe, whether that be- tries 84 \ 


Ae condemned, as ſhall be ſhewn more at large in the Chapter of Tt 9 1 . 


murrers. | ; ts 194, 208, 
ww, 138. As to the ſixth general Point, viz. Where the Appellant 15 2 7 


ul render Damages to the Appellee for a falſe Appeal, having premiſed To Ed. 3-19, 
it by the Common Law a Defendant may i recover Damages for a falſe 1. + HP 
malicious Appeal, againſt the Appellant and his Abettors, by a Writ of 1 4 1 9 1 
piracy, or an Action on the Caſe, in the Nature of ſuch Writ, as hath 8. P. C. 98. 

d more fully ſhewn in Book 1. * I ſhall here endeavour to ſhew in what Fg Ce 

e and in what Manner he may, if he chuſe rather ſo to proceed, re- 4209. 

ſuch Damages by the Statate of Weſtminſter 2. 12. which was made 27 Aff. pl. 3. 
is ſpeedier Remedy, and is enacted as followeth. | | Fa 1 
n 139. Poraſmuch as many through Malice intending to grieve others, Keilw. 100. 
"cure falſe Appeals to be made, of Homicides and other Felonies, by Ab- 4 F. C. 190, 
Irs, baving nothing to ſatifie the King for their falſe Appeal, nor to the Par- Finch 385, 
ch pealed for their Damages : It is ordained, that when any being appealed of 386. 
"0, ſurmiſed upon him, doth acquit himſelf in the King's Court in due Man- 10 22 on 
either at the Suit of the Appellor, or of our Lord the King, the Juſtices be- pl. 10. 


Keilw. 100. 


i 2 Inſt, 333. Keilw. 27. a, S. P. C. 167. Þ. E Book 1. Ch. 72. Sect. 2 and 3. 
Eee 2 
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208. , b o - 2 
25AT gt 39. in the * Reports and Entries © relating to this Matter, Damages fem y 


Loy I. Quinto, Puniſhment for a legal Proſecution, which he has reaſonable Eyida 
I 26. A. . . . . 0 

40 Ed. 3, 42. induce him to commence, though it may not be ſufficient to induce | 

PL. 24. to convict the Defendant. Neither do I fee any Reaſon why the by 


P. g. 


„ -âqæs “ 
fort whom the Appeal. ſhall be heard and determi ned, ſhall puniſh the Abjelly 
a Year's Inpriſonment; and the Appellor ſhall 215% reſtore to the 
e 


appealed their Damages, according to the Diſcretion of t Tuſtices, hy. 
Ipect to the Impriſonment or Arreſtment, that the Party W hath fa ain 
by Reaſon of ſuch Appeals, and to the Infamy that they ve incurred y f 
mpriſonment, or otherwiſe ; and ſhall nevertheleſs make a gievous Fin unt 
' the King. And if peradventure ſuch Appellor be not able to recumpere f. 
Damages, it ſhall be inquired by whoſe Abetment, by Malice, the Appeal u. 
commenced, if the Party appealed defire it. And if it be found by thy * 

Inqueſt, that any Man is Abettor thro Malice, he ſhall be diſtrained by a; 
dicial Writ at the Suit of the Party appealed to come before the Ty, 
And if he be lawfully convict of ſuch malicious Abetment, he ſhall be hunt 
by Impriſonment and Reſtitution of Damages, as before is ſaid of the ui 

And for the better Underſtanding this Statute, I ſhall endeavour to fv 
bow the ſeveral Parts of it have been expoundet. = 
Se#. 140. And firſt, Whereas the Words of the Preamble ar, f 
many through Malice procure falſe Appeals to be made dy Appellors, lu 
nothing, &c. And in the Purview it is ſaid, That it ſhall be inquired iy ui 
Abetment, by Malice, the Appeal was commenced, &o. And if it be fundth 
any Man is an Abettor, through Malice, &c. In all which Places the Val 
is expreſly referred to the Procurers and Abettors only, and in no Patt 
*1 Inft.139. the Statute to the Appellant, it is holden by ſome, That where er 
> a .g, Appellee is acquitted of an A | of Felony, he ſhall recover Dany 
Vide Linie. by Force of this Statute againſt the Appellant, except only where he K 
ton, Section been indicted of the ſame Felony before. And it muſt be confeſſel, 


26 H. 8. 3. nerally of Courſe to have been awarded againſt the Appellant, on b 
pl.14 Acquittal of the Appellee in all other Caſes, without any finding f 


d See the 


Books cied the Appeal was malicious. Ye it is holden by * others, That the 
under ths pellant is no more within the Intent of the Statute, than his Abettor, 


83 teſs his Appeal were grounded on Malice. And if it be conſiderei, ui 


Aon. where the Appellant is to render Damages by Force of the Statute, Is 
: moe En- alſo, by the expreſs Words of it, to have a Year's Impriſonment, ad 
18. Þ (gg be grievouſly ranſomed to the King; ſurely it cannot be imagined that! 


Letter B, Makers of the Statute intended in any Caſe to expoſe him to ſo . 


54. 


Fa 4. 6. an Appeal againſt one who hath been before indicted, by a ſufftcent 


a 4H 7.2. pellee has been indicted before ; which is this, that the Appellant 
pl. 8. | 
: i. 41 1 it was not meerly founded on Malice. And this is alſo one of the Rel 


pl. 6. 


49 Fd. 3. 42. pl. 24. 14 H. 5. 2. pl. 8. 20 Ed. 6. pl. 5. 40 Aſſ. pl. 18. Fitz. Damages, 67. 0 
N. 24. 14H. 7. 3. pl. 8. a1 Al. pl. 77. 2 Inſt, 384. e 


* 1 


2 


hap. 23: Of Appeal. = 
| Books above mentioned, in which Damages ſeem of Courſe to be awards 

| gunſt the Appellant, without any Inquiry, whether his Appeal were 

A cious or not; it may be anſwered, That the Books ſpeak as gene- 

ly in Relation to the Recovery of the Damages againſt the Abettors; 

d yet it ſeems? plain from the whole Purport of the Statute, that they * 2 Init. $84. 
'not within the Purview of it, unleſs their Abetment were founded on f ch. 
ns. And ſome * ſeem to have gone ſo far as to hold, that the Heir Fl. Com. 

do abets his Mother in bringing an Appeal for the Death of his Father, 38. b. ems 
| be in no Caſe within the Statute, by Reaſon of ſuch Abetment; be- VideDy.120. 
uſe Nature and Duty oblige him, in ſuch a Caſe, to abet his Mother, pl. 10. 

this Reaſoning, if ſtrictly examined, ſeems to prove no more than this, ni can 
Mt in ſuch a Caſe the Heir ſhall prima facie be intended to have abetted El. Com. 88, 
Appellant, rather out of Duty than Malice, and that therefore he b.  _ 
ll not be taken to be within the Purview of the Statute, without * 
ſtrong Evidence of his Malice. But ſurely it cannot be denied, 

it in ſome Caſes it may be notorious, That an Heir abets ſuch an 

ppeal, not out of Duty but Malice; as where he himſelf, without the 

1 probable Ground of Suſpicion, is the firſt Promoter of the Proſecu- 

n; or where he cauſes it to be carried on by violent and unfair Methods, 

t for the Sake of Juſtice but Oppreſſion, in which Caſes it ſeems harſh 

fy, That he is not as well within the Meaning as Letter of the 

$f. 141. Secondly, In the Conſtruction of the Words Homicides and 
kr Felontes, in the Preamble of the Statute, it hath © been adjudged that Fitz. Coro. 
Purview of it extends to Rape, which was made a Felony by another pI Cn 7 
Inch of the ſame Statute; and it is * holden, both by Coke and Staund. b. * 
, That, it in like Manner extends to Offences made Felonies by any ſub- Supra, Sect. 
vent Statute. 5 x7 | 5 . ho Tok 384. 
Kal. 142. Thirdly, In the Conſtruction of theſe Words, When any being 8. P. C. 198. 
fealed of Felony ſurmiſed upon him, doth acquit himſelf in the King's Court Letter D. 

due Manner, either at the Suit of the Appellor, or of our Lord the King; 
ems to have heen generally agreed, That no Acquittal is within the In- 

won of the Statute, * unleſs it be had on an Appeal, (either at the Suit 78. p. c. 169. 
tte Party, or of the King, after a Nonſuit of the Party,) and be of Letter B. 

2 Nature as s finally to bar all other Proſecutions for the ſame Felony, Vid. 385- 
ther at the Suit of the King, or of the ſame, or any other Party. And 2. pl. 5. 
relore it ſeems clear, That no Damages ſhall be recovered on the“ A- 55 6,0169. 
ment of an Appeal, nor on the bare Nonſatit of the Appellant, nor sÞp. 5 3 
re the Appellant is barred, either by a * Demurrer, or by a! Plea, Letter A. 
ing that he is not intitled to the Appeal, nor on any Acquittal on an br * 
ficient ® Original ; becauſe in all theſe Caſes the Appellee is liable to i. 4 Ba 
ther Proſecution for the ſame Felony. And if a Perſon appealed of 5 12. 
urder, be found guilty * of Homicide by Miſadventure, or Se defen- ger 4 oy 3 
W, which will be a Bar of any other Proſecution for the fame Killing; But 33 H.6.r. 
Lit hath been reſolved that he ſhall not recover Damages, not * only be- 13 

le it appears that the Appeal was not groundleſs, but alſo becauſe 102, 
Appelle is not totally acquitted. But it is * clear, That the Ap- 46 Ed. 3. 22. 
ke is intitled to his Damages, where he is acquitted on an Appeal $4.90 5 
de Suit of the King, after a Nonſuit of the Plaintiff, where he this Caſe. 
Uuies * the Appellant in a Trial by Battle. Alſo if two be appeal- 1e, la. 38s: 


Fitz. Coro. 1 2. 


the one as Principal, and the other as Acceſſary; and the Jury be- S. P. C. 169. 


fd Atv. , | | : Letter A. 
ant, 25. 2 Inſt, 385, S. P. C. 169. 4 Co. 45.2. 47-4. Fitz. Coro. 444. 9 H. f. 2. S. P. C. 169. 
4 th 2 Inſt, 385, S. P. C. 199. * Vide ſupra, Sect. 138. pl. 8. 41 Aff. & 24. Fitz. Coro. 


Damages, 7. 4 Fitz. Coro. 98. 8. P. C. 169. Letter K. 
ing 


38-6. r. becauſe he. is impliedly acquitted by the Acquirigh,0:the Panel 


233 H. 6. 1. becauſe in ſuch Caſe the Acquittal of the Principal is as much an Acgy 


463. before his Attainder, becauſe it doth not appear but that he might har 
| Letter A. St guilty. | | 


ps 


2 9 H. 5:2. was put in Danger by the“ Appeal. But there were formerly ſome 0 


Yelv. 203. to be a good Rule, That the Defendant ſhall not recover Damages wi 
I Co. 45. a. firmed by any Authority, beſides the Year-Book of 9g H. 5. 2. it may l 


iS. P. C. 169, ſelf on his Trial and be acquitted; it is ſaid, i that he ſhall recow! 


1 88 1 Appeal. 3 Bool. 
ing charged on the. Acceſſary, as well as the Principal, do acquit the Þ; 
*S. P.C.168. cipal ; it ſeems to be * agreed, that the Acceſſary ſhall recover Du 3 


: T . by the Intent of the Statute, without any expreſs Verdict | concerning 15 


200 


it is impoſſible, that there ſhould be an Acceſſary where there is no Pin 
pal. And this Reaſon ſeems to hold as ſtrongly for the Damages, o 
| the Acceſſary doth not appear on the Trial or Acquittal of the Pry 


: N 8 385. tal of the Acceſſary, as where he doth. appear. But it is holden « 59 
Edward Coke, That ſuch an Acceſſary ſhall not recover Damages, bon 

18. F. C. 168. no Jury can be returned to aſſeſs them; and Sir William Staundford“ jy 
. to be of Opinion, that ſuch an Acceſſary ſhall not recover Damage u 
pl. 24 leſs he be expreſly acquitted by Verdict, after the Acquittal of the Bir 
* Vide fuprs pal. Yet whether the Juſtices themſelves may not, in a Caſe of thi) 
ture, if they think fit, aſſeſs the Damages, without any Jury, or eleg 
ſeſs them by an Inqueſt of Office, may deſerve to be conſidered. Af 
ſeems to be to little Purpoſe to require an actual Acquittal of a Pe 
where it appears by the Acquittal of another, that he could not be gal 
However it ſeems clear, That a Perſon appealed as Acceſſary to two Þy 

f > Inſt. 385. Cipals, ſhall not * recover Damages by the Acquittal of one of then; 
Dy er 120. Pl. cauſe for what appears he might be acceſſary to the other, Neither! þ 
Fitz. Coro. he recover Damages where he is diſcharged by the Death of the Ping 


8. P. C. 1 


33 H. 6. 1. Sec. 143. It ſeems at this Day, that if a Defendant, appearing i 
erroneous Proceſs to a good Appeal, be acquitted, he ſhall recover Dany 

by the Intent of the ſaid Clauſe, becauſe ſuch an Acquittal is a good By 
any other Proſecution for the ſame Felony, and the Life of the App 
3 33 nions, That the Appellee in ſuch a Caſe ſhould not recover Damags, | 
C. 169.b. cauſe his Life was not in Danger at the Time of the Trial, for du 
Fitz. Coro. might have taken Advantage of the Error in the Proceſs: But granig 


Cro. Jac. 284. his Life is not in Danger at the Time of the Trial, which yet I find nota 


ſwered, That in the Caſe in Queſtion the Defendant's Life is in Dangerd 
Time of the Trial becauſe the Error in the Proceſs is ſalved by his A 
ance, as ſhall be ſhewn more at large in the Chapter concerning Proctls 

Se. 144. If a Perſon who has taken a Releaſe, or prayed the t 
of Clergy, waive ſuch Releaſe, or Benefit of Clergy, and put i 


FA Nog A. Damages, notwithſtanding the Objection that the Taking ſuch Releak, 
Coro. 386. & making ſuch Prayer, ſeem to carry with them an implied Confeli 
33H.6.1. Guilt. | „„ 
Saves, Sect, Seck. 145. Where-ever any Perſon 1s ſo far acquitted on an Appeal c 
135. on at the Suit of the Party, as to be intitled to his Damages, he ſhall l 
12 169. Judgment for them without any Proceſs to bring in the Party to anne 
the Damages, becauſe he is ſtill in Court; but where he is ſo acqult 
an Appeal carried on at the Suit of the King after a Nonſuit of the [4 
he ſhall not recover Damages, without a Scire facias, to bring in the I 
becauſe he was out of Court by the Nonſuit. EY, 2108: 
Fourthly, In the Conſtruction of theſe Words, The Fuſtices befor? wh 
Appeal ſhall be heard and determined, ſhall puniſhthe Appellor by a ear Ini 


and the Appellor ſhall nevertheleſs reſtore to the Parties appealed their 7 
K a 


Chap. 23 Of Appeal. 201 
cording to the Diſcretion of the Fuſtices, having Reſpect to the Impriſon- 

wt or Arreſtment, that the Party appealed hath ſuftained by Reaſon of juch 

| yheals, and to the I. nfamy that they have incurred by the Impriſonment, or 

w/ e, SCC. the following Points have been holden. 

| 08, 146. Firſt, That Juſtices of Niſi prius * have no Power to give 210 Ed. 4.143 
ment for ſuch Impriſonment or Damages, upon an Acquittal before ++ 2 
em, whether before or fince the Statute of 14 H. 6: by. which it is en- pl 72 . 
d, That ſuch Fuftices ſhall have Power in all Caſes of Felony or Treaſon, 5. P. C. 164, 
give their Judgments, as well where a Man is acquitted, as where he is 9 508 
intel. For * the Words above mentioned in the Statute of Weſtminſter *S. p. c 169. 
ire to be intended of ſuch Juſtices only before whom the whole Plea of Letter D. 

e Appeal is heard and determined, and therefore in Striftneſs can extend 

the Juſtices of the King's Bench only, where the Appeal is commenced 

te them (for that the whole Appeal is in ſuch Caſe heard and deter- 

ied before them, either in Perſon, or elſe by others delegated by; and 

reſenting them,) and not to the Juſtices of Niſi prius, who have no- 

1g to do with the Appeal before the Trial, nor any Original Power to 3 
t. And the Statute above mentioned of 14 H. 6. hath been conſtrued 5 
intend only to enable Juſtices of Ni prius to give the Principal Judg- 

t, and not to transfer to them from the Court of King's Bench, a 

rer in collateral Matters. Yet © Juſtices of Ni prius have by Uſage not * 4 Co. 93. b. 
to be diſputed, gained a Power to aſſeſs the Damages, and to inquire ay 8. 
the dufficiency of the Plaintiff to anſwer them, and alſo of the Abettors. N _ 0 
| do not find that they have ever given Judgment for the Damages. Bro. Appeal, 
there is no Doubt © but that, if ſuch Juſtices be alſo Juſtices of Aſſiſe, Pics. Caro. 
is fuch have an Appeal commenced hefore them, they may, as Juſtices 463- 

Alle, upon the Acquittal of the Appellee, not only inquire of the Da- 33 6. 
8, Cc. but alſo give Judgment for them, both by the Letter and Mean- 142 Ed. 4.1 
of the Statute. 74 pl 44. F 
af. 147. Secondly, That if a Jury give too ſmall Damages to the mon apps, 
lee, the Court may increaſe © them; from which it ſeems to follow, Gol 223. 
tif a Jury give too large Damages, the Court may abridge them. * 
| ſurely no leſs can be implied by the Statutes ordering, That the . AM. pl. 
Jags ſhall be given according to the Diſcretion of the Juſtices, Re- 19, ſeems to 
being had to the Impriſonment, &c. And this Conſtruction alſo ” 1 5. 
axrecable to the Rules of Law in other Caſes, by which the Court _ 
id to have a general diſcretionary Power, except in ſome ſpecial 3471.4. 9. b. 
„as Locals Treſpaſſcs, Sc. either to increaſe or abridge the Damages 85 e 
d by an Inqueſt of Office; and where a Jury which hath acquitted an 3, H. 4- 4 
lee inquires afterwards of the Damages, it ſeeras in Reſpect of ſuch oh; 5 

uy to be no more than an Inqueſt of the Office, tho' it were returned f "Wa 
the Cauſe. | 19 H. 6.31, 
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@. 148. Thirdly, That if there be ſeveral A | Re: 
ppellees, and all of them 19 H. 6. 10. 
tec, the Damages ought to be ſeverally “ aſſeſſed as to every one of pl . 


; and this doubtleſs is agreeable both to the Letter and Meaning of 8 


. which provides that in the giving the Damages, Reſpect thall vide 27 H.s. 
I Bs Impriſonment and Infamy, and other Damage ſuſtained by 2. Pl. 8 & 

* the Appeal; and theſe being ſeveral, and receiving different 2422 
'atons from the different Circumſtances of the Perſon's particular pl. 8. 


it cannot but be reaſonable, That the Damages be aſſeſſed ſeverally 10 f. 6. 42. 


pl. 86. 
f 19 H. 6. 10. 
6. 20. b b 8 P CO . pl. 28, | 
A P. C. 170. Letter A. Dyer 120. pl. 10. 8 : | | 
. Fire: Dag 55. FH. 5 r re 
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Hobart 98. 
b 2 Inſt. 385. 
11 Co. 77. b. 
9 Co. 73. a. 


1 Rol. Rep. 


170. 
8. P. C. 170. 


Letter B. 


Fitz. Coro. 


pl. o 


5. Inſt. 132. b. 


Pitz. Judg- 


ment, 108. 


e$.P.C. x50, 


Letter D. 


171. Letter A. 
© 2 Inſt. 386. 


they are to be inquired of in ſuch Caſes only, wherein the Appellant i 


1 57 . „ 
:oH. 7.7.0 


® 2 Inſt. 386. 


Caſes of like Nature, to make an Inquiry by a Jury, it 1s cn 
reaſonable Conſtruction of the general Words of the Statute, tat 


Seck. 149. Fourthly, That a Monk or Feme Cove 


ber Coverture, and are a good © Ground of a Writ of Conſpiracy x þ 
Common Law, brought by the Husband and Wife; and ſince the wil 


be given for the Wife to recover the Damages, which would as much 


the Husband die without ſuing it, and the Husband alone ſhall have Ju 


0. ment for the Damage done to himſelf. 


pellor be not able to recompence the Damages, it ſhall be inquired by wiſe 


Of Appeal: Vorky 


rt, being appealed 
without the Abbot, or Husband, cannot have a Judgment for the Ps 
on their Acquittal, becauſe they are diſabled by the Law to recoyer any q 
mages without the Abbot or Husband ; and the general Words of , 6 
tute ſhall not be conſtrued to enable Perſons in a Point, wherein the 0 
mon Law hath diſabled them. But the Authority of this Opinion, * 
Wife, is queſtioned by * Hobart, neither do any of thoſe ® who ſcen 
give it greater Weight, bring any other Proof of it, than a Note in Fig 
herbert's Abridgment, of a Reſolution to ſuch Purpoſe, in the Tine , 
Edward 3. as to the Caſe of a Monky and an Aſſertion, that the Ly 
the ſame in the Caſe of a Wife: Againſt which it may be plauſibly amy 
That fince the Impriſonment and Infamy ſuſtained by a Feme Oorer | 


a malicious Appeal againſt her, are far from being leſs grievous in Relpet 


* 


may take any thing to the Benefit of her Husband, and it appears t 
Court that the Appellant by his own Act, without any Default eiche! 
the Husband or Wife, gives them a good Title to the Damages; and fn 
no expreſs Judgment can be given for the Husband, being not a Pay 
the Record, and it is moſt for his Advantage, as well as his Wife, d 
a preſent Judgment be given: It may perhaps be thought no unreal 
Conſtruction of the Statute, that in this particular Caſe Judgment fu 


for the Benefit of her ſelf and her Husband, as an expreſs Judgmei| 
them both on a Writ of Conſpiracy. 

However, It is certain, * That if the Husband and Wife are both 
them appealed and acquitted, they ſhall have a joint Judgment for the] 
mage done to the Wife, for which the Wife alone ſhall ſue Execution 


Fifthly, In the Conſtruction of the Words, And if beradventur: tle 4 


ment, by Malice, the Appeal was commenced, if the Party appealed in 
And if it be found by the ſame Inqueſt, that any Man is Abettor tori ! 
lice, he ſhall be diſtrained by a judicial Mrit, at the Suit 1f the Party aa 
to come before the Juſtices, &c. The following Points have been hola i 

Sed. 150. Firſt, That © the Abettors are in no Caſe liable to rende 
mages, where the Appellant himſelf is not liable, tho' never ſo ſufioi 
and this is confirmed by Experience, and the manifeſt Purport of ts 
tute, which by direCting that the Abettors be inquired of, where tle! 
pellant appears inſufficient to anſwer the Damages, plainly intimate d 


have anſwered them, if he had been able; and agrecably hereto it mH 
be ſettled, * That a Releaſe of Damages to the Appellant will dich Wl ti 
Abettors, if they can produce it. ro TY n 00 
Seck. 151. Secondly, That * unleſs the Appellant be found by id, io 
to be inſufficient, the Abettors ſhall not be inquired of; and yet the © 
tute doth not expreſly dire& that the Jury ſhall inquire of the Suff. 
of the Appellant. But it being the general Method of the Law u f 


Inquiry may be made in the preſent Caſe. Yet, whether the Jul 
themſelves may not, if they think fit, make ſuch Inquiry without 3 U 
2 b | 


i being but an Inquiry of Office, may deſerve to be conſidered for the Rea- 
ons n the 52 and 147 Sections of this Chapter. However there can be no N 
Doubt but that the Inſufficiency of the Appellant muſt appear by one or | 
e other of theſe Inquiries, before the Abettors can be inquired of 
$44. 152. Thirdly, That * the Abettors may traverſe the Jury's Finding « S. P. C. 171 
e Appellant to be inſufficient, or that they abetted him, &c. For it is Letter A. l 
unnd that a Man ſhould be concluded by any Matter whatſoever, found to _— * 
is Prejudice in an Action, to which he is no way Privy. Alſo it is holden 1 98 
1 Staundforde, That if a Jury on the Acquittal of one Defendant find wg | 
bat there were no Abettors, yet they may afterwards on the Acquittal of tries 5 . 
other Defendant find that there were Abettors, becauſe there is no Reaſon Bro. Appeal, 
it the firſt Inqueſt ſhall bind one who is not Privy to it, and has no Re- 7 "Peak 
dy againſt it. But the contrary hereto is holden in the Book of © Af- Letter F. : a 
res, where the Court refuſed to inquire of the Abettors, on the Acquittal 4 Af. 24. 
a Defendant, becauſe it had been found on the Acquittal of another, that | 
cre were no Abettors ; but this Caſe, if thoroughly examined, ſeems re- 
rnant to it ſelf ; for the Jury were permitted on the ſecond Acquittal to 
x the Damages, which yet are ſaid to have been taxed before; but to what 
pole ſhould this be done, unleſs it were firſt found that the Appellant 
s ſufficient or elſe that there were Abettors, which could not but con- 
che firſt Finding; as alſo the ſecond Taxation of the Damages muſt do, 

|} it were wholly the ſame with the firſt. | 
Sf. 153. Fourthly, That“ if the Appellant be found ſufficient to ren- , a 
Part of the Damages, and not the Whole, Judgment ſhall be given a- . P. C. 2 
ſt the Abettors for the Whole, and not for Part againſt them, and for Letter D. 
other Part againſt the Appellant ; for that theſs Words of the Statute, _— "5: 
peradventure the Appellor 5 not able to recompence the Damages, muſt be 8 H. 5. 6. 
lerſtood of all the Damages. pl. 26. 


Heck. 154. Fifthly, That © the Appellee after his Acquitt may ſue for hey Ig z. 
Damages by Attorney. | | 2 Init. 386. 


Self, 155. Sixthly, That * though the Statute expreſly give only judicial = 3 
ceſs for the Recovery of the Damages againſt the Abettors, yet the Ap- Bro. Appeal, 
ke may, if he think fit, take out an Original Writ of Abetment, 96. 


Cont 
undd on the Statute, and therein count to greater Damages than were Ag. ol. 8. 


nd by the Jury; which in Reſpect of ſuch Finding, being but in Nature Fitz. Coro. 


203 


a Inqueſt of Office, ſhall not conclude the Appellee. 9 
Pad. 156. Seventhly, That 5 if the Appellee chuſe rather to proceed 74. . 


the Recovery of his Damages by judicial Proceſs, than by Original ; it * Fitz. Coro. 


Ids of the Statute ; yet there is a Note“ of: an Old Caſe, wherein a Ve- fur le Statute, 


e was firſt awarded; but it is i queitionable, whether this be juſti- = hs 
it M by the Statute or not. | 5 | | 387. 1055 
cc. 1 5. Eightly, That * it is Time enough for the Appellee to 8. P. C. 171. 


the Time and Place of the Abetment, when the Abettors appear 1 788 


i fuch Proceſs ; and by ſuch ſhewing he ſupplies the Omiſſion of the 28. P. C. 151. 
m nat finding any Time or Place, on their Inquiry of the Abet- Letter B. 
TY & | : 2 oo 386, 
— | 1 1 
, 58. Ninthly, That ! the Nonſuit of an Appellee, either in an Fir. Eoro. 
ml Writ, or Proceſs againſt the Abettors whether before or after 182. 


Karance lc f 18. P. C. 121. 
cc, is no Bar of a ſecond Writ or Proceſs. | 11 


2 Inſt. 3 86, 


Caron 3 2 C. 171, Letter A. 2 Inſt. 386. Fitz. Coron. 45. I'S. P. C. 171. Letter C. I Inft. 139. 
380. 


Sec. 1:9, 


weſt for him to make Uſe of a Diſtreſs, which is given by the expreſs H 1 
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boy Of Approver. Boch li 
8. P. C. 170. Sef. 1 50. As to the ſeventh general Point, vi. Where the Appel 
3 to be fined, there can be no Doubt but * that by the expreſs Words of th 
n expounded Statute of Weſtminſter 2. 18. Where- ever the Appell 


22 Aſl. pl. 39. Or his Abettors, are by the Purport thereof to render Damages to an ad 


8 H. 4. 17. pellee, they are alſo to be fined to the King, and impriſoned for a Yeu 


e Alfo it ſeems clear from the general Purport of the * Books, that an 4 
ny a pellant appearing to have brought an ill grounded Appeal, whether of bs 

wing . . , & 
Part of this lony or Mayhem, ſhall be fined, in many Caſes wherein he is not li 
Section. to render Damages by the Statute above mentioned; as where he is iN, 
3 Coro. ſuit, either againſt all, or Part * of the Appellees only, whether after g 
8 Co. 60. a. as ſome f have holden, before Appearance, or where the Writ abate _ 
6 be 70. the © Default of the Appellant in wilfully ſuing by a wrong Name q 
ſeems contra- vitious Writ, Cc. and even a Feme Covert, * ſuing an Appeal known 
ry. her to be groundleſs, as for the Death of a Husband whom ſhe komt 
© <4 ohh be alive, ſhall be fined. But it is certain that where a Writ abates hy f 
« Fitz. Fines, ACt | of God, or for any other Cauſe, no way imputable to the Appell 
49 he ſhall neither be fined nor amerced. Allo it is certain, that an Infini 


"Neg ” hg in no Caſe to be fined for a falſe Appeal, but ſome * have holden that 


. 
P See the 


ds may be amerced, which is contradicted by others, who ſay, * That a 
: 22 Af pt 7: fant can in no Caſe be amerced. : 

82. | 4 | | 

Fitz. Coro. 182. Fitz. Fines, 107. £8 Co. 60. a. 9 H. 5. 1. pl. 3. Fitz. Fines, 28. Bro, Fu, if 
Fitz. Coro. 121. * Bro. Appeal, 25. 8 H. 4. 17. pl. 2. Fitz. Brief, 612. n Bro. Fines for Contny,s 
41 Aſſ. pl. 14. n Co. Lit. 127. Cro. Ca. 161. Vide 1 Danvers's Abridgment 462. L. pl. 1, 2, 43.1 
9, 10, 13. 75 


CHAP. XXIV. 
Of Approver. 


Sect. I. > dr gone through the ſeveral Kinds of Appeals fl 

El | nocent Perſons, I am now in the ſecond Place to confidet 

Nature of an Appeal by an Offender, confeſſing himſelf to be ou 

*S.P.C. 142. who is commonly called a Prover or * Approver in Engl:/h, or Pn 
3 *9: in Latin; becauſe he muſt at his Peril prove his Appeal in eveiy Pol 
2H.H.P.C. and for ſo doing is pardoned of Courſe, And for the better Unde 
225, 226. ſtanding the Nature of ſuch Appeal, I ſhall examine the following . 


culars. 


When a Man may be ſaid to become an Approver. 
Who may be admitted to be Approvers, and who not. 
In what Caſes. | om 

Of what Offences. 

Againſt what Offenders. 

Before what Juſtices. OS! 
How they are to be ordered and demeaned, both before and aft 
Appeal. Frm 2 | 


> 6 18 IN 


8. M 


2 


. What Proceſs is to be awarded againſt the Appellees. - 


In what Manner the Court is to proceed upon, and after the Trial. 
A How the Approver 1s to be rewarded for making good his Appeal, 


4, 2. As to the firſt Point, viz, When a Man may be ſaid to be- 
me an Approver, it ſeems * agreed, That a Man is then properly an Ap- . H. P. C. 192. 
over, when being indicted of Treaſon or Felony, before competent Judges, 2 H. H. P. C. 
gin Priſon for the ſame, and capable of being an Approver, he confeſſes 3 
- Indictment, and is ſworn to reveal all the Treaſons and Felonies he 130. 
"ws, and then before a Coroner enters his Appeal againſt all that were 
'+#ners with him in the Crime in the Indictment, being at the Time of 
E A peal within the Realm. 15 8110 
I to the ſecond Point, vig. Who may be admitted to be Approvers, 
rr i 

. z. Firſt, That“ a Peer of the Realm cannot be an Approver. 
ect. 4. Secondly, That © neither a Perſon attainted of Treaſon, or Fe- H. P. C. 194. 
y, nor even one outlawed in a Perſonal Action, as ſome * ſay, can be ,3 Inſt. 129. 
Approver, becauſe by his Attainder or Outlawry, he is out of the Law, s.8. C. 1 46. 


i his Accuſation ſhall not be of ſuch Credit, as to put any Perſon upon Letter C. 
Trial. | vi 258. 


4. z. Thirdly,” That * an Ideot, or Perſon born deaf and dumb, or Fitz. Coro. 
one that is Non compos at the Time, or an Infant under the Age of 2,127, 


ü 167, 387, 
cretion, cannot be an Approver, becauſe no ſuch Perſon ought to be ad- Ws ih 
ted to take the Oath before the Coroner, without which there can be no 11 Af. pl. 27; 


| | 17 Aſſ. pl. 4. 
provement, 5 „ 3 . 4 Bro. Ap- 
cf. b. Fourthly, That it is holden both by * Szaundforde, & Coke, and peal, 57. 
Hake, That no Woman, nor Infant, can be an Approver, but it is ob- ** Ch. 23. 
ble that the Opinions of Staundforde and Coke ſeem chiefly to be Fitz. Coro. 
unded on this Foundation, that the Appellee may have ſuch like Excep- 175. 


1s zgainſt Approvers, as the Defendant may have in an Appeal brought 5 5 , 
i lawful Perſon, and therefore may except that the Approver is within H. P. C. . 


e or a Woman, c. becauſe ſuch Perſons cannot wage Battle; but it ag ſupra 
ng ſettled at this Day, that theſe are no good Exceptions to an Appeal 7 x 0940 
wht by a lawful Perſon, as hath been more fully ſhewn in the prece- Letter P. 


Chapter, it ſeems to be juſtly queſtionable, whether they are now to I 


be added, that in the Opinion of * Hale, contrary to that of l Staund- 233: 


| . 18 | 
land ® Coke, a Man above the Age of ſeventy, or maimed, may be =— * 
Approver, though he cannot wage Battel; from whence it follows clear- * H. P. C. 192. 


that in the Judgment of Hale, there is no Neceſſity that an Approver . P. C147. 


ud be able to wage Battel, [53] 1 . "x 29: 
4,7, Fifthly, That it ſeems to be * agreed, That a Perſon in holy S. P. C.147. 
fers cannot be an Approver, becauſe it is a Rule, that no Member of 1 A, 

hae} can ſue any Appeal whatſoever, in a Matter or Cauſe of H. P. C. 192. 


5 | 3 Inſt. 139. 
| 1 8 6 : : 3 © 1 „ . 
Ps to the third Point, viz. In what Caſes one may be admitted to be an n 


8 50, 231 441. 
rover, I ſhall obſerve, 3 Inſt. 129. 


. 8. Firſt, That no * one ſhall be admitted to be an Approver, till H. F. C-192- 
bath f. 8 a 3 0 : | S. P. C. 144. 
confeſſed the Crime charged againſt him in his Indictment. Letter B. 

7 9. Secondly, That it is holden ? in ſome Books, that he that hath once 145: a. 

ud Not guilty, cannot be an Approver, but ſhall be hanged, becauſe box LN. 

; found falſe, and his Confeſſion contradicts his former Plea; yet the 21 Ed. 3. 18. 

ay hereto is holden by 4 others, and © Staundforde admits that the r - 0 

pl. 103. 4 Finch 385. 12 Ed. 4. 10. pl. 26. Vide 2 H. 7. . 8. P. C. 145: 
Gg 3 Court 


mitted as good Exceptions to an Appeal, by an Approver. To which 2 H. H. P. C. : 
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206 Of Approver. 


2 Ed. 3.18. Seck. 11. Fourtbly, That it is alſo © agreed, That no Perſon an 


2 H. H. P. C. gainſt him, when his Appeal ſhall be rejected or falſified, as every Aphio 


2H.H.P.C. Perſon indicted be alſo appealed of the ſame Felony, he can no langt. 


Letter B. 


2 H. H. P. O. S$#. 15. As to the fifth Point, vis. againſt what Offenders a Perſon 


LY 


Court of Grace may admit ſuch Perſons to be Approvers, and tig 
15 — 129, much as can be contended for in any other Caſe ; for it ſeems ? agryy i 
> HI. H. pc the Court is not bound of Right, to admit any Perſon whatſoever to Wd 
226. Approver. [54] _ . . | 
51911 * 25 Seg. 10. Thirdly, That it is * agreed, That any one indicted of 
pl. 103. ; ff Bl 
3 Inſt. 129. is charged, amount either to Felony or Treaſon, he cannot be an 


Treafy, 
Felony may be an Approver, but that unleſs the Crime with whith 0 


pl. 24. 18 8 ah 1oN Accuſed; 
Lk 387. Treaſon or Felony, can be an Approver, unleſs he be actually indidd | 
Fitz. Coron. jt , becauſe his Confeſſion amounts not to a Conviction until he he Ih 


231, 448. 8 
ha ch 41. and conſequently puts it not in the Power of the Court to give Judgtme 


5 Inft. 120. ment ought to do. 5 5 
HI. P. C 193, Sed. 12. Fifthly, That it ſeems alſo to be generally“ agreed, Tut 
5 P.C.143-b. an Approver, the Reaſon whereof ſeems to be, that though the King nd 
Fitz. Coro. in his Diſcretion, by admitting a Perſon to be an Approver, Telit if 
„eg Judgment and Execution of one proſecuted by Indictment, which is l 

4 z Int. 129. Suit, yet he cannot delay them in an Appeal, which is the Suit of the 
Fines 387. and @ fortiori therefore it follows, That © if a Perſon be appealed on 
> i. H p and not indicted, he cannot be an Approver. 
228. Ser. 13. Sixthly, That notwithſtanding the Appeal of an Approjx nd 
S. P. C. 147. jn ſome Reſpects be looked upon as the Suit of the King, and equitilntt 
781 Letter C. an Indictment, yet the Appellee * of an Approver cannot become ak 
© 2 Rich. 3. prover himſelf, not only becauſe it would falſific the Appeal of the fit A 
ay; TY. prover, in ſuppoſing that he had omitted ſome of his Partners, but ao 
pl. 22. cauſe it would cauſe an infinite Delay; for the Appellee of ſuch n 
bro. Coro. prover might as well become an Approver of others, and ſo on. 


ies. Como: Sect. 14. As to the fourth Point, viz. Of what Offences a Perſon n 


33 be admitted to approve another, it ſeems s agreed, That no one can 
dens 5.79 prove another of any other Offence, but the very Crime contained int 


trary. Indictment, and therefore that he cannot approve a Man of a Crime d 
Rio Coro. different“ Nature, nor even of being Acceflary ! before or * after to thefa 
5 4 C147; Crime, becauſe no Man can abet, or receive himſelf. But it ſeems all 


Letter B. be agreed, That inaſmuch as the Oath of an Approver is general, tod 


H. H. P. O. cover all the Treaſons and Felonies he knows, if he accuſe any Perla 
228. Tt f | ; 
11 H. 4. 93. Crimes of a different Nature from his own, whether in the ſame, ori 


pl. 4 1 8 reign W County, his Accuſation will be a reaſonable Ground to car d 
Contrary. * 


8. P. C. 143. Proſecution againſt them for ſuch Crimes, though it“ be not of it {lt 
Letter a. Force ſufficient to put them on their Trials. 


2% . = - 
H. P. C. 194. be admitted to become an Approver, it ſeems e clear, That a Man may k 
3 Inſt. 129, Approver againſt any Perſon whatſoever within the Realm, whether bel 


111 640 in che ſame or a foreign County, provided he be named of the County ix 
4 _ 3875 in he dwells. But it is ſaid, That if it appear either by the P Out 
| hag To the Approver or the Return 9 of the Sheriff, or the T eſtimony r of e 
40 Aft. pl.zg. ſons of Credit in the County, that * there are no fuch Perſons, as fome\ 


11 11. 4.93. thoſe named in the Appeal, in rerum natura, or within the * Realm, of 


ol. 5 4. 3 ; H pr 
| 27ATpl.69. within the County, whereof they are named in the Appeal, the Appl 


| . eu 
10 Ed. 4. 14. {hall be hanged, unleſs the * Court in Mercy will ſpare him, becauit 
Ag Coro. Appeal in reſpect of ſuch Perſons appears to be falſe, or to no Purpoſe 
35, 208. Bro. Coro. 154. k Fitz. Coro. 126. I 2 Inſt. 629. H. P. C. 194. 12 Ed. 4. 10. pl. 26. bet 
37, 387. m Fitz. Coro. 437. 2 Fitz. Coro. 126, 127, 387. Fitz. Aſhſe, 446. Fitz. Coro 469. 1 
154. S. P. C. 145. Letter F. 1 Ed. 4. 16. pl. 4. Fitz. Coro. 153. 1 H. F. Caf #1 1 ( ys 
H. P. C. 195. S. P. C. 145. Fitz. Coro, 133. - Bro. Coro. 49. 21 H. 6. 34. pl. 1. H. F. C. 193. 
3. 16, pl. 4. 1 Aff. pl. 2. S. P. C. 145. Fitz. Coro. 46. „ | 


- on 4 1 


FI 


Of Approvte. : 207 


2 H. H. P. C. 


mJ cannot receive ſuch an Appeal; but this is contradicted by Sir Mat- 5 . 
As to the fixth Point, viz. In what Manner an Approver is to be or- 
red and demeſned, both before and after the Appeal, ch 

ulars ſeem moſt remarkable. | 2 | 5 | Bro. Appeal, 
$f. 17. | Firſt, That it ſeems to be ® agreed, That where-ever a Per- i 3 
n indicted of Treaſon or Felony confeſſes the Indictment, whether he 2 H. H. P. C. 
peled others or not, he puts it entirely in the Diſcretion of the Court, 229: 


! 1 . b : | „ 18. P. C. 144. 
ther to give Judgment, and award Execution againſt him, or to reſpite « 3 Inft. 1 - 


em till he (hall have made good his Appeal. 5 | | AE } 94: 

Ke. 18. Secondly, That“ whenever a Perſon is admitted to become an ; 's * 

pprover, the Court ſhall aſſign a Coroner to receive his Appeal, and ſhall 19 H. E. 34. 

en Oath from him to diſcover all the Treaſons and Felonies that he 28 or 
I lows, | 48, 49. ; 


02,19, Thirdly, That * the Court which admits a Man to become Fitz. Coro. 


| Approver, ought to limit him a certain Number of Days, to make his Wy 8576, 
peil in, during which it is holden by ? ſome, That he is to have a 2 H. H. P. C. 


N ny a-day as his Wages from the King; but by à others, That he _, 120 
e not to have it till he has made good his Appeal, by convicting the 1H. P. © 15 


ppellees. | 2X | | | 2 Inſt. 629. | 
&, 20. Fourthly, That the Approver during all the Time aſſigned AO 43. 


for making his Appeal, ought to be at his Liberty, and out of Fits. Coro. 3. 


aa bn; for he may diſavow an Appeal made by Dureſs of Impriſon- 5 Ed. 4. 10. 
ee but if he alledge that an Appeal was extorted from him by ſuch "HP Cage. 
be, and ſuch Allegation be found to be falſe, either by the Examina- 2 H. H. P. C. 


of the Coroner, or by an Inqueſt of Office, the Approver ſhall be 37% 43%: * 
Id, | | | | Letter C. : 
0. 21. Fifthly, that * the Approver ought to make his Appeal before 12 = 4.10. 
| Coroner, on every one of the Days limited for the Making of it; for Pn. Coro. 
BY on any one of them, and the Coroner record ſuch Failure, Judg- 37+ 439: » 
Mt be of ES 2 | ES | 206 Aſſ. pl. 19. 
all be given againſt him. 15 * Fitz 2. 
| | ES 333 
C104. 8. P. C. 145. Letter B. Bro. Coro. 34. 11 H. 4.93. pl. 54. 4 21 H. 6. 34. pl. i. „H. F. O. 


8 ** Coro. 439 S. P. C. 145. Letter D. Fitz. Coro. 1 18, 169, 255, 12 All. pl. 29. S. P. C. 145. 
| H. P. C. 195. Bro. Coro. 99. 26 Aſſ. pl. 19. 8. P. C. 145. Letter A. 


And 
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= C.1959: And fo ſhall it be * alſo, If after he have formed his Appeal before te 


2H.H.P.C. Proceſs to the Sheriff, againſt any Appellee in the fame County, fl 1 


462. p. C County: And it ſeems 4 queſtionable, whether he be not reſtrained by f 
n * * Statute of Magna Charta, Ch. 17. to award the Exigent to the Sberif 4 


Sect. 41, 43. 


Fitz. Coro. 


8. P. C. 146. ſuch Juſtice to award Proceſs of Outlawry into a Foreign County, 


108 Of Approver. Bock 


230. | * 
8. P. C. 145. and the Coroner record ſuch Variation. Y 


2 a p. Sef?. 22. As to the ſeventh Point, vis. What Proceſs is to be award 
81. F.C. 198. againſt the Appellees, it ſeems agreed, That the Coroner may am 


H. H. P. C. Coroner, he make the leaſt Variation in his repeating it before the Coun 


231. come to the Exigent ; but it is certain, that © he cannot award it 1; 
8. P. C. 146. | heriff ne Sheriff > 
e Fitz, Coro. Other Officer, except the Sheriff, nor to any Sheriff out of his Om 


29 Ed. 3. 42. his own County. But it ſeems * agreed, that the Juſtices of the Ky 
Supra ch. 9. Bench, or Juſtices in Eyre, might by the Common Law as well gw 
*H.P.C. 196. Proceſs of Outlawry, as any other Proceſs, againſt Appellees in any Cut 
S. P. C. 146. whatſoever. : | 1 
abs: And it is f certain, That Juſtices of Gaol-Delivery may award Pr 
H. P. C. 196. into any County, to apprehend and try them by Force of 28 Ed. i, 0 
- I P. C. monly called the Statute de Appellatis; but whether this Statute do imponed 
deſerve to be conſidered. | 58] - | 
As to the eighth Point, viz. In what Manner the Court is to pray 
upon, and after the 'Trial, I ſhall obſerve. _ 8 N 

H.P. C. 196. v6. 23. Firſt, That it is in the Election 5 of the Appellee, eile. 
S. P. C. 142. put himſelf upon his Country, or to wage Battel with the Approve, 
n Sect. 24. Secondly, That let there be never ſo many Appellees, i t 
4 E. z. wage Battel, the Approver muſt fight them all. But on the Cum 
5.pl.10. it ſeems to be generally agreed, That if a Perſon appealed by ſerenl { 
1 er F. provers of one and the fame Felony, vanquiſhes any one of them, hell 
2 H. H. P. C. be acquitted againſt them all, and all of them ſhall be condemned, int 
233, 234 % ſame Manner as if every one of them had been actually vanquiſhed, But 
47 Ed. 3. ;. an Approver having appealed ſeveral of the fame Crime, be vanquilted| 
pl.1o. one of them, it ſeems to be © holden, that his Appeal is {till in force qi 
x 7 6. 35. the Reſt; but the Note in! Fitzherbert's Aridgment, which ſeems to el 
3 Inſt. 130. Foundation of this Opinion, ſeems rather to be intended of an Appel! 
* Poon ca an innocent Perſon, than of an Appeal by an Approver, in Relation 
Letter z, whom it ſeems to be a general Rule, that being once falſified as to any 
106 Letter D. of the Appellees, he ought to be condemned, as hath been more i 
5 _ > ſhewn in the gth and 1 5th Sections of this Chapter. 
11 H. 4. 93. Sed, 25, Thirdly, That if the King pardon the Approver or Ayr 
pl. 49. hanging the Appeal, the Approvement ® ceaſes, and the Appellee ill 
21 0-34: diſcharged; for in the firſt Caſe, by the Pardon the Felony is extind,! 


b. 35. a. | ele | 
Bro. Coro. 31, a Man can no longer be an Approver, than while he is under the Guilt 


49: the Crime, whereof the Approvement is made, and liable to be conde 
3 Inſt. 130. PP 

Fitz. Coro. Þy the Court, whenever his Appeal ſhall be falſified, &c. And in the ſec 
745; ® Cale, it cannot be doubted but that the King's Pardon will diſchayr 
its LY 12. Appellee, becauſe an Approvement 1s rather the Suit of the King, than 


s. P. C. 108. the Party. 
Lever R. Sect. 26. Fourthly, That whether the Appeal of an Approver Ix 


Fitz. Coro. 


98 fied by the * Confeſſion or Vanquiſhment ? of the Approver, or verified 


H. P. C. 201. 3 Inſt. 130. S. P. C. 149. Letter 3. ®"H.P.C.-201. Bro. Coro. 49. 21 H. 6.55: * 
Coro. 128, 369. Fitz. Aſſiſe, 421. H. P. C. 197, Contra 21 Ed. 3. 17. pl. 21. Bro. Coro. 38. Fitz. C 
Bro. Clergy, 5, 26. 11 H. 4. 93. pl. 49. . Gd 

| I aT 


"7 Ed. 3. the Conviction or Vanquiſhment of the Appellee ; yet if the Offence 

47 iy uf within the Benefit of Clergy, neither the Approver in the firſt Cale | 
pl. 10. the Appellee in the ſecond, are excluded from it, any more that u, 
7 ng Coro. Caſe of an Indictment. | | 


Chap. 23. Of Indidiment. 209 


v4. 27. As to the ninth Point, vig. How the Approver is to be re- 
warded for making good his Appeal; it is ſaid, That if an Approver * H-P.C.197- 
mvict all the Appellees, whether by Battel or Verdict, the King, ex me- 2 * * 
it ſihlitiæ, ought to pardon him as to his Life, and alſo give him his S.P.C. 142. 
wes * from the Time of the Appeal to the Time of his Conviction. Leter D. 
vc it ſeems, That anciently he ought not to be ſuffered to continue in 10 Sag 
e Kingdom. And it 1s recited by 5 H. 4. ch. 2. That divers notorious Contra 19 H. 


Lehnt, for Safeguard of their Lives, had become Provors, to the Intent, in 5 35. pl. 74. 


| ; itz. Cor. 6. 
r mean Time, by Brocage, and great Gifts to purſue and have their Par- * Vide * | 


ns, and then after their Deliverance, had become more notorious Felons than £19 
were before; and thereupon it is enacted, That if any Perſon pray or 5 * 424 
rſue, Or cauſe to be prayed or purſued for any ſuch Felon ſo attainted by his 

1 Confeſſion, to have any Charter of Pardon, the Name of him that purſues 

ob Charter be put in the ſame Charter, making Mention that the ſame Char- 

is granted af his Inſtance. And if be to whom ſuch Charter is granted be- 

Une a Felon again, the Party who purſued the Charter ſhall forfeit 100 1. 


[ 


CHAP. XXV. 
Of Indictment. 


#1 AN Indictment is an Accuſation, at the Suit of the King, by 
the Oaths of twelve Men of the ſame County wherein the Of- 
dee was committed, returned to inquire of all Offences in general in the 


en, determinable by the Court into which they are returned, and find- 
il brought before them to be true; but when ſuch Accuſation is 


nd by a Grand Jury, without any Bill brought before them, and “ af- * Lamb. B. 4: 
Twads reduced to a formed Indictment, it is called a Preſentment, and ch. 3 

pen it is found by Jurors returned to inquire of that particular Offence | 

ly which is indicted, it is properly called an Inquiſition. And for the 

tter Underſtanding the Nature of ſuch Proceedings, I ſhall conſider the 

lowing Particulars, > 


i, Whether a Grand Jury may find Part of a Bill brought before 
them true, and Part falſe. FH ROW 
2. Whether an Indictment be merely the Suit of the King. 
z. What Matters are indictable. | 
4, Where a Man may be tried at the Suit of the King for a capital 
_ Offence, without any Indictment. nl, 
5. Whether a Man may be arraigned on an Indictment while an Ap- 
peal is depending againſt him for the ſame Offence. 
| ©. Who may and ought to be Indictors, and in what Manner they 
are to be returned. | 
Within what Place the Offences inquired of muſt ariſe. 
Wat ought to be the Form of the Body of an Indictment. 
9. What ought to be the Form of the Caption of it, 
. Upon what Proof it may be found. | 
H h h 5 11. 
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8.64. ſet. 40. Iy the Suit of the King; it is every Day's Practice, That it is fh f 


407-3 But it ſeems k certain, That the Court of King's Bench, having the Kin 
1 Rol. Abr. 5 


Co. 60. b. been fined to the King in the Action brought by the Party, 3 it 8! 


210 5 FOO Of Indittment. 5 Book 
"11. In what Caſes it may be quatſhed. © © Sl 
12, What may be pleaded to it, and in what Manner. 


Sect. 2. As to the firſt Point, vis. Whether a Grand Jury may fil 

Part of the Bill brought before them true, and Part falſe, it ſeems to 

generally agreed, That they muſt either find Billa Vera, or Ignoramys, fo 

the Whole; and that if they take upon them to find it ſpecially, or cond 

tionally, or to be true for Part only, and not for the reſt, the Who 

2 Rol. Rep. void, and the Party * cannot be tried upon it, but ought to be indi g 

3 Bold. 206. new; and accordingly it hath been reſolved, That if a Grand Jury iat 

: Rol. Rep. a Bill of Murder, * Billa vera ſe defendendo; or Billa vera for Manſlu 

407, 408. ter, © and, not for Murder; or if they indorſe a Bill upon the Status 

, l Rol. Rep. News, Billa vera, à but whether Ia verba prolata fuerunt malicig, fi 

Powel's Caſe. Tioſe, vel econtra ignoramus ; or if they indorſe an Indictment of Fo 

"JS 8 Entry, and Forcible Detainer, Billa vera © as to the Forcible Entyy, uff 

——y 3 Ignoramus as to the Forcible Detainer; or if they indorſe, * That if 

Leon. 287. Frechold were in J. S. or the Poſſeſſion were in F. S. then they find 
e.. dera, the Whole is void. 


1 Sid. 414. : FIT a : 
Vide E. 1 Sec. 3. As to the ſecond Point, vig. Whether an Indictment be mer 


Cro. Jac. 15 1. 


Con- 1 Sid. 90. eſteemed the King's Suit, that the Party who proſecutes it is a good i 
velv. 15. neſs to prove it: Alſo it ſeems to be agreed, * That no Damage an 
: 3 Abr. given to the Party grieved upon an Indictment, or any other criminl x 
Jetter 3. A4ecution, ® notwithſtanding the King, by his Commiſſion erecting a N 
2 RolAbr.83. Court, expreſly direct, That the Party ſhall recover his Damages by ſud 
Cro. Car.g31, Proſecution. Alſo, where by Statute Damages are given to the Party grin 
658. by the Offence intended to be redreſſed, it * ſeems that they cannot be 
Cro. Car. covered on an Indictment grounded on ſuch Statute, unleſs ſuch Mah 
Vac fupra Of recovering them be expreſly given by the Statute ; but that they oy 


Ch. 1. Sect. 3, to be ſued for in an Action on the Statute, in the Name of the Party giet 


1s | | | 
220. Privy Seal for that Purpoſe, may give to the Proſecutor the third Fat 
Leiter 3B. the Fine aſſcſſed on a Criminal Proſecution, for any Offence what: 


8 Alſo, it is every Day's Practice of that Court, to induce Defendan 


k 1 Keb. 487. make Satisfaction to Proſecutors for the Coſts of the Proſecution, and l 

pl. 30. for the Damages ſuſtained by the Injury whereof the Defendants are com 

by intimating an Inclination on that Account to mitigate the Fine due to! 

Hand, 1 8 | = 

Se. 4, As to the third Point, vig. What Matters are indica 

There can be no Doubt, but that all Capital Crimes whatſoever, and 

all Kinds of inferior Crimes of a publick Nature, as Miſpriſions, and 

other Contempts, all Diſturbances of the Peace, all Oppreſſions, and 

other Miſdemeanors whatſoever of a publickly evil Example againlt 

ay Aff pl. o. Common Law, may be indicted; but no Injuries of a private Nat 

Bro. Indit- unleſs they ſome Way concern the King. Alſo it ſeems to bea 5 8 
3 nexal Ground, That where-ever the Statute prohibits a Matter of 2 fl 

26. Gricvance to the * Liberties and Security of a Subject; or conn 
BO * Matter of publick *, Convenience, as the repairing of the + 

C Jac. 577. Streets of a Town, an Offender againſt ſuch Statute 1s * ; 

"1 Mod. 34. only at the Suit of the Party aggrieved, but alſo by Way of In * 

F Contempt of the Statute, unleſs ſuch Method of Proceed 

manifeſtly appear to be excluded by it. Yet if the Party offend, 

= Inſt. 13t that he may in every Action for doing a Thing prohibited by * 

2 | 


jap. 25. Of Indidment. e 
deſtionable, whether he may afterwards be indicted; becauſe that 

nf 2 os him liable to a ſecond Fine for the ſame Offence. Alſo, if 

ju te extend only to private Perſons, or if it extend to all Perſons in * 1 Sid. 209: 
* but chiefly concern Diſputes of a private Nature, as thoſe relating $4 
u Diſtreſſes made by Lords on their Tenants, it is ſaid that Offences 28. 
L & ſuch Statute will hardly bear an Indictment. Alſo, where a Statute L Lev. 299. 
10 a new Offence, which was no Way prohibited by the Common Law, * Thins 4s. 
l \ppoints a particular Manner of proceeding againſt the Offender, . as by 2 Inſt. 131, 
«one? or Action of Debt, or Information, &c: without mentioning "PIR 
lndictment, it ſeems to be © ſettled at this Day, that it will not main- Michaelmas 
an Indictment, becauſe the Mentioning the other Methods of proceed- 3 Geongh 1 
only, ſeems impliedly to exclude that of Indictment. [59] * Yet it * 398, 
th 1 adjudged, That if ſuch a Statute give a Recovery by Action of 3 Reb. 34, 
+ Bill, Plaint, or Information, or otherwiſe, it*authoriſes a Proceedin 3 3 
Way of Indictment. * Alſo, where a Statute adds a farther Penalty 67. F 
a Offence prohibited by the Common Law, there can be no Doubt 3 ot 79. 
+ that the Offender may ſtill be indicted, if the Proſecutor think fit, at 8 2 
e Common Law. And if the Indictment for ſuch Offence conclude con- Palmer 388. 
v firmam Statuti, and cannot be made good as an Indictment upon the a 4 434» 
ute, it ſeems f to be now ſettled, That it may be maintained as an In- 5 Mod. 86. 
ment at Common Law, as will be more fully ſhewn in the following 2 Rol. Rep. 


8 | | 248, 398. 
t of this Chapter. 247,248,398. 


0 | 0 4 Dominus 
A; to the fourth Point, viz. Where a Man may be tried at the Suit of Rex verſus 
King for a capital Offence without any Indictment, I ſhall endeavour yg 
bew, 3 Mod. 118. 


5 1 Sid. 192. 
1. Where one may be ſo tried as having been taken with the Manner. {em contra. 
2. Where one may be ſo tried upon a Verdict. the County of 
z. Where upon an Appeal not proſecuted, the City of 


: | „ | | Norwich, ad- 

4. Whether one may be fo tried upon a Sheriff's Return. jadged Fach. 
| | | | 3 Georgii 1. 
gel. 5. As to the firſt Point, viz. Where one may be ſo tried as ha- 2 H. H. P. C. 


been taken with the Manner: * It is ſaid, That anciently if one guilty e Vide ſopra 
Laceny had bcen freſhly purſued and taken with the Manner, and the Ch. 15. Se. 
vs ſo found upon him had been brought into the Court with him, he 7. „ 
Ent be tried immediately without any Indictment; and this is faid to have pi. 9. 

i the proper Method of proceeding in ſuch Manors which had the Fran- 4” 1.32 
© of Infangthefe, but ſeems to be altogether obſolete at this Day. [60] * 4 5 
g. 6. As to the ſecond Point, viz. Where one may be ſo tried S. P. C. 28, 


ni WT” © Verdict: It is k ſaid, That in an Action of Treſpaſs in the King's 1 
De muliere abducta cum bonis viri, if the Defendant be found guilty 179. Letter B. 


bring carried away the Woman and Goods with Force, and feloni- H. P. C. 198. 
| 9 . . . fl '$/ d . 
or m a common Action of Treſpaſs in the ſaid Court, for Goods 1 1008. 
Is owiy, if it be found that the Defendant feloniouſly ſtole them, Bro. Appeal, 
Will! be put to anſwer the Felony without any farther Accuſation for _ 1 
Charge by the Oath of twelve Men, on their Inquiry into the Pitz. Coron 
"50! a Cmſe, in a Court which has Juriſdiftion over the Crime, a $6, 357. 
Wyralent to an Indictment; and the King being always in Judgment -— 
s preſent in Court, may take Advantage of any Matter therein 2 H. H. P. c. 
* a o 5 i * | 
7 Uſcloſed for his Benefit. But ſuch a Verdict in a Court which 1112 -bih 
m0 juriſdiction over criminal Matters, ſeems to be of little Force, Letter B. gs. 
ue ſuch Court has nothing to do with ſuch Matters. And it ſeems, Fitz. Coron. 


142. 


Ua 
p 


Letter B. Fitz, Indictment, 31. 


That 


" f The Cale of 


c 15 13 Aſſ. pl. 5. Bro. Coron. 77. H. P. C. 199. 8. P. C. 94. Letter B. Fitz. Indictm. 3 1. 


* 2 + By ; 4 32 1 
' — — 7 pac ns; * 2 — . 2 — 
: 2706! EIFS, - { a 
ee 8 1 — — — ——X- Ss 5 — my — — * cy 7+ ET . 
Cote uk EIS LIT NNE NEL — —— 1 — AIAN ; . E 
— 2 * N * 22 * — — — NN —— PX - + WE 8 2 — — —— fe oY a, od 4 
WY nn III IE ee IDEIC — en . 0 — 5 _ r ˙· . ðͤ d ĩðͤ I SS 8 — , „„ 
CT . * . 1 ” * 4 rr s — — 0 3 — = 5 gs 8 wag 1 2 * 5 2 aug — 
. *. 2 4 — 8 * ——— 4 PITS — Y * wg 2 A EET — 2 as * - i, : — Y : 
* L EYE tt waſh * „ * _ way > ns — PET * . er nt gn gr nt — — Beg — — — 3 — — E 2 * 7 5 Pads * — J 4 OI an For. hp." IS 
N * 7 3 et — AYR WL mote in 2 pts OG 0 8 io - Bu RS by (hath 3 Rn n * ns pt? 1 a — x 7 N 2 3 STEVE 2-5 - 0 V 1 0 
122 - 2 * - 0 DN — * 0 dr —_— a \ 7 | rs — I'S © 4 4. CRELS -S — — 2 — —_— - 8 . 8 oY 3 * ab CS 2 — . r Ir 0h „ OO EX AE Ka. (- * u * — - * 
2 . * p * + - - 2 . 4 + 1 — — — — — . 3 N % 6 op 4 By Fe, © JE N Aer 2-5 52 4 Gan 4 — er a: _ 

8 e bv 8 N ** — 2 po # : a 2 — — — yn Feen e q bd ee = 2 4 N * e . s 

Lane air oe ann 6 2 N e LP: + 1 R 6 - £ > 3.6 Y pb * 5 : 4 , , of Mio vk- a ; re — I CO — nd 1 

- * i 1 — 4 — ” — 2 — . 5 Fog * 59 — N WES. W 2 7 85 WI + a " I - 2 — 
err N 199 _ 4 > . Page; : «. i — * ** — o — 4 4 D437 8 ETON 5 — — —— 8 * — ” y 
1 — — —— PRE os, 8 —— $ __ $34 - — * — dats wa _— — 3 

L. WT % _—_— FF; 0 - 4 "_ " 8 bs : L po Be 1 n os N K — : — FEST 

$ C A 1 2 =_ — g s YE WE 27 ER — 
+. 7 1 t 5 T 2 — — . , 

© * * A PR Pe E 

pr tt, 24 4 l 


- 2 , a 
2 1 +6 
—— — —Q - 


BS Of Indictment. Boot Il 
13 Ed. 4.3. That even in the King's Bench, if on any Indictment whatſoever ex 
Ry Coron. Only an Inquiſition of Death found before a Coroner on View, a Par 
39. not mentioned in it be found guilty of the Crime whereof others ate , 

dicted, yet ſuch Finding ſhall not ſerve for an Indictment againſt him 1 
b 13 Ed. 4.3. Cauſe it was wholly extrajudicial. But ſuch Finding of other ou 
pl. 7. whether in the King's Bench, or other Court of Criminal Juriſdiction 0 

an Inquiſition of Death, found before a Coroner on View, is of * 
Supra Ch. 9. Force, becauſe the Jury acquitting the Party ſo indicted, © ought to * 

Sect. 33. what other Perſon did the Fact; becauſe it appears by a Record of | 
Bro. Indict. higheſt Credit, That a Perſon is killed. Alſo, if a Perſon be dg 
r 6s, againſt in a proper Court, for having been guilty of a Miſdemeanor j 

cum A. B. & C. and thereupon the Jury find A. B. and C. guilty; i fh 
that ſuch Verdict will ſerve for an Indictment againſt them, becauſe it g. 
not wholly extrajudicial. 
2 H. H.P. C. As to the third Point, viz. Where one may be ſo tried upon an Am 
140 » 13% © not proſecuted, the following Particulars ſeem moſt remarkable, | 
Sect. 7. Firſt, That an Appeal by an innocent Perſon, and an Ame 
*S.P.C.147. by an © Approver, are equally favoured in this Reſpect. 3 
15 5 Sec. 8. Secondly, That regularly where a Perſon is indicted ard x 
200. pealed of the ſame * Crime, and the Appeal is not proſecuted, he fly 
Bro. Appeal, 8 be arraigned upon the Indictment, but upon the Appeal. | 
570 Con. Secr. g. Thirdly, * That if an Appellant be nonſuit in an Apel 
3,16, 49, Writ, before he hath declared, the Appellee cannot be arraigned a 
11 11. 6 199 King's Suit on the Writ of Appeal; not only becauſe it contains no (x 
pl. 6. tainty of the Circumſtances of the Fact, which it is the proper Office 
4 . 8. the Declaration to aſcertain; but alſo becauſe, for what appears to the ay 
Law 4 tray by the Record, the Writ might k have been purchaſed by a Stay 
I. P. C. 199. And therefore in ſuch Caſe it ſeems to be in the Diſcretion off 
hem l. P. C. Court, either to diſmiſs the Appellee, or to bail him, till it ſhall ape 


S. P. C. 107, Whether there will be any other Proſecution againſt him. But if an! 
Letter b. pellant, by Writ, be nonſuit after Declaration, or any Appellant ly 


H 


i" 


2 5 „ Approver, be nonſuit, it ſeems, * That regularly the Appellee | 
4 Ed. 4. 10. be arraigned at the King's Suit, on the Bill or Declaration; becauſe t 


8 muſt be as certain as an Indictment, and cannot be commenced but 


92, 149. Perſon. | 5 6 
S.P.C.147 Seck. 10. Fourthly, That it ſeems to be a ſettled Rule, That vit 


Letter A. , | 
F cd. ever an Appeal is once well commenced, and afterwards ſo far detemi 


114. vithout a full Acquittal, That neither the ſame, nor any other Pl 
1 can ever bring another Appeal againſt the ſame Appellee, he may k 
(. raigned upon the Bill or Declaration, at the Suit of the King; 5 
H. P. C. 199, an Appellant, having a good Title to the Appeal, makes a Releaſe 0 
3 Appellce, hanging the Action, or ſuffers a ? Nonſuit, or 4 Retrax 


Bro. A I : 
67, 1 '* r demurs to a good Plea or Iſſue, tendered by the Appellee, which Da 


Fitz. Coron. rer is adjudged againſt him; or where ſuch an Appellant or Appi%t 
156, 198 dans 8 6 pP 

357, 384. Confels their Appeal to be falſe, unleſs they make ſuch Confeſſion 1 
i See Ch. 23. Field, upon a Trial awarded by Battel; for ſuch Confeſſion amounts 8 


2 50, 85, Vanquiſhment of the Appellant or Approver, and conſequently |? 
* See Ch. 23. Acquittal of the Appellee; after which his Life ſhall not be bro 
Sect. 26, 131. | 

13. P. C 148, Letter o. Bro, Appeal, 67, 130. 27 AM. pl.7. 1 Aff pl. 5. Fitz. Coro. 156, 198, 357: Ji 
148. H. P. C. 199, 200. Bro. Appeal, 67. n 8. P. C. 148. Bro. Appeal, 118. Fitz. Coron. 369. 


Coron. 35. 9 H. 5. 2. pl. 7. o S. P. C. 148. Letter B. H. P. C. 200. Bro. Appeal, 27. En f 


PH, P. C. 199. 8. P. C. 147. Letter E. Cro. Eliz. 460. Fitz. Coron. 25, 381. Bro. Niſi prius, 15 
gary, 4 S. P. C. 147. Letter E. 148. Letter B. r Dyer 120. pl. 13. 8. P. C. 148. jw 
Coron. 103: 3 H. 6. 50. pl. 16. 13 Aſſ. pl. 10. H. P. C. 200. 47 Ed. z. 5. pl. 10. Bro, Corn 


40, 78. Bro. Appeal, 53. 1 21 H. 6. 34. pl. 1. S. P. C. 148. Letter B. H. P. C. 200. 


2 


ii into Danger for the ſame Crime. And this ſeems to be the only Rea- 
4 why after ſuch 1 Vanquiſhment, or a Verdict in his Favour, an Ap- 
Nec ſhall be diſchapged, as well againſt the Suit of the King, as that of 
- Party. But it ſeems, That in all other Caſes whatſoever, an Appellee, 
| 297" 1 well commenced, being wholly diſcharged of the Suit of the 


1 gt be arraigned upon the Appeal, at the Suit of the King, whe- 


och Diſcharge were merely owing to the Act of the Party, as in the 4 po 
abovementioned, or to the Act of the Court; as where an Appro- ter "ING 
5 


added, that the Point adjudged, which was this, That where a Writ 
tes for a Miſnoſmer, the Defendant ſhall not be arraigned at the Suit 
the King, ſeems plainly to go on this Ground, That where a Suit is 
commenced, the King ſhall not have a greater Advantage from it than 
Party might have had; and therefore the Opinion abovementioned, . , "TN 


ing alſo contradicted by the beſt Authorities, ſeems to be of little Leer E. 
ſeight. 155 e H. P. C. 200. 
f. 11. Fifthly, That where-ever * an Appeal abates for an Inſuffici- = oF 
cy of the Writ, or is barred for want of a good Title in the Appellant ; Fitz.Coro.68. 


for any other Matter which ſhews it was ill commenced, the Defen- 8 


nt all not be arraigned upon it at the Suit of the King, becauſe it ne- Aff. pl. 14. 
had a good Foundation, and cannot give a greater Advantage to 5 Age, 74. 
| king than to the Party himſelf who ſued it; and therefore it ſeems Fitz Coro. 


121... 


le agreed, That if an Appeal be abated for want of Form apparent in S. P. C. 149. 


e Writ, as“ for the Omiſſion of the Word Habeas, or for falſe Latin, 1 RY 
fr any other * apparent Defect ; or if it be abated for a Defect not 355 7 , 


Parent of it ſelf, but diſcloſed by the Pleadings of the Parties, as for a 53: 
linoſmer, or wrongful Addition, or any ſuch like Inſufficiency ; or Pts 

it be abated on Account of the Diſability of the Appellant, as by the E Bro. Cord. 
a 0: Outlawry ® for Felony or Treſpaſs ; or if it be put without Day / 5 6 
mM a Plea of Excommunication of the Appellant ; or if it be barred Jetter 8 * 


i Releaſe made before the Commencement of the Suit, or by Reaſon ' Bro. Appeal. 
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5 ute Time for bringing it was elapſed * before it was commenced, or F Gord | 
is if the Appellant appears to have never had any Right to bring it; 12, 103. f 
ien an Appeal by one as Wife, it is found that ſhe was „ never + 11,615.16. 


AM 2 tl 148. 


married to the Deceaſed; or in an Appeal by one as Heir 4 to x mer C. 

co | ; 3 H. P. C, 206. 
85 55 Letter A. H. P. C. 200. Fitz. Utla. 47. Bro. Appeal, 57, 118, 146. 17 Aſſ. pl. 26. Fitz. Coro. 
. C. 148. Letter B. Fitz. Coro. 12. H. P. C. 200. Vide ſupra Sect. 10. S. P. C. 149. Letter A. 
0. b 8. P. C. 149. Letter A. H. P. C. 200. Fitz. Coro. 3. 4 8. P. C. 149. Letter A. 27 Aſſ. pl. 25 
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al, 68. H. P. C. 200. Fitz, Coro, 201, 384. Contra Bro. Appeal, 53. 13 Afl. pl. 10. 
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17 AC pl. 26. 
Fitz. Utlagary 


47 

Fitz. Coro. 1 2, 
68, 167,175, 
201, 384. 
Bro. Nonab. 


23. 

H. P. C. 200. 
Vide S. P. C. 
149. 
Letter A. 
Bro. Appeal, 
67, 130. 
Fitz. Coro. 


150,198,357. 
Fitz. Error, 


$2: 

27 Aſſ. pl. 7. 
i Aſſ. pl. 5. 
32 Aſſ. pl. 8. 
7 H. 7.5-pl-7. 
4 Fitz. Cora, 


357 5 

S. P. C. 149. 
Letter D. 
e. 172. 
Letter B. 
Quere Fitz. 
Coro. 452. 

1 Fitz. Coro. 3. 
E 21 Ed. 3. 


17. pl. 20. 
Bro. Coro. 37. 


d Fitz. Mon- 


H. P. C. 201. 


8. F. C. 104. 


Letter A, B. 


Fitz. Coro. 2 5. 


11H. 4. 41. 
. 
Vide ſupra 


Ch. 24. Se. 


$0, 
3S.P. C. 104. 
H. P. C. 201. 


4 Ed. 4. 10. 
pl. 14. 


Fitz. Coro. 2 5. 
* 2 H. H. PC. 


151 *. 


H. P. C. 201. 


2 Inſt. 50. 
.. 
Letter C. 94. 


Ch. 19. Sect. 


Preamble of 3 H. 7. 1. S. P. C. 107. Letter A. Fitz. Coro, 44, 82. 7 H. 4. 36. a. » 44 Ed. 3. 38. 
Aſſ. pl. 4. 21 Ed. 3. 23. pl. 16. Fitz. Coro. 18, 114. Fitz. Reſponder 36. | 


it. pl. 6. 21 
4 


is put without Day on the Plea of Excommunication, 
be mainpriſed from Day to Day till the Plaintiff be ablved ; and nowy 
, ſtanding it ſeems to be holden generally in ſome * Books, That whe; 


rift's Return of a Reſcous or Eſcape, or of any other Matter, nor ay 
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his Father, it is found that he hath an elder Brother aliv! by the fare f 
ther, &c. the Appellee ſhall not be arraigned upon the Appeal, at the g. 
of the King, but ſhall be wholly diſcharged of it. Bit where an An 
the Appelle 


Appeal is abated for any of the Inſufficiencies abovementioned, or b 
the Appellee ſhall be ſet at large, and be diſcharged, as well agu 
King as the Party; yet © ſurely this muſt be underſtood only of ſyog 
wherein it appears, That neither any Indictment is preferred, or ini 
to be preferred by the King, nor any other Appeal preferred, nor intay 
to be preferred by the fame or ſome other Party; for otherwiſe fury # 
cannot but be intended, that it muſt be in the Diſcretion of 
Court, upon Conſideration of the Circumſtances of the Caſe, eile 
commit or bail the Appellee for a reaſonable Time, in Order td a 
ſuch further Proſecution, or * to bind him to his Good Behaviour (yl 
certain Time, &c. 

Sec. 12. Sixthly, That whatſoever may be pleaded by an Appl 
either in Bar or Abatement of an Appeal, while it is carried on 4 
Suit of the Party, may as well be pleaded by him, when it is prof 
at the Suit of the King ; as * that the Appellant ſuing an Appeal of Deal, 
Wife to the Deceaſed, was never married to him, or s that ſhe is oulne 
Sc. which depends upon the Reaſon taken Notice of in the pa 
Sections, 4/2. That an Appeal ſhall not give the King a greater Aduty 
than the Party himſelf who ſued it. 

Sect. 13. Seventhly, That where-ever an Appellee is arraigned wt 
the Suit of the King, he may plead the King's Pardon, in the fame Mu 
ner as if he had been arraigned upon an Indictment: But if an Appel 
who by pleading ſuch a Pardon diſcharges himſelf of an Appeal at the 
of the King, be alſo indicted, it is adviſeable i to take Care at the {a 
Time when he is in ſuch Manner diſcharged of the Appeal, to havea (| 
of Proceſs entered on the Indictment, to prevent the Vexation of a cal 
leſs Proſecution upon it, on 

Sect. 14. As to the fourth Point, v/z. Whether one may be tri 
the Suit of the King for a capital Offence, without any Indictment up 
a Sheriff's Return, it ſeems to be generally agreed, * That neither tied 


ther Record whatſoever, except only an Appeal or Indictment, or is 
thing equivalent thereto, as the Verdict of twelve Men, finding 2 
guilty in ſuch Manner as is above ſet forth in the fixth Section of this G 
ter, can at this Day put a Man upon his Trial for a capital Offene, 
being contrary not only to the Common Law, but to! Magna Charts, i 
other ® Statutes made in Affirmance of it. | 

Sec. 15. As to the fifth general Point of this Chapter, 012. Wel 
a Man may be arraigned on an Indictment, while an Appeal is debe 
ing againſt him for the ſame Offence, it ſeems ® that it was the Comm 
Practice before the Statute of 3 H. 7. 1. whether any Appeal wer 
pending or not, not to try any Man upon an Indictment of Murder, * 
fore the Year and Day were paſſed, leſt thereby the Suit of the Fu 
ſhould be prevented. And if ſuch Regard were had to an Appeal! ] 
none was depending, it cannot be thought but that much * great 


— | " 
Letter B. 95. 2 Ed. 3. 1. pl. 4. 1 H. 7. 6. pl. 2. Fitz. Coro. -48, 149. Bro. Coro. pp " 
ts. 19 H. 3. ch. 29. ® 25 Ed. 3. de proditionibus, cap. 4. 28 Ed. 3. 3. 37 Ed. f 33. 


C * 
23 
82 
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actually depending whether before or after the Year and Day «, co. 4; 
„Vet it ſeems that the Court was never in any Caſe pe- b. 47. a 

ſ bound to ſuſpend} the Proceedings on an Indictment in reſpect 7 H. 4-34 

© an Appeal, but might always in Diſcretion, whenever it ſhonld ſeem 1 rl 345 
oer, proceed on an Indictment, hanging an Appeal. And accordingly 21 H. 6. 26, 
«find, that in many Inſtances in the Old Books, when it is was holden, 5 is. Caaſpir. 
Hut in an Appeal by an Infant, the Parol ſhould © demur till his full 6. 

hee, the Court have proceeded to try a Man upon an Indictment, while Fitz. Cow. 
Appeal by an Infant was depending againſt him, to prevent the Delay, Quere Fitz. 
ich could not but be occaſioned, if the Proceedings ſhould be defer- Coro. 114. 

1 till the Appellant ſhould come to full Age. Alſo * where a Writ of -y Appeal, 
lngeal of Robbery hath heen ſued out againſt a Perſon under an Indict- & Fitz. Coro. 
at for the ſame Robbery, and ready to be tried, the Court have refu- 4 3 
4 to put off the Trial of the Indictment in reſpect of ſuch Writ of Ap- + all. 5 
al; becauſe before the Appellant hath declared, it doth not judicially Bro. Appeal, 
year, that both the Indictment and Appeal are for the very ſame Fact. 2 Fire 
u if there were no ſuch ſpecial Reaſon to induce the Court to proceed Coro. 114. ; 
don an Indictment while an Appeal is depending, it ſeems to have been 21 Ed. z. 


e general © Practice to ſuſpend the Proceedings on the Indictment till the 23. pl. 16. 


IL Bro, Appeal, ' 
| were determined, to5, 119. 
A; to the fixth general Point of this Chapter, viz. Who may be, and LY Al. pl. 


oht to be Indictors, and in what Manner they are to be returned, I ſhall Fitz. Age 


dewour to ſhew, 41, 57. 
He, | J 7 Ed. 4. 2. 
„ How theſe Matters ſtand by the Common Law. Bro. Appeal, : 
| . | | | 10g. 
. How by Statute OE hw 
Ch. 23 . Sea, 


7. 16. As to the firſt Particular, it ſeems clear, That by the Com- 30. 


n Law every Indictment muſt be found by twelve * Men at the leaſt, $4 * 

ery * one of which ought to be of the ſame County, and returned by Fin. Coro. 18. 
x dheriff,, or other proper Officer, without the Nomination of any other © Per 296. 
ron whatſoever; and ought alſo to be a Freeman, and a lawful Ber the Books 
e Subject; and conſequently neither under an + Attainder of any cited to the 
aon or Felony ; nor a * Villein, nor Alien, nor outlawed, whether 3 1 
a criminal Matter, or, as ſome ſay, in a perſonal Action. And fGro. Eliz. 
om hence it ſeems clear, that if it appear by the Caption of an Indict- $54 


et, or otherwiſe, that it was found by ® leſs than twelve, the Proceed- 2 Inf. 35, 


upon it will be erroneous. ® Alſo, it ſeems that any one who is # See the 

er a Proſecution for any Crime whatſoever, may, by the Common Nn 
, before he is indicted, challenge any of the Perſons returned on the 3 Inft. wy 
ad jury; as being outlawed for Felony, &c. or Villeins, or returned 33» 34- 

tte Inſtance of a Proſecutor, or not returned by the proper Officer, * Rol Rep, 
| | | Ds 

Wt, 17. Alſo many Indictments in inferior Courts have been? quaſhed , n, 325 
want of the Words Proborum & legalium hominum, i | 4 
Vant of the Words Proborum & legalium hominum, in the Caption of 202. 
Indictment, ſetting forth by what Perſons it was found; à but this is : Inſt, 156. b. 


d to be no Exception to an Indictment found in the Court of King's += Ha 


ch, or Grand Seſſions, or Counties Palatine, and hath been often * over- 3 Inſt. 32. 


ch as to Indictments in other Courts, becauſe all Men ſhall be intended 21 05 6. 30. 


honeſt and lawful, till the contrary appear. :4o Rite. 
de Cro Car | Proceſs, 208; 
Indie. 134, 147. 1 Jon. 198, 199. * Cro, Eliz. 654. pl. 16. * 11 H. 4. 41. pl. 8. Bro. Coro. 189. 
0 Eli. 2. 21H. 6. 30. pl. 17. Quære Cro. Car. 134, 135, 147. 1 Keb. 629. pl. 112. 2 Keb. 471, pl. 63. 
as eher Jac. 635. Palm. 282, 389. 2 Rol. Rep. 2 2 Rol. Ab. 82. pl. 7: 3 Mod. 122. Poph. 
4 29. PL. 112. 2 Keb. 471. pl. 63. 1 Lev. 208. * 2 Keb. 135, 284. 1 Keb. 50. pl. 5. Cro. Jac. 41. 
25 367. Quæte 2 Rol. Ab. 82. pl. Ih | TO _— OY" 1 | 
Sea, 18, 
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9. 
Bro. Indi. 2. 
Vide infra 
Sea. 27. 
b S. P. C. 88. 
12 Co. 99. 
H. P. C. 202. 
3 Inſt. 32. 
33,34. 
Vide Cro. 
Car. 134, 135 


by which it was adjudged good. Yet, conſidering that the ſaid Re 
tion was given in the Beginning of Hillary Term, and that the Parlang 
which made the ſaid Statute was not holden. before the Beginning of 
- ſame Term; and therefore it is not likely that the ſaid Statute was ſo {y 


Law? | 


Vide 2 Rol. 


ro. Eliz. 
41335 


TCrxro. Jac. 672. 


the Thing, ſcem plainly ſo far to extend to Grand Juries, that if it 


< 2 Inſt. 448. 


d Regilt. 180. 
b. | 

F. N. B. 166. 
D 


Wide 2 Inſt. 


447, 448. 


© Regiſt. 178. 


F. N. B. 105. 9 


Vide 2 Inſt. 
561. 


ment of thoſe who formed the ſaid Writ, the Statute laſt mentioned bn 


in Eyre for Common Pleas in their Eyres, and alſo in Afiſes, and + 


may plead in Avoidance of it, that one of the Indictors was outlayel jy 


| {up P ole, it 18 collected, that the ſubſequent Reſolution Was founded 9 


ders ought to be returned on a Grand Jury; [61] but how far th l 


Of Indictment. 3 Book I 
_ Sef. 18. It is reſolved in the * Year-Book of 11 H. 4. by gy yy 
vice of all the Juſtices, That one outlawed on an Indictment of Fehn 


Felony, &c. But it ſeems to be the general * Opinion, That this Reſh 
tion is rather grounded on the Statute' of 11 H. 4. ch. 9. which , 
made in the ſame Term, in which this Reſolution was given, than On 1 
Common Law ; becauſe it appears by the very ſame Year-Book wy 
when this Plea was firſt propoſed it- was difallowed ; from whence ol 


the Authority of the ſaid Statute, which may be intended to hays * 
made after the Plea was diſallowed, and before the ſubſequent Reſcuy 


made; and alfo conſidering, that the ſaid Reſolution was given by Abi 
of all the Judges, who ſeem to have been conſulted about the Vd 
of the Plea abovementioned at the Common Law, and takes no Man 
of Notice of any Statute, but only of the Law in. General, it may d 
ſerve a Queſtion, Whether ſuch Plea be not good at the Comm 


Dec. 19. J do not find it any where holden, that none but Fre 


is in this Reſpect altered by Statute, ſhall be ſhewn in the twenty-fil 
ction. | = a7 

Sed. 20. As to the ſecond Particular, viz, How the Matters bn 
mentioned ſtand by Statute, it is enacted by the Statute of Weſtmin 
28. That old Men above the Age of ſeventy Years, Perſons perpetually ji 
infirm at the Time of the Summons, or not dwelling in the County, ſtullu 
put in Furies, or leſſer Aſiſes. And the Equity thereof, and the Rea 


appear, that any of the Perſons abovementioned be returned on a Gn 
Jury, the Court, into which they are returned, will eaſily excuk 1 
Non- appearance. But it ſeems clear, © that any ſuch Perſons bei 
turned on a Grand Jury, may lawfully ſerve upon it, if they think! 
neither do I find that they can have an Action on the ſaid Statute fu f 
ſo returned; for the Writ © in the Regiſter grounded on, and recitiy" 
Statute, mentions the Prohibition of it to be, that Men above the if 
ſeventy Years ſhall not be put in Aſiſis, juratis, vel recognitionibus ai 
which Expreſſions ſeem proper for Petit Juries only; whereas the. 
rounded on the Statute of Articuli ſuper chartas, ſet forth at large 
twenty-firſt Section, recites the Prohibition thereof to be, that none d 
Perſons in theWrit mentioned ſhall be put 27 inquiſitionibus nec furatis,W 
Expreſſion ſeems to be of a larger Extent, and to take in Grand u! 
as Petit Juries ; by which it ſeems clearly to be implied, that in the 


general than the former. | * 
Sect. 21, It is farther enacted by the abovementioned Statute 0 
minſter 2. 38. That none ſhall be put in Aſſiſes or Furies, though they „ 
be taken in the proper County, who have leſs Tenements than to the Valued a 
tv Shillings yearly. And it is required by the Statute of 21 . 3 
monly called the Statute De his qui ponendi ſunt in Aſſis, That 1% 


: : ll 
have Tenements to the Value of 40 8. yearly ; Provided, That befor I 


4. 


"hich ſpall be Taken in Cities and Burgh, and other trading Towns, the ſame . 

ay be Jone as Was accuſtomed And | this Exception is likewiſe mentioned = Regiſter 
Ahe Writ in the Regiſter, which ſeems to be grounded on both theſe 3 
ututes; by which it appears, That neither by the Common Law nor Vide 2 Rol. 
« theſe, Statutes. there was any Neceſſity in Proceedings before Juſtices Ab. 647,648. 
! Eyre, &c. That Petit Jurors ſhould be Freeholders ; and if ſo, it ſeems * 
obable that there is no greater Neceſſity that Grand Jurors making an 

nquiry before them ſhould be Freeholders ; and if a Grand Juror before 
uch Juſtices need not to be a Freeholder, why ſhould there be a greater 

eceſſity that a Grand Juror before other Juſtices ſhould be a Freeholder ? 

nd it is farther remarkable, that the abovementioned Writ in the Regiſter, 

hich ſeems to be grounded on theſe Statutes, mentions only Perſons put 

u aftſps, juratis vel recognitionibus aliquibus : To which may be added, 
bat the * ſeveral ſubſequent Statutes, which require that none but Free- » 2 H. 5. 
ders or Copyholders of Lands of ſuch a Value ſhall be returned on Stat. 2. cap. 3. 
uries, expreſſy extend only to Juries returned for the Trial of Iſſues, ex- 1 — 2 Py 4 
pt only the © Statutes concerning Indictments in the Sheriff's Torn, 4 & 5 Gul. & 
hich require, that every Juror finding ſuch Indictment ſhall have 20 s. er 
ey of Frechold, or 26s. of Copyhold, and alſo except 3 H. 7. 1. 1 480 


tich requires that every Juror of an Inqueſt by which Juſtices of Peace 3Geo. ate. 25. 


al inquire of Concealments by other Inqueſts ſhall have Tenements of TR. 
e yearly Value of 40s. and alſo except 33 H. 6. 2. which requires that 65,66,67,68. 
ey Indictment in the County Palatine of Lancaſter, of Perſons ſup- 
ſed by the ſame Indictment to live in ſome other County, and alſo every 
dament in any other County, of Perſons in the ſame Indictment, ſup- 
ſed to live in the ſaid County of Lancaſter, ſhall be taken by ſuch Jurors 
ply as have Lands to the yearly Value of one hundred Shillings : All 
hich ſeems to make it doubtful, Whether there be any Neceſſity either 
the Common Law or Statute, That a Grand Juror in any other Caſe 
ut be a Freeholder. | 5 Sts 
$7. 22. It is enacted by 28 Ed. 1. commonly called the Statute of Ar- 
cu: ſuper Chartas, cap. 9. That no Sheriff, nor. Bailiff ſhall impanel in In- 
ſir, nor in Furies aver many Perſons, nor others, nor otherwiſe than as is or- 
und by Statute : And that they ſhall put in thoſe Inqueſts and Furies, ſuch as 
nxt Netghbours, moſt ſufficient, and leaſt ſuſpicious. And the like is en- 
&d almoſt in the very ſame Words by 42 Ed. 3. 11. And it is farther 
ated by the ſaid Statute of Articuli ſuper Chartas, That he who doth con- 
y and is attainted thereupon, ſhall pay unto the Plaintiff his Damages dou- 
, and ſhall be grievoufly amerced to the King. And the ſaid Statute of Ar- FPS 
ut ſuper Chartas, is ſaid by Sir Edward Cole, to extend to all Suits or Pro- agar los, 
dings, either criminal or civil, Real, Perſonal, or mix'd, Publick or 
hate, Aſſiſes or Enqueſts ; and ſurely that Part of it which ordains, 
the moſt ſufficient and leaſt ſuſpicious ſhall be returned on all Juries, is 
greeable to common Right and natural Juſtice, that it cannot but be 
icht to be in Affirmance of the Common Law, and equally to extend to 
nd and Petit Juries, and conſequently if any Officer ſhall be wilfully 
ty of an Offence againſt it in the Return of any Jury, he cannot but be 
llhable for his Contempt, at the Suit of the King. And it is enacted 
23 E. 3. 6. That Fuſtices of Aſſiſes ſhall have Commiſſions ſufficient to in- 
'e 12 their Seffions of Sheriffs, &c. for putting into Panels Jurors ſuſpect 
f evil Fame. And it is farther enacted by 34 Ed. 3. 4. That all Pa- 
* be made of the next People, which ſhall not be ſuſpect nor procured. 
[oat the Miniſters which do againſt the ſame, ſhall be puniſhed before the 


| 
"ICS who tak 


e the Inqueſt, according to the Quantity of their Treſpaſs, 
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Of India ment. 8 Book 1 
as well againſt the King as againſt the Party for the Quantity of the Han- 
which he hath ſuffered in ſuch Manner; and both theſe Statutes ſeem car,. 
to extend to the undue Return of Grand and Petit Juries. But it bo, 
ſervable, that the Clauſe of the above recited Statute of Articuli ſuper Oo 
tas, which ordains that the Sheriff, &c. ſhall render double Dan 
extends only to Juries returned in Suits between Party and Party; h. 
| cauſe it fays, that he ſhall render them to the Plaintiff, which is 2 U, 
I | nomination never given to the King or Proſecutor, where the Proc 
is by Way of Indictment; and accordingly we find that the Writs in fr 
« Regiſt. 178. * Regiſter grounded on this Statute expreſly relate to Suits between Pay 
r. N. B. 65. and Party. eee 
= = Sect. 23. But the principal Statutes relating to the Return of Gnu 
{is Juries, are 11 H. 4. 9. and 3 H. 8. 12. the firſt whereof is as folloy 
Becauſe, that now of late Enqueſis were taken at Weſtminſter, of Prim 
named to the Fuſtices, without due Return of the Sheriff, of which Perſn jy 
were outlawed before the ſaid Juſtices of Record, and ſome fled to Santhur jy 
Treaſon, and ſome for Felony, there to have Refuge, by whom, as well nan 
fenders were indicted, as other lawful liege People of our Lord the King, 1 
guilty, by Conſpiracy, Abetment, and falſe Imagination of other Perjins 6 
their ſpecial Advantage and ſingular Lucre againſt the Courſe of the m 
Law uſed and accuſtomed before this Time : Our ſaid Lord the King, jfrth 
greater Eaſe and Quietneſs of his People, will and granteth, that th fn 
Indictment ſo made, with all the Dependance thereof, be revoked annulli wil 
and holden for none for ever: And that from henceforth no Indictment & ll 
by any ſuch Perſons, but by Enqueſts of the King's lawful liege People, int 
Manner as was uſed in the Time of his noble Progenitors, returned by tle $ 
riffs, or Baihffs of Franchiſes, without any Denomination to the Sheriffs, 
Bailiffs of Franchiſes before made by any Perſon, of the Names, which l 
ſhould be impanelled, except it be by the Officers of the ſaid Sheriffs or Batlffi 
Franchiſes ſworn and known to make the ſame, and other Officers to wh 
pertaineth to make the ſame according to the Law of England: And if ay 
dictment be made hereafter in any Point to the contrary, that the ſame Tui 
ment be alſo void, revoked, and for ever holden for none. 


In the Conſtruction of this Statute the following Points have ben 


ſolved, og | 5 
d 12 Co. 98 Sect. 24. Firſt, That where a Perſon not returned by the Sheri 
39. 2 Grand Jury procures his Name to be read among thoſe of other , 


3 Inſt. 33. were actually returned, whereupon he is ſworn of the Grand Jury, 9 
© Supra cap. 5. he my be indicted, either in the King's Bench © or before Juſtices ot 0 
Set. 33. and Terminer, for his Contempt of the Statute ; and being found gu 
| may be fined and impriſoned ; and yet the Statute doth not exprelly pm 
that any ſuch Perſon ſhall be any Way puniſhed, but only that the [nd 

ment ſhould be void, &c. ae wy 
12 Co.g8. Sec. 25. * Secondly, That Indictments of Offences not capital 7 
8 F 5 pe much within the Statute as Indictments of Treaſon or Felony ; and al | 
1 Jon. 198, di&ments before Juſtices of Peace as much as Indictments before ſuper7, 
199: | ſtices ; but it hath been © queſtioned whether a Coroner's Inqueſt be 

o. Ca. 134, ; . 9 0 6 | 

149. the Purview of it. | | 
* H.P.C.zoz. Seck. 26. Thirdly, That a Perſon arraigned upon any Indidmem 
3 Inf. 34. contrary to the Purview of the Statute, * may plead ſuch Matter in AF 


* % ance of the Indictment, and alſo plead over to the Felony, 


1 Jon. 198, ; 
499 | 8 4 | | | | Set, 


hap- 2 5. of Indi ment. | 


95. 27. Fourthly, That a Perſon outlawed upon ahy ſuch Indictment 
cichout 2 Tr ial, may alſo ſhew in Avoidance of the Outlawry, that the 
nalctment was taken contrary to the Purview of the Statute, as ſeems 3 
ly to appear from the * abovementioned Year-Book of 11 H. 4. 41. 8 dect. 
Rut if a Perſon, ho is tried upon ſuch an Indictment, takes no ſuch Excepti- 7 Bs 
i before his Trial, it may be doubtful whether he may be allowed to take » 3 Inſt. 34. 
4 Exception afterwards, becauſe he hath ſlipp d the moſt proper Time for 
except it can be verified by the Records of the ſame Court wherein the 
"ment is depending, as by an Outlawry in ſuch Court of one of the In- 
lors, Sc. in which Caſe it is ©faid, That any one, as amicus Curie, * 3 Inſt: 34: 
inform the Court of it. . FO #10" 
bes 28. *Fifthly, That if any one of the Grand Jury who find an In- «111 
ment be within any one of the Exceptions in the Statute, he vitiates the 


e 
ſhole, tho never ſo many unexceptionable Perſons joined with him in find- 8 1 > 296 


3 Inſt. 33. 


4-44; 


if, | 8 
5. 20. Sixthly, That if a Priſoner indicted of Felony offer to take 10 
ſuch Exception, he ſhall upon his Prayer have * Counſel aſſigned him * Cro. Ca. 
his Aſſiſtance in it. 7 134, 147. 
v8, 30. Seventhly, That the Court needs not admit of the Plea of : faſt 178 
be Outlawry of an Indictor, in Avoidance of any ſuch Indictment, unleſs Cre. Ca. 
who pleads it, have the Record ready. | 147. 


geg. 31. It ſeems ſomewhat queſtionable, * whether Outlawry in a per- * Jon. 198, 
al Action be within the Purview of the Statute. | A Gen. 
gel. 32. It is recited by the abovementioned Statute of 3 H. 8. 12. K's) * 
lt many Oppreſſions had been, by the untrue Demeanor of Sheriffs and their Vide ſupra 
inſters, done to great Numbers of the King's Subjects, by Means of return- 77 K. P. C. 
pr, at Seſſions holden for the Bodies of Shires, the Names of ſuch Perſons, as 155 | 
ir the ſingular Advantage of the ſaid Sheriffs and their Minifters, would be 

H for ſfeworn and perjured, by the ſiniſter Labour of the ſaid Sheriffs and 

vir Miniſters : By Reaſon whereof many ſubſtantial Perſons, (the King's true 

ujeds) had been wrongfully indicted of divers Felonies and other Mi sbehavi- 

ur by their Covin and Falſebood: And alſo ſometimes by Labour of the ſaid 

verifs, divers great Felonies had been concealed, and not preſented by the 

ot Perſons, by the ſaid Sheriffs and their Miniſters partially returned, to the 

Int to compel the Offenders to make Fines and give Rewards to the ſaid She- 

fi ond their Miniſters, = | 

and thereupon it is enacted, That all Panels to be returned, which be not 

t the Suit of any Party, that ſhall be made, and put in by every Sheriff and 

ter Miniſters afore any Fuſtice of Gaol-Delivery, or Fuſtices of Peace 

Neff one to be of the Quorum, in their open Seſſions, to enquire for the 

ung, ſrall be reformed by putting to, and taking out of the Names of the 

Ferjons, which j6 be impanelled by every Sheriff and their Miniſters, by ths 

Viſcretion of the ſame Fuſtices, before whom ſuch Panels ſhall be returned. 

Ind that the ſame Juſtice and Fuſtices ſhall command every Sheriff, and their 


1 lifters in his Abſence, to put other Perſons in the ſame Panel by their Diſcre- 
| ms : And that the ſame Panels ſo reformed by the ſaid Fuſtices be good and 


al. And that if any Sheriff, or any their Miniſter, at any Time do not 
"urn the ſame Panels ſo reformed, that then every ſuch Sheriff and Miniſter 
ending ſhall forfeit for every ſuch Offence 201. &c. 

vec 33. It hath been reſolved that this Statute doth not take away the H. P. C. 202. 
Ne of the above- recited Statute of 11 H. 4. in any Point wherein it doth N 128 
expreſly vary from it; from whence it follows, that if any of the Jurors 3 Inſt. 33. 
2 find an Indictment be outlawed, or returned by a Sheriff or Bailiff, at Contra S. P. C. 


omination of any other Perſon, the Indictment may be avoided in tha 
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As to the ſeventh general Point of this Chapter, vis. Widy 
the Offences inquired of muſt arile, notwithſtanding it w 
holden; . That if one who had committed a Robhery in \ 
ere taken with the Manner in the County of B. he ni 
be put to anſwer in the County of B. (by which 1 ſuppoſe it is intenly 

but to anſwer on an Indictment found in the Count q 
B.) and then tried by a jury from the County of A. Let it ſcems to) 


1 Inſt. 49. gener | 


F.P.C. 203- rors Can indict any Offence whatſoever, which doth not ariſe within d 
c 1 Bulſt.203, Limits of the Precinct for which they are returned : And upon this Graw 
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or © other ſpeci 
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And it is 
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is Void. But ſome have holden, 


pecauſe the 


nvenience is 
| ere any Perſon ſÞ 
and die of the fame Stroke 


be a fatal Exception to an Inditment, th 
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it was returned. And 4 fortiori ther 


ædicto, which 


comitatu pr 
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to expreſs 
y, becauſe 1 
herein the Arreſt 
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t appear by it that the Offence "roſe within the © County, . 
al Diviſion, Or f Precin&, for which the | 
fore it muſt be: 
od Exception, that it expreſly appears by the Indictment that the Of 
e. different from that for which the Jury wsr 
holden, that even the Finding of a collateral Mur 
Indictment to have happened in à dike 
That if the County be ex 
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he County named in the Margent, u f 
ſeems to be ſu Ecient where but one County 
& 1 Sid. 345» named before; but to pe! uncertain where a County is named in te 
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10 H. 7. 20. pl. 


all be feloniouſly ſtricken, or pot 


or Poiſoning in another Count), 


Furors of the County, where 


ſhall be found before the Coroner, upon 


See the Preamble of 2 8, 3 Ed. 6. 2+ 
8. Fitz. Cor. 446. 


that regularly the Homicide Was indictable in a” 
Offence was not compleat in either, and 25 
Jury could inquire of what happened out of their own County. 


remedied by 2 C 3 Ed. 6. 24. by which it is © 
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the 
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alledged n 
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ranſitory, as ſeditious Words, or Battery, Sc. it {{ 
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Boch; or before the Juſtices of Peace, or other Juſtices or Commiſſtoners, whith 
ſhall have Authority to inquire of fuch Offences, ſhall be as good and effeftual in 
the Law, as If the Stroke or Poiſoning had been committed and done in the ſame 
Crunty where the Party ſhall die, or where ſuch Inditment ſhall be ſo found. 
5:8. 37. And it ſeems that by the Common Law, if a Fa& done in 
ne County prove a Nuſance to another, it may be indicted in * either . H.P.. 65 


OE _ 

$4. 38. Alſo by the Common Law, if one guilty of Larceny in one 19 Af fl. 6. 

County carry the Goods ſtoln into another, he * may be indicted in either, * Keilw. 160. 

ij hath been more fully ſhewn in the firſt * Book. 5 17 4 
Se. 39. Alſo if a Man marry two Wives, the firſt in a foreign Coun- Fitz. Cor. 62. 

try, and the ſecond in England, it is holden that he may be indicted and 3.8.9. 

tied for it in England upon the Statute of 1 Fac. 1. 11. which makes it "nn on 

Fcony ; becauſe the ſecond Marriage alone was criminal, and the firſt had 80. 

nothing unlawful in it, and was merely of a tranſitory Nature : But where 

the ſecond Marriage 1s in a foreign Country, it hath been holden, That the 

Party is not triable on the Statute above mentioned; but this ſeems con- 

tary to the Purview of it, as hath been more fully ſhewn in Book 1. Chap. 

1). Lect. 7. | 

55 if Alſo if a Woman be taken with Force in one County, and 

ried into another, and there married, the Offender may be indicted 

nd tried in the ſecond County, upon the Statute of 3 H. 7. 2. againſt Book 1. 

orclble Marriage, becauſe the Continuance of the Force in ſuch County — 42. 

mounts to a Forcible Taking within the Statute. But if an Offence in 7 

alng, taking away, withdrawing, or avoiding a Record, againſt the Book 1. 

Purport of 8 H. 6. 12. be committed partly in one County and partly in cr 

nother, ſo as not to amount to a compleat Offence within the Statute in 

her, it is faid that the Party cannot be indicted for a Felony in either, 

ut only for a Miſpriſion. | | 

ve, 41, It is enacted by 26 H. 8. 6. For the Puniſhment and ſpeedy 

rials, as well of the Counterfeiters of any Coin current within this Realm, 

uſing, clipping, or miniſbing of the ſame, as of all and ſingular Felonies, 

urders, <orlful burning of Houſes, Manflaughters, Robberies, Burglaries, 

per, and Acceſſaries of the ſame, and other Offences feloniouſiy done, with- 

ay Lordſhip Marcher of Wales, that the Fuſtices of the Gasl-Delivery, 

il of the Peace, and every of them for the Time being in the Shire or 

hires of England, where the King's Writ runneth, next adjoining to the 

0% Marcher, or other Places in Wales, where fuch counterfeiting, 

Mang, clipping, or miniſhing of any Coin current within this Realm, or 

Purder frail be committed; or where any other Felonies or Acceſſaries ſhall be 

mitted, ſhall have full Power at their Seſſions and Gaol-Delivery, to enquire 

Verdict of twelve Men of the ſame Shire or Shires next adjoining, within Eng- 

Id, Tehere the King's Writ runneth, there to cauſe all ſuch Counterfeiters, 

aſe; 5, Clippers of Money, Felons, Murderers, and Acceſſaries to the ſame, 

nated according to the Laws of this Land, in like Manner and Form, as 

(ame Petit Treaſons, Murders, Felonies, and Acceſſaries to the ſame, had 

n done within any of the ſaid Shires within the ſaid Realm: And alſo to hear, . Rldd. 6 4, 

ele, and judge the ſame, according to the Laws of the Realm. 68. 

4.42. And it ſeems generally to have been * holden, That the 2 Keb. 685. 


K ; g | . Cro. Car. 247, 
der given by this Statute to the Juſtices of Gaol-Delivery and of ; 31. N 


Chap. 25. Of Indidtment. 221 


H 1 the adjoining Engliſh Counties, in Relation to the Offences 1 H. H. P. C. 
A mentioned, is not repealed by 34 & 35 H. 8. 26. which impow- 8% Book 1. 
ne Juſtices of the Grand Seſſions in Wales to take Indictments of ſuch Ch. 31. 
f reſolved that an Acquittal on an Indict- St: 14. 


D 
L431 ny Said 


PICS, But it hath been 


222 Of Indictment. 


112. 


of © 


Book 1 


ment at the Grand Seſſions is a good Bar of an Indictment for de fm 
Crime in an Engliſh County. AIP Toh 
Ses. 43. It is enacted by 28 H. 8. 15. which hath been more fully | 
forth and expounded in Book 1. Ch. 37. That Treaſons, Felanies and jy 
beries, &c. upon the Sea, &c. ſhall be inquired &c. in ſuch Places in g 
Realm as ſhall be limited in the King's Commiſjion, in like Manner a; if fug 
Offences had been committed on the Land. : 
« Book. 1. Sect. 44. It hath been * reſolved, That this Statute extends not to 0 
= 175 fences done in Creeks or Ports within the Body of a County, becauſe jig 
Quzre Moor Offences were always cogniſable by the Common Law. 
121.pl. 265, Sect. 45. Alſo it hath been reſolved, That the Force of this hut 
3 Inſt. 11, jn Relation to Treaſons done upon the Sea, is not taken away by 354.8, 
4 Inſt. 124. more fully ſet forth in the forty-ſeventh Section. ww 
; oo 134, Sect. 46. It was made a © Doubt upon this Statute, Whether one wi 
13 Co. 51,52, was an Acceſſary at Land to a Felony at Sea, were triable by the Adninl 
Noy 131. within the Purview of it; but this is ſettled by * 1 I & 12 V. z. c. 5. wig 
pl . enacts, that Acceſſaries to Piracy before or after, in ſuch Manner a bf 
3 Inſt. 112. forth more at large in that Statute, ſhall be inquired of, tried, and adjudd 
ro r 8 4 according to the ſaid Statute of 28 H. 8. 15. [62] 
Bok 7 Setz. 47. It is farther enacted by the ſaid Statute of 11 & 12. 


Ch. 37. Sect. c. 7, That all Piracies and Felonies upon the Sea, Cc. may be tried it 


Boon r, or upon the Land, in his Majeſty's Plantations, in ſuch Manner s la 
Ch. 37. Seat. been more fully ſet forth in the firſt Book. 1 1 
719 1 Sect. 48. It ſeems to have been a great Doubt before the makin 


Ses the Pre. the Statute of 35 H. 8. 2. in what Manner and in what Place Hy Ti 
amble of 35 ſon done out of the Realm was to be tried; for ſome ſeem to u 
a, 9 „ holden, That it was triable only upon an 5 Appeal before the Conlkd 
Ch. 4. Seek, 9. and Marſhal ; others, that it might be tried upon an Indictment, yu 
and Ch. 23. the Offence in h any County where the King pleaſed ; and others, thi 
Dyer ” Was triable by Way of Indictment in that County * only wherein the 0 
pl. 73. fender had lands: But ſurely it * cannot reaſonably be doubted, but tix 
F was triable ſome Way or other, for it cannot be imagined that an Cf 
; lat. 14, © of ſuch dangerous Conſequence, and expreſly within the Purview «2 
Contra Dyer Ed. 3. ſhould be wholly diſpuniſhable, as it muſt have been, if it ver 
4.5 10855 Way triable. | 7 E . 
a. Sec. 49. But for a plain Remedy, Order, and Declaration of thn 1 
: And. 262. ter, it is enacted by 35 H. 8. 2. That all Manner of Offences, being ll 
already made or declared, or after to be made or declared, by any of tit ; 
and Statutes of this Realm, to be Treaſons, Mijprifions of Treaſons, or or 
ments of Treaſons, and done, perpetrated, or committed by any Perjon 
ſons, out of this Realm of England, ſhall be from thenceforth nquir®: 
heard and determined before the King's Fuſtices of his Bench, for Pleash 
holden before himſelf, by good and lawful Men of the ſame Shire, air f 
ſaid Bench ſhall fit and be kept ; or elſe before ſuch Commiſſioness, and} 
Shire of the Realm, as ſhall be aſſigned by the King's Majeſty's Commis” 
y lawful Men of the ſame Shire, in like Manner and Form to all e. , 
Purpoſes, as if ſuch Treaſons, Miſpriſions of Treaſons, or Conces ' 
Treaſons, had been done, perpetrated, and committed within tbe ſame 
 <obere they ſhall be ſo inquired of, heard and determined, as 1s aforeſaid 


In the Conſtruction of this Statute. the following Points have 
reſolved, | 


Hel. 


2 


* 


. co. Firſt, That if the Court af King's Bench, or Commiſſioners 

bintec in Purſuance of the Statute, after having taken an Indicment of 

dreien Treaſon, remove into a different County from that in which the 

1&ment was found, the * Trial ſhall be by Jurors returned from the firſt * H. p. C. 204; 
untY 3 and this 18 moſt agreeable to the general Courſe of the Common 3 Inſt. 34. 
oF; which requires, That Indictments ſhall. be tried by Jurors of the vs. P. C. go. 
- County in which they were found. Letter B. 


off, 51. Secondly, - That the Commiſſioners and County for the Trial == ke, 


uch Treaſons, are © ſufficiently aſſigned by the King in Purſuance H. P. C. 16, 
dus Statute, by his either writing his Name to the Commiſſion that 77, . 
points them, or ſigning the Warrant to the Lord Keeper for the Com- nn 
ion. 15 | 396-36... | , 

6-4, 52, Thirdly, That a Treaſon done by an * Iriſhman in Ireland, * 3 Init. 11. 
able in England according to the Purview of this Statute ; for Ireland * _ 262, 
ng cnt of the Realm of England, a Treaſon committed in it is cer- H. P. C. 16, 
ply within the Letter of the Act; and nothing within the Letter of a 2085. 

tute made for enlarging the Juriſdiction, and ſupplying the Defects of 18 
(common Law, ſhall eaſily be conſtrued out of the Meaning of it. 11 Co. 63. a. 
i therefore it ſeems reaſonable, that any Offence which by 25 Ed. 3. or Vide 3 Keb. 
yx other ſubſequent Statute, either expreſly extending to, or * received in . 
land, is equally Treaſon in Ireland and England, may be tried here by * See B. 1. 
ue of this Statute. But if an Ofrence be made Treaſon by an 1r:/þ BE gx 
tute, which is not Treaſon in England, IJ fee not how it can be tried * 1 dos 263. 
re; ſince being neither made nor declared to be Treaſon by any Law or 1. Sid. 357. 
atute of this Realm, it is not within the Deſcription of the Offences pro- * 

&d for by 3 5 H. 8. To which may be added, that Offences beyond Sea, 

be tried here by Virtue of that Statute, are to be inquired of and de- 

mined in like Manner as if they had been committed in ſuch Shire 

herein they ſhall be inquired of and determined; but if an Offence which 

Treafon in Ireland and not in England, had been committed in any En- 


County, it is manifeſt that it could not be puniſhed as Treaſon. Alſo 


ker, is triable in England, becauſe he is intitled to a Trial by his Peers, Pl. ©: 
ach cannot be had in England. [63] 


f the Realm, and not otherwiſe, For it is the manifeſt Purport of this Sta- 284: 
le to reſtore the ancient Courſe of the Common Law as to the Trial of ; Inf. 24. 


kiens of King Henry VIII. and Eduard VI. but it cannot be thought pa M' 
preeable to the Intention of it to abrogate any Statute, which in a doubt- Dyer 1 31. 
| Caſe ſettled and confirmed the Juriſdiction of the Common Law, and pl. 75- 


we a Method of Trial as agreeable as poſſible to its uſual and ordinary 


804. 54. It was a great Doubt at the Common Law, Whether an ow; 7 
Ixeſſary in one County to a Felony in another, were indictable in either. 
Put this is remedied by 2 & 3 Ed. 6. 24. by which it is enacted, That ſuch 

Acceſſary may be indicted and tried in the ſame County wherein he was 
Cellar, But intending more fully to treat of this Matter in the Chap- 
| —ncerning the Arraignment of the Principal and Acc:flary, I ſhall refer 
© Reader thither for the farther Conſideration of it. 


As 


hath been s reſolved, That no Treaſon committed in Ireland by an Triſh Dyer 360. 


a Vide 1 And. 


Ke. 53, Fourthly, That this Statute is not“ repealed by 1 & 2 Ph. & We Co. 63. 
ar, 10. which enacts, That all Trials hereafter to be had, awarded or 4g NI. 
ace, for any Treaſon, ſhall be had and uſed according to the Common Laws 1 H. H. P. C. 
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realons, in which great Innovations had been made by Statutes in the 1 And. 262. 


286. pl. 45» 


if . 208. pl. 29. 
lanner of Proceeding. 2 * 8. 


— — 
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2 H. H. P. C. 


224 ___ of inn. 
| As to the eighth general Point of this Chapter, viz. What oupht | 
the Form of the Body of an indictment, I ſhall endeavour to ſhey, i 


1. What ought to be the Form of the Body of an Indifimey 
Common Law. | | 
2, What of an Indictment upon a Statute. 


As to the firſt of theſe Particulars I ſhall endeayour to flew 


1, How the Body of an Indictment at Common Law, ought t 
forth the Subſtance and Manner of the Ft. 
2. How the Perſons mentioned or referred to in it. 
z. How the Thing wherein the Offence was committed, 
4. How the Circumſtances of Time and Place. = 
5. Where it may be vitiated by falſe, or improper Latin, or the 
of Engliſh inſtead of Latin. 5 | 
6. Where the Offence indicted may be laid jointly, and where 
rally, and where both jointly and ſeverally, and where the Of. 
of ſeveral Perſons may be laid in one Indictment. 
7. Whether the Words Ji & Armis he in any Caſe neceſſary, 
8. Whether it be neceſſary to lay the Offence contra pacen. 
9. Whether it be neceſſary to lay it contra coronam & dignitaten Reps 
10. Whether it be neceſſary to lay it in contemptum Regis, 
11. Whether it be neceſſary to lay it 2/crte. 
12. Whether a Defect in any of theſe Particulars be amendable. 


Ll 


As to the firſt Point, viz. How the Body of an Indictment at Comny 
Law ought to ſet forth the Subſtance and Manner of the Fact, I ſhall a 
deavour to ſhew: TD BY 


Firſt, In what Manner it ought to ſet them forth in Relation to k 
_ Offence of the Principal. 
Secondly, In what Manner in Relation to the Offence of the Acceſi 


As to the firſt of theſe Particulars, vi. In what Manner the Body da 
Indictment at Common Law, ought to ſet forth the Subſtance and Man 

of the Fact, in Relation to the Offence of the Principal, I ſhall obſer; 
Sec. 55, Firſt, That no Periphraſis or Circumlocution whatſoever mi 
ſupply thoſe Words of Art which the Law hath appropriated for the h 
he ſcription of the Offence, as * Murdravit in an Indi&tment of Murde!, 
184, 187. Cepit, in an Indictment of Larceny; © Maybemiavit, in an Indictment d 
; 8 Ch. Maim; Felonicè, in an Indictment of any Felony whatever ; © Burg 
Dyer 15 0 riter or Burgulariter, or elſe Burgalariter, in an Indictment of Burylli 
pl. 56 ' Proditorie, in any Indictment of Treaſon ; * Contra ligeantiæ ſid 0 


Fran - pug bitum, in an Indictment of Treaſon againſt the King's Perſon. 

> Fitz. Coron. Sec. 56. Secondly, That in an Indictment, as well as in an! Ahe 
1 2 . of Rape, the Fact ſeems : to be ſufficiently aſcertained by the Words J 
Bro. Coro. 76. lonice rapuit, without adding carnaliter cognovit, or firſt ſetting forth fl 


1 zAT pl. 32. ſpecial Manner of the Terror or Violence, and then concluding that u- 
2 . 3: 1. | | | Ts 
pl. 3. Supra Ch. 23. Sect. 77. © Supra Ch. 23. Set. 77. 4 2 Ed. 3. 1. pl. 3. 2 Ed. 3. 18. pl. . =" a 
dictment, 3. Supra Ch. 23. Sect. 77. Bro. Indictment, 36. Bro. Appeal, 48. 18 Ed. 4. 10. pl. 28. Cro. * 
pl. 7. 4 Co. 41. b. 5 Co. 121. b. See 9 Co. 69. a. © Paliſon 22. 4 Co. 39. b. H. P. C. 207. 5 Co. Gb 
Cro. EL 980. *M:F:0. 13..- x bas, 15. Fitz. Coro. 55. S. P. C. 3. Letter A. 3 H. 7. 10- pl. 2. 


2 

| ' 

319. # 3 Lev. 396. Calvin's Caſe, 5, 6, 10, Skin, 442. Carth. 319g. =» Supra Ch. 23. Sell. 79. FE 
Fitz. Inditment, 18. 9 Ed. 4. 26. | 


2 


U. 


endant fic felonice rapuit, &c. Alſo it ſeems, That the like general Man- | 
Lol ſetting forth the Offence, which is ſufficient in an * Appeal of Lar- *Supra Ch. 
y, will alſo be ſufficient in an Indictment. | 
122 57. Thirdly, That in other Caſes it is * generally a good Rule in >Cro.El. 147. 
zaments as well as Appeals, That the ſpecial Manner of the whole Fact 5 11. 201. 
pelt to be ſet forth with ſuch Certainty, that it may judicially appear to 9 Ed. 1 
e Court, That the Indictors have not gone upon inſufficient Premiſſes. 2 H. H. P. C. 
J upon this Ground it ſeems to be agreed, That an Indictment finding ns 185, 
a Perſon hath feloniouſly broken Priſon without ſhewing the Cauſe of 
; Impriſonment, &c. by which it may appear that it was of ſuch a Na- 
re, that the Breaking might amount to Felony, is © inſufficient. Alſo 4. Bro. India- 
dictments againſt Perſons for refuſing to be ſworn Conſtables, after they — 
4 been /egitimo modo electi, have been quaſhed for not ſhewing the Man- 2 . 
; of the Election, that it might appear to have been ſuch as obliged the 79- 
fendants to have undertaken the Office. Alſo it hath been * adjudged, * 2 = 
at an Indictment of Burglary is inſufficient without the Word Noctanter. * 1 
Io it ſeems to be * agreed, That an Indictment charging a Man with a Supra Ch. 10. 
ulance in reſpect of a Fact, which is lawful in itſelf, as the Erecting of —_— 
Inn, &c. and only becomes unlawful from Particular Circumſtances, is pl. 12. 


ficient, unleſs it ſet forth ſome Circumſtances which make it unlawful : .? Rol. Rep. 


: 1 i 8. F. C. 9. 
ms to be the plaineſt Reaſon, That it appears not whether it were made Letter B. 


eto the King's gold or filver Coin, or only like to that in Braſs or Cop- H. P. C. 206. 


Vide 2 Roll. 


Death, muſt ſet forth the ſpecial Manner of the Fa&, as by ſhewing N 
what! Part of the Body the Wound was given, and the ® Length and 1 Supra Ch. 
adth of ſuch Wound; and ® that the Party died of it; and with what 23. 0068 Bo. 
capon it was given; and that the Word ? Percuſſit cannot ſafely be —_- 
ited where the Truth of the Fact will bear it, I ſhall refer the Reader * Supra Ch. 
the aid Chapter of Appeals, for the Learning relating to theſe Points. 35 <4 
Lach been 1 adjudged, That an Indictment of Extortion charging F. S. 53. tall 84. 
the Taking of 50 S. as Bailiff of an Hundred, colore oficiz, without Supra Ch. 
hs for what he took it, is good at leaſt after Verdict, for perhaps he 4 5 Lig 
1 claim it generally as being due to him as Bailiff, in which Caſe 2 
aking could not be otherwiſe expreſſed. But this ſeems to be a ſpecial 


W1 


v 


3 Fourthly, That an Indictment charging a Man disjunctively is 

Af ere L finds that A. Murdravit B. vel Murdrari cauſavit, or that 

* 25 ; . vel V. erberari cauſavit ; or that A. Fabricavit talem car- 5 Mod. 137, 
cars cauſavit, for here are diſtin&t Offences, and it appears not 138. 


Which of them the Indictors have accuſed the Defendant, 175 on, s. 


. Seck. 59. 


up . O Indidiment. pe 8 


1.583. 


ef £ 7 "wrragAs 0: ny 
a — . — — — att 
4 & ; we x r = 


- 
£ — 1 — * * — — o - — 2 — * 2 — — 
r . noon ek” W ir oe an r tae tn 
ICSD II Aba” its capri tim fs - = 8 

* . SED: _ ICH agns >" rn 8 . 

2 2 — . — 2 4 r Eo ; q \ 

a —— ä '- pew = — = — hey FE 8 

= K n > Y * 


. —.— 


* * 
r 


wy S — = Ae „ - % 
SB <__—_ IRIS. cis 
— — 8 — 
* 
** 


4 — — pr 


DO 


+ 7 - 2 — 
6—ͤ—E— — 2 
— — 
Nr 


226 


a Vide 1 Lev. 


203. 


1 Keb. 278. 
2M. Hit, GC: 
182. 

Shower 389, 


go. 
1. Roll. Re. 
Noll. Ab. 


„pl. 11. 
4 Roll. Ab. 
79. pl. 1, 2. 
1 Mod. 71. 
4 2 Rol. Ab. 
79. pl. 10. 
© 1 Mod. 71, 
288. 

1 Lev. 299. 
Raym. 205. 


I Vent. 104. 


f 2 Rolf. Ab. 
79. pl. 12. 
5 6 Mod. 311. 
h Moor 302. 
pl. 451. 
Fitz. Action 
ſur le Stat. 26. 
29 Ail. pl. 45 
oor 302. 
„ 5 PRO 
& 2 Roll. Ab. 
79, Pl. 5. 
Moor 302. 
pl. 451. 
22 Aſſ. pl. 73. 
22 Aſſ. pl. 
73+ 


29 Aſſ. pl. 


44 Or 
= 29 Aſſ. pl. 
43+ 

® 22 Aſſ. pl. 


3 

P Bro. Indict- 

ment, 12. 

1 2 Roll. Ab. 

79. pl. 8. 

r 3 Inſt. 41. 

5 3 Inſt. 41. 

410 29-8: 

H. P. G. 206, 

1 H. H. . 

571. 

2 H. H. F. E. 

333. 

* Vide 3 Inſt. 

41. 

Jambard, 

Book 4. Ch. 5. 

Fol. 404. 

* Book 1. Ch. 

81. Sect. 10. 

Y Cro. Jac. 
17 


2 Roll. Ab. 


82, pl. 5. 
2 Book 1. Ch. 
81. 


8Co. 36. b. 37. 


a3 2 Roll. Ab. 
79. pl. 3. 
(ro. Jac. 527. 
2 Keb. 409. 
Fl. 33. 


dictments charging Men with having as Hereticks and Traitors, and | 


Set. 59, Fifthly, That * regularly every Indictment muſt either hay 
a Man with ſome particular Offence, or elſe with ſeveral of fuch' Of 
particularly and certainly expreſſed, and not with being an Offeyd, 
general; for no one can well know what Defence to make to 3 thy 
ſo uncertain, or to plead it either in Bar or Abatement of a ſubſeg 
Profecution ; neither can it appear that the Facts given in Evidence 253 
a Detendant on ſuch a general Accuſation, are the fame of which the k 
dictors have accuſed him; neither can it judicially appear to the Coun 
what Puniſhment is proper for an Offence fo looſely expreſſed. And 
on this Ground it hath been adjudged, That an Indictment is infulkg; 
which only charges a Man in general, with having * ſpoken diver jj 
and ſcandalous Words againſt F. S. being Mayor of ſuch a Plax, 
with being a © common Defamer, Vexer, and Oppreſſor of many Na 
or with being a common * Diſturber of the Peace, and having ting 
up divers Quarrels as well among his Neighbours as other of the ky 
Subjects at ſuch a Place, to the great Loſs and Diſturbance of his News 
bours aforeſaid, and other the King's Subjects, &c, or with bein !. 
common Oppreſſor and Diſturber of the Peace; or with having bee af 
ſtill continuing to be a Man of evil * Behaviour; or with being a* on 
mon Deceiver of the King's People; or with being a common Pulle 
of the King's Secrets, and of his Own, and of divers other Perſons 
panelled together with him to inquire for che Body of the Coum d 
divers Felonies againſt his Oath, &c. or with being a * common im 
ſtaller; or with being a * common Thief; or being a ! conm 
Evil-doer ; or with being a common * Champertor ; or with bei 
common * Conſpirator, and ſuch like. It is holden indeed in a Nor! 
Fitzherbert's Abridgment, That an Indictment for Confederacy in gem 
is good, but this is made a Pyere by the Reporter of the Ven- 
from which the ſaid Note in Fitgherbert is taken, and is denied tl 
Law both by? Brook and à Rolle, nor do I any where find the leaſt l 
ſon offered to diſtinguiſh this from the other Caſes above mentim 
Alſo it is holden by Sir Edward © Coke, That the ancient Form of! 


feſters of the Highways, conſpired and confederated, &c. to deſtroy ti 
Catholick Faith, and having daily publiſhed falſe and ſeditious Writ 
Sc. were utterly inſufficient, and yet ſuch Indictments ſeem to have it 
frequent; as were alſo Indictments charging Men in general, as Inj 
tores viarum, & depopulatores agrorum, Which Words took the ben 
of Clergy from the Perſons indicted, before the Statute of 4 H. 
by which it is enacted, That theſe Words ſhall no more be put inte 
dictments, nor if they be, ſhall have ſuch Effect as to take from l 
Perſons indicted the Benefit of Clergy; and this Statute in this Ko 
ſpect ſeems to be in Affirmance of the Common Law, which ſeems gi 
rally to difallow of ſuch uncertain Indictments, as appears from the ke 
ſons and Authorities above fet forth. Yet it hath been adjudged, 
a Man may be generally indicted as a common Barrator againſt 

Form of the Statute, and ? againſt the Peace, without ſhewing a * 
the particular Facts in the Indictment, by which he appears to have bn 
ſo; for Barratry is an Offence of a * complicated Nature, conſiſting y | 
Repetition of divers Acts in Diſturbance of the common Peace, 15 
which it would be too prolix to enumerate in the Indictment; and ther 
fore * Experience hath ſettled it to be ſufficient to charge a Man 8 


rally as a common Barrator, (which is a Word of Art appropriate 


bb Book 1. Ch. 81. Sect. 10. 2 Lev. 208. ; 


i Purpoſe,) and before the Trial to give the Defendant a! Note of the *Book 1. 


IN, 


it was a Barrator, becauſe he ſhall be ſuppoſed to have been guilty in — * 
ders Places, and the Venire is moſt proper from the Body of the Coun- 2 
Alſo it is ſaid that there is no Need in the Concluſion of ſuch an In- 
ament, to lay the Offence ad nocumentum omnium ligeorum, &c. but that 
Diverſorum is ſufficient in ſuch an Indictment as well as in an Indictment 2 Keb. 409. 
common Scold, &c. becauſe it appears from the Nature of the Thing, wh; 
a it could not but be a common Nuſance. Alſo it ſeems to be © agreed, Ch.95.Seat.s.. 
Lat an Indictment againſt one as a common Scold, is good without ſetting *6 Mod. 311. 
t the Particulars, for the ſame Reaſons that ſuch Indictment of Barratry rag oper 
00d, 3 3 OED 
655 60. Sixthly, That the Charge muſt be laid poſitively, and not by i 
y of Recital, as with a uod cum, &c. and that the Want of a direct Salk. 371. 
lotion of any Thing Material in the Deſcription of the Subſtance, Na- 28. 5. c. 96. 
e, or Manner of the Crime, * cannot be ſupplied by any Intendment or Cro. Jac. 20. | 
nlication whatſoever : And upon this Ground it ſeems to be s generally "> 3 
lien, That an Indictment of Death having the Words Felonicè murdravit, à Dyer gg. 
, cannot amount to an Indictment of Murder, without the Words Ex ff. 63. & 65: 
ine præcogitata; and yet by the Word Murdravit it expreſly charges ; I. H. P. C. 
Party with Murder, and it is impoſſible that there could be a Murder, 187. 
| no Malice prepenſe. Alſo it ſeems to be generally agreed, That no es _— 
Iitment of Death can be good without an expreſs Allegation, that the 4 co. 41. b. 
aſd both received the Hurt which is laid as the Cauſe of his Death, Contra Dyer 
| ao that he died of the Hurt ſo received; and that the Want thereof **: PI. 28. 
not be made good by any Implication whatſoever, as hath been more 
7 ſhewn, Ch. 23. Sef. 82, 83. Alſo it hath been k adjudged, That an * Keilw. 87. 
Þictment againſt F. S. for feloniouſly breaking ſuch a Priſon, and com- 20m o_ 
ding F. N. who was therein impriſoned for Felony to eſcape, is not a $4. 12. 
d Indictment for a felonious Breaking, without expreſly ſhewing that 
. did eſcape ; and yet the Breaking is expreſly laid to be felonious, and 
 mpofſible that it could be ſo, unleſs the Party did eſcape. But it will 
nexileſs to enumerate any more Inſtances of this Kind, which are fo 
F trequent, that there is ſcarce any Caſe which mentions Exceptions ta- 
to Indictments, without having ſome or other grounded on this Rule, 
Um an Indictment nothing material ſhall be taken by Intendment or 
fiction. Yet the Law will not admit of too great a Nicety of this 
b for it hath been adjudged, That if in the firſt Part of an Indictment 
Vath, the Aſſault be laid with Malice prepenſe, &c. there is no Need 1 Co. 41. b. 
[peat it in the following Clauſe, which ſhews the Giving of the 
und, being joined with a Copulative to the precedent Sentence, and 
the ſame Time and Place with the Aſſault. Alſo it hath been k ad- * Cro. Jac. 
kd, that where an Indictment ſets forth, That F. S. was lawfully ar- 473: 
by Virtue of a Plaint before ſuch a Sheriff, &c. it ſhall be intended 
there was a good Warrant. Alſo it hath been adjudged, That where 19 Co. 67. 
ant is alledged, authorizing the Arreſt of J. S. within the Liberties 5 Co. 120. 
. and the Indictment lays the Execution of it in ſuch a Pariſh 
Vard in London, without expreſly laying the Pariſh and Ward within 
Liberties of Landon, yet the. Indictment is good; for the Court will not 
. at luch a ſtrained Exception, that a Pariſh in London may be out of 
erties of London, | | : ANTS 
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* Cro. Jac. 610. 
2 Mod. 128. 
2 Rol. Rep. 
226. 


Moore 606. 


2 Lev. 229. 
Contra 
2 Rol. Rep. 


226. 


Quzre Ray. 

378. 

1 Keb. 85 2. 

d Book 1. 

Ch. 64. Sect. 
8 


39. 
Cro. Jac. 610. 
2 Rol. Rep. 


2 Lev. 229. 


2 Mod. 1 29. 


Implication from what they have ſo found; ſo on the other Hand i 
not ſuffer a Criminal to eſcape on ſo trifling an Exception, which it wal 


ticular Caſe, the Compariſon of Precedents, and the plain Reaſon « t 


© 3 Mod. 104. 


© See Book 1. 
Ch. 64. Sect. 
39. 


© Supra Ch. 
23. Sed. 88, 
and 89. 

2 H. H. P. C. 
188. 

f 2 Rol. Abr. 
81. pl. 5. 


exiſtens not being the nominative Caſe to the Verb, but applied t i 


Of Indidtment. Book 
Se#. 61. Alſo it hath been? adjudged, That where an IndiQtmen ; 
that J. S. exiſtens of ſuch or ſuch a Degree or Trade, &c, as bring hs 
within the Purview of the Law whereon the Indictment is founded a 
mitted ſuch a Fact, it ſhall be intended that he was of ſuch Degree 6 
the Time of the Fact, without any expreſs Allegation to that Purpoe 4 
cauſe that is the moſt natural Conſtruction of the Participle exiſten 0 
befqre the Verb to which it is the nominative Caſe; * yet where an lag 
ment of Forcible Entry, finds that A. diſſeiſed B. of ſuch Land * 
liberum tenementum of B. it ſeems agreed, That the Indictment is nö 

cient, becauſe it ſtands indifferent, according to the common Rules of 
ſtruction, whether the Land were the Freehold of B. at the Time of 
Diſſeiſin, or at the Time of the Finding of the Indictment, the wy 


Thing which was the Subject of the Action. But I cannot find any c 
tain general Rule, whereby it may be known in what Caſes an Exc 
of this Kind ſhall be taken to be ſo over nice, that the Court will nut + 
gard it. All therefore that I ſhall add on this Head is this, That as ©, 
one Hand the Law will not ſuffer a Man to be condemned of any (rin 
whereof the Jury have not expreſly found him guilty, by any Argumente 


be abſurd and ridiculous to take Notice of; for nimia ſubtilitas injr 
probatur, But the Judgment hereof cannot but be in a great Meaſur\f 
to the Diſcretion of the Judges, who from the Circumſtances of each 


Thing, ſeem always to have endeavoured to have gone within theſe Ruk 
as nearly as poſſible. ts ris SS 
Sec. 62. Seventhly, That it is a certain Rule, That where one mmm 
Part of an Indictment is repugnant to another, the Whole is void, fort 
Law will not admit of ſuch Nonſenſe and Abſurdities in legal Prom 
ings, which, if ſuffered, would ſoon introduce Barbariſm and Confulm 
allo it takes off much from the Credit of an Indictment, that thoſe 
whom it is found, have contradicted themſelves. And upon this Gro 
it hath been adjudged, That if an Indi&tment © charge the Deteaw 
with having forged a certain Writing by which A. was bound to B. wil 
is impoſſible, if the Writing were forged ; or if an Indictment of Foul 
Entry ſet forth, That the Defendant diſſeiſed J. S. of Lands, when 
appears by the Indictment it ſelf that he had no Freehold when 
could be diſſeiſſed; or that the Defendant entred peaceably on J. S. ü 
then and there Forcibly diſſeiſſed him; or that he diſſeiſſed him of 1 
then being and ever ſince continuing to be his Freehold ; every ſuch 
dictment is void, for its manifeſt Inconſiſtency and RepugnanCy. » 
upon the like Reaſon it hath been adjudged, That an Indice" 
Death, laying the Stroke at 4. and the Death at B. or the Stroke on! 


firſt of May, and the Death on the Tenth, and then concluding that | | 
Defendant in ſuch Manner murdered the Party at A. aforeſaid, of d! * 
firſt of May aforeſaid, is inſufficient for the Repugnancy, 4s hath k . iy 
more fully ſhewn in the Chapter of Appeals, becauſe it ſup py ſ: 0 
Murder to have been committed at a Place in the firſt Caſe, and 0d 1 4 
Day in the ſecond; in which it appears by the Indictment it ſelf, ln 


the Party was not killed but only wounded. Alſo it hath been . 
ed, That an Indictment for ſelling Iron with falſe Weights and M ; 
is void, not only becauſe it is abſurd to ſuppoſe that Iron coul 


2 


hap. 25: Of Indidment. 229 


Meaſure, but alſo becauſe it is repugnant and inconſiſtent that it ſnould 
1 @ fold at the ſame Time when it was fold by Weight. Alſo if an Indict- 
ent at a Seſſions holden the 13th of January, 30 Car. 2. find that the 
dfndant has been abſent from Church fix Months from the firſt of Fanuary, | 
o Car. 2. it is b agreed, That it is void for the Impoſſibility, for there » Raym. 434. 
but eleven Days between the firſt of Fanuary, and the Holding of the Par. * 
ions. Alſo if an Indictment charge a Man with having feloniouſly vw * 
one a Fact, which appears upon the Face of the Indictment to have been 

t a Treſpaſs, as with feloniouſly cutting down and carrying away Trees, 

e Court will © not arraign him; yet where the Senſe appears plain, the 12 Aff pl. 32. 
wrt will often diſpenſe with a ſmall Impropriety in the Expreſſion, as © Coro. 
here one is indicted for having mowed unam acram fan, which is * ſaid Indigment 9. 
\ be ſufficient, and yet that which was mowed, could not at the Time of Bro. Coro. 76. 


e Mowing be in Strictneſs called Hay, but Graſs only. 175 = . 


d 2 Rol. Abr. 


As ts the ſecond Particular, vis. In what Manner the Body of an In- 81. pl. 1. 
a | | Parallel Caſes 
qment at Common Law muſt ſet forth the Subſtance and Manner of the 2 Rol. Ab. 81. 


act, in Relation to the Offence of the Acceſſary, I ſhall obſerve, _ * 3. At 


pl. 15. 


Sef. 63, Firſt, That a Repugnancy in ſetting forth ſuch Offence is e- 
ully fatal as in ſetting forth that of the Principal; and therefore if an In- 
iment of Death which lays the Stroke on one Day, and the Death on a 
ſequent one, charge the Acceſſaries with having abetted the Fact, at the _ 

ime of the Felony and Murder only, it is inſufficient, as hath been more N 
ly ſhewn in the © Chapter of Appeals, becauſe it appears by the Indict- Supra ſect. 64. 


ent it ſelf, That the Time of the Death, and conſequently of the Mur- = 7 
r, was ſubſequent to that of the Stroke, and therefore it is repugnant 9 4 67. 


 alledge that the Defendant abetted the Stroke by being preſent at the Plowd. Com. 
me of the Death. | fy {H.H.P.C. 
Jet, 64. Secondly, That where ſeveral are preſent, and abet a Fact, 437. 
dd one only actually does it, an * Indictment may, in the ſame Manner * Supra Ch. 


an 5 Appeal, either lay it generally, as done by them all, or ſpecially, DN : 2 


done only by the one and abetted by the reſt. But it hath been re- pl. 7. __ 
hel, That if an Indictment barely charge a Man with having been pre- _ 


| | ay : ment, 5. 
It when a Murder was committed, it is“ void, becauſe a Man may be 30 H. 6. 2. 


ently preſent, and ſhall not be preſumed to have been a Party, where Pl. 10, 


C a itz. Indict- 
Circumſtance is found that makes him ſo. | _ pry 


Sd, 65. Alſo it hath been i adjudged, That an Indictment of FJ. S. S. P. C. 95. 
Acceſſary to four, by theſe Words, that F. S. ſeiens ipſos quatuor ho- 7g 15 OR 
Mes ö 55 01 a . N . * K n * F 

feloniam prædictam feciſſe apud D. felonice receptavit, is naught for * Cro. Ei. 752. 


laying eos receptavit, for 1t doth not appear how many of them the H. fe. 
litors have f. d hi | . | Hetley 53: - 
ve found him to have received, whether all four, or three, or gpq.4.3.p1.6. 


0, or but One. 1 H. P. C. 206. | 


9, 66. It hath been k holden, That an Indictment charging a Con- 1 * 


ble with having voluntarily and feloniouſly ſuffered a Perſon, arreſted Fitz. Indict- 


at | 4 upon Suſpicion of Felony, to eſcape, without ſliewing what the a 

5 8 . . ITZ. 
ol © of the Felony was, and that it was actually committed, is void for Coe. 395 76 
þ b. 12 


Na not only becauſe it appears not but that the Offence of Supra Ch. 12 
in WIC Fart 
Ch. 18. Sect. 7. 


* Eſcape could l not be criminal; but alſo becauſe it appears not Ch. 19. Se&. 
" e Felony was, and unleſs the Arreſt were for a Felony, the Eſcape a. 3. 


* be felonious. But it is ſaid, That an Indictment for knowingly EI ax 1 
= s outlawed for, or convicted of Felony, or for knowingly Fitz. Indict- 
ch Per 


ſons to eſcape, may be good without ſhewing what the GE Keily 
Nun Felony 194. 


y was ſuſpected, was never actually committed; in which Sect. 16, 17. 
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2 l. H. P. C. the King's Highway in ſuch a Place is in Decay, thro' the Default of 


— QuzreCro.El. | holden, That it is a good Plea in Abatement of an Indictment 4% 


Keilw. 25. b. I H. 5. 5. concerning Additions, ſet forth more at large in the Ciuf 
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8. P. C. 96. | | that 1 ER. f ; , 
==-= 9 Felony was, or that it was actually committed, if the Record of the Ou. 


Vide Fitz, lawry or conviction be ſet forth with convenient Certainty : And the ad 
Coro. 377. plauſible Reaſon of this Opinion ſeems to be this, That it may be ſuc 
Dy.3 5s pl.z6 ly made out by ſuch Record, of what Kind the Felony was, and alſo ti 
e+H.6 ? 42.b. was actually committed, &c, It is holden indeed by Sir William * Staung 5 


Bro. Indiet- That ſuch a general Indictment for receiving a Perſon outlawed fo; be 
A : | 7 f « 
Fiz. Iaia. lony in the fame County wherein he dwells is good, but not if it Wer 


ment, 11. in another, becauſe a Man is bound at his Peril to take Conuſance 9 


* 760. an Attainder of Felony in his own County, but not n another. But I mu 
2 96. queſtion the Authority of this Diſtinctien, ſince, as the Law ſeems noh 


Letter G. be holden, a Man is no more bound to take Conuſance of ſuch an ht 


4 2 Lev. 208. fa; ED 7 
5Ed 4.5.1.6 tainder in his own County, than in any other. | 


Data. Sef. 67. It hath been © holden, That an Indictment finding that 1 


72 70 pl. /czenter receptavit ſuch a one, being a Felon is not good, for this Nein 
tter H. 


R. A. 5. L. among others, becauſe it doth not expreſly find, that J. S. knew the da 
1 H. 5. 5. fon ſo received by him to have been a Felon. But this is contradifted 1 
pl . 1 other © Authorities, by which it is holden, That the Word ſcienter in ug 


8. P. C. 181. 2 Caſe ſhall be conſtrued to go thro' the whole Sentence. 
Letter D. | Is 3 
2 „ V. As to the ſecond Point, viz. In what Manner the Body of an Indifmat 
3 H. 6. 25, 26. at Common Law muſt deſcribe the Perſons mentioned in it, I ſhall e 


Theloal, lib. vour to ſhew, 

11. cap. 5. | | 

Sect. 14. | p : 

e Quzere Ke. I. In what Manner it muſt deſcribe the Defendant. 


Iyng i y 115 2. How other Perſons mentioned or referred to in the Indictment. 


Raſt. Ent. 50. 


1 Sef. 68. As to the firſt Particular, it is ſaid, That an Indictment it 


175, 176. Inhabitants of ſuch a Town, is * good without naming any Perſon ine 


Th. tain : Alſo it is faid, * That no Indictee can take any Advantaged 
Supra Ch. 23. Miſtaken Surname in the Indictment, either by Plea in Abatement, 0 


= 198. otherwiſe, notwithſtanding ſuch Surname hath no Manner of Affinity mi 
eloal, li 


1 b. his true one, and he was * never known by it; and in this Reſped, : 
Sect. 12. Indictment differs from an Appeal, whereof it is“ certain that a Mind 
1 H. 4. 41. mer of a Surname may be pleaded in Abatement, as well as any at 
FinCoro.88. Miſnoſmer whatſoever. [64] | | | EY 

Miſnoſmer,18 Sec, 69. But I do not find but that every other Miſnoſmer of tle 


H. P. C:2443- | | b ; 
Contra 3H.6. fendant, except that of the Surname, and alſo every defective Adi 


26. a. are as fatal in an Indictment as an Appeal; for it ſeems generally it 
Bro. Miſnoſ- holden, That a Miſnoſmer of the Defendant's Name of Baptiſm m 


mer, 6. 


3 pleaded in Abatement of an Indictment. Alſo it hath been * adjudgl 
x Jon. 346. be a good Plea in Abatement of an Indictment againſt one by the Nat 


_— Sir F. S. Knight, that he is a Baronet, and no Knight. Allo it hath bd 


$49. pl. 8. Garter King at Arms, that he is not called Garter in the Indem 
Ch. 23. ect becauſe it is a Name of Dignity, being given him by the Words cren 


104, 104, Coronamus, and nomen imponimus; and from the Reaſon of this Cat, 
3 4 3 


_ 392, ſeems plainly to follow, That the Omiſſion of any other Name of I 


Skin. 519. nity may be pleaded in Abatement of an Indictment: And if ſo J 
2 H. H. P. C. 2 not the Omiſſion of the Defendant's Name of Baptiſm be cht 
— — fatal? | 


'Trem. 12. 


Carth. 99. Sed. 70. It ſeems to be agreed, That notwithſtanding an Indian 


"Vide Ch.23. the Suit of the King, yet being within the expreſs Letter of the Statut 
Sect. 103. 


46. 2. 


Quære Palm. 195. 3 


hap. 25. of Indictment. 231 


H » Appeals, it d cannot be conſtrued to be out of the Meaning of it.“ Supra Ch. 
em whence it follows, That the Want of a ſufficient Addition, within J * 
it Statute is as good an © Exception to an Indictment, if * Proceſs of tion, co. 
Mtlawry lie on it, as it is to an Appeal, Alſo it hath been adjudged, Lon quinto 
That it is 2 fatal Fault to apply ſuch Addition to the Name which comes inch 55 
er the Alias dictus only, and not to the firſt Name: But it is ſaid not * Bro. Addi 
n be material * whether any Addition be put to the Name which comes „e. 23, 41. 


| : ; . 2 Leon. 183. 
nder the Alias dictus or not, becauſe what is ſo expreſſed is not material. Shower _ 


ut it is ſo great a Fault to put no Addition to the firſt Name, that where 393. 


Lveral are indicted, ſuch an Omiſſion, in Reſpe& of one of them, makes Apa 4. 48. 


be Indictment * vicious as to all. [65] And it may be probably argued, Dyer 46. pl. 
bt there is the ſame Reaſon for the like Fault in an Appeal againſt divers, 1 
\ abate it alſo as to all, but I do not find this Point * expreſly agree nr 


d. pl 
f a pl. 9. 148. pl. 
ut it ſeems clear, That generally the Law is the ſame in Relation to 16: 


gitions in Indictments and Appeals. Having therefore already treat- See $31. 


in the Chapter of Appeals of the general Learning relating to this Sub- > Hl. H. Fc. 


& and ſhewn that an Addition in Engliſb is as good as in Latin; 177. 


1 that where ſeveral Defendants have the ſame Addition, it is * ſafeſt 20 85 " 4 
repeat it after each of their Names; and that the Son being of the Cro. El. 583. 


me Name and Addition with the Father, ought to be diſtinguiſhed of . 
ith ſome | farther Deſcription; and having alſo ſhewn what is a ſuffi- pl. * FEE 


Went Addition of the * Eſtate, or Degree, or * Myſtery, and alſo of 1£4-4-1-pl.3. 


e * Town, Hamlet, Place and County of the Defendant : And alſo FORO 2 
oy the Defect of an Addition may be ? ſalved by the Appearance and Fitz. Proceſs, 


fen of the Defendant, I ſhall refer the Reader for all theſe Particulars to . 
e Chapter of Appeals. : N 1 Bult. 183. 
$f, 71. As to the ſecond Particular, vi. In what Manner the Body * Vide ſupra 
an Indictment at Common Law muſt deſcribe the other Perſons beſides 15 201 ft, 
e Defendant mentioned or referred to in it: It is certainly ſafeſt to deſcribe Fitz. Count, 
em with convenient Certainty, which will hardly be diſpenſed with 1% cn 
kcept in ſpecial Caſes, and for ſpecial Reaſons. For thoſe general 3 


6. 
litments which * anciently ſeem to have been allowed for ſuffering di- Supra C- 
rs Bakers to bake, &c. againſt the Aſſiſe, &c. nor for diſtraining divers {3 RR. 100. 


Wy l Supra ch. 
nbns without Cauſe, Fc. have by the later Authorities been holden in- 23. . 


Ifcent for their Uncertainty in not naming ſome Perſons in particular f pes Q. 
ho were ſo ſuffered to bake, or diſtrained, without which the Court can- 78 FR” 


It ſo well know what Fine will be proper; nor can the Defendant be ſo n Supra ch. 


ll enabled to make his Defence, nor to plead the Indictment to a ſub- 23. Ra. 113 


k to 118. 
quent Proſecution, And for the ſame Reaſons among others, an In- » gupra ch. 


ment for taking divers Sums of divers Perſons for ſuch a Toll at ſuch 23. ſect. 118 


Rate, without naming any Perſons in particular, hath been adjudged * Bape . 


cht. Yet where in common Preſumption it may be very difficult, if 23. ie&. 124. 


It impoſſible, to know the Names of the Perſons referred to in an In- 138 Aff. pl. 


. 5 126; 
ment, it * may be good without naming any of them; as where one Bro. Preſent- 


Indicted for having knowingly received and harboured divers Thieves, ment, 27. 


the Jurors unknown; in which Caſe, ſuch a general Charge 1s main- 4 1 


able from the Neceſſity of the Thing; for otherwiſe a notorious Of- 2 Roi. Ab. 80. 
| of this Kind might be wholly diſpuniſhable, for Want of the Ju- 8 

5 xnowing the Names of the Perſons ſo received, and yet might be 1 
Wickly known to carry on ſuch a Practice, to the common Nuſance of! Pl. Com. 35. 
Country in which Reſpect it cannot but be reaſonable in ſuch a Caſe 225 3 
3 him, tho' not as an Acceſſary to the Thieves, without ſhewing — 


e had received ſome of them in particular. And for the like Reaſon, 
if 
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232 


2 1 Ed. 3. 20. 


pl. 26. 

1 Afl. pl. 7. 
Fitz. Coro. 
159. 

23 Aſſ. 94. 
Fitz. Indict- 
ment, 10. 
8. . C08: 
Letter G. 


2 H. H. P. C. 


181. 


Pl. Com. 8 5. b. 


b. 129. a. 


9 H. 6. 45. b. 
Dy. 99. pl. 61. 


285. pl. 38. 


Vide Fitz. Co- 
ro. 146, 183. 


Noy 85. 


Supra Ch. 23. 


Sect. 78. 

b Fitz, In- 
dict. 12, 17. 
9 Ed. 4. b. 


S. P. C. 95. 


Letter G. 


2 H. H. P. C. 


181. 


Dy. 99. pl. 61. 


eilw. 25. 
Supra Ch. 23 
Sect. 78. 
Bro. Indict- 
ment, 11. 


Pl. Com. 8 . 


b. 129. a. 


18 All. 15. 


ſeems contra- 
TY. 

© Fitz. In- 
dict. 9, 26. 
8. P. C. gg. 
Letter G. 
Contra Fitz. 
Indict. 27. 
Bro. Indict. 
20. 


30 Aſſ. pl. 37. 
4 Kelinge 10. 
* 7 Ed. 4. 14. 


11 


1 
Fitz. Indict- 


ment, 15. 
. 


Lamb. B. 4. 
Ch. 5. 
Dalt. Ch. 13 1. 


S. P. C. 96. 
Letter G. 


2 Cro. El. 489. 


o. 
h 1 Ed. 3. 20. 


pl. 26. 
1 Aſſ. pl. 7. 
Fitz. Coro. 


159, 183. 


Vide Bro. In- 


dict. 10. 


1H. P. C. 20). 
Dy. 285. pl. 38. | 
Dalton ch. 131. 


pl. 61. 
ſect. 78. 


That an Indictment for ſtealing quandam peciam panni linei cujuſdun ] 
without adding de bonis & catallis cujuſdam 7 


a Perſon unknown, the Inqueſt ought to tell his Name to the Cot 


Want of ſuch Neceſſity ſeems probably to have been the beſt RezſonMl 


the Death or Robbery of a Perſon unknown, is in no Caſe good, & i 


fortiori the Omiſſion of the Surname of any other Perſon 


n Keilw. 25. Dy. 285. pl. 38. 
3 


Of Indictment. Book 
if a * Stranger unknown to the Country be found lain, or if the dea x 
dy of a Perſon who was well known, be disfigured in ſuch a Marne 
its Wounds, that no one can diſcover whoſe 1t was, 1t 18 certain thy g 
Indictment againſt the Offender, for having killed quendam ignotun, wil 
be good. And upon the ſame Ground, if a Stranger unknown q 
Country be robbed, and will not come in to proſecute, nor diſco; k 
Name ; it ſeems clear, That an Indictment againſt the Oftender for hig 
robbed quendam ignotum is good. And if Goods be found upon oben 
toriouſly ſuſpected of Felony, of which he can give no Manner of hy 
count, as where a Highwayman is apprehended with his Pockets fill 
Watches and Rings ; it ſeems, That he may either be indicted for ſteiq 
ſuch Watches and Rings, being the Goods quorundam ignotorun, d. 
ſome © ſay, for ſtealing them generally. Alſo in the Indictment of þ 
Regicides for the Murder of King Charles I. it was agreed, That 
Fact was well laid, as done per quendam ignotum, with a Vizor on þ 
Face. And if one ſteal the Goods of an Abbey, &c. during a Vacanq h 
may be indicted for ſtealing © Bona Ecclefie, and yet the Church can by 
no Property. But theſe ſeem to be ſpecial and extraordinary Cafes, d 
ing on particular Reaſons, and grounded on manifeſt Neceſſity, via 
which, it ſeems, that ſuch Indictments cannot be maintained: Fu! 
ſeems to be taken as a Ground in * many Books, That regularly thr 
ſons offended, as well as the Defendant, ought to be certainly db 
in every Indictment. And agreeably hereto it hath been * aug 


S. is inſufficient, becule! 
doth not expreſly appear to whom the Goods ſtolen did belong, A 
it was anciently * holden, That where one is indicted for the Death 


but ſurely this muſt be intended where they have ſome Means to kn 
it. However, from the Whole thus much ſeems plainly to follow, Th 
where-ever the Perſon injured is known to the Jurors, his Name ought 
be put into the Indictment. And therefore as I take it, thoſe * bu 
which ſeem generally to allow of Indictments of killing, or robbing i 
ſons unknown, are to be underſtood with this Limitation, That fuc 
dictments are then good when the Party is in Truth unknown to the | 
rors. And agreeably hereto, others * who ſpeak more fully of the Vl 
ſeem plainly to go upon the Neceſſity of the ſeveral Caſes. Andi 


Indictmerits not ſhewing to whom the Wrong was done, were difalon 
in ſome of the old! Books. However, it is certain, That an Appel! 


been more fully ſhewn in the * Chapter of Appeals. 1 
Seck. 72. It hath been adjudged, That an Indictment of an Afa 
Fobn Pariſh-Prieſt of D. in the County of C. is good, without I 
his Surname, for if a wrongful Surname of the Defendant himſelf v a 
vitiate an Indictment, as hath been more fully ſhewn, Sed. 69. ſur 
will not We 
it ; eſpecially where ſuch Perſon is otherwiſe deſcribed with he. 
tainty, that it is impoſſible to miſtake him for any other. But 1 


dictment for a Wrong done to a Perſon well known deſcribe him o 


b. Vide De 


kS.P.C.g5. Letter G. Pl. Com. 8c. b. 129. a. Keilw. 25. 9 H. 6:45: — 


1 Fitz. Indict. 27. 30 Afi. pl. 37. 18 Aſſ. pl. 15, 2 Leon. 39. 


1s Name of Baptiſm, without ſome Addition to. diſtinguiſh him from 


| - : wade ret eee, 
ficient for the Reaſons given in the foregoing Section? it is * ſaid, in- Lambard, 
ſuffcie 


182. 


bat there was any other Deſcription of the Party but by his Name of 3 
daptium, it may be argued that that alone is ſufficient: But to this it ma pl „ 
e anſwered, That the only Point taken Notice of as adjudged, is that the hong Bo; 4 
birmame is not neceſſary, and pernaps in the Record at large there. mi ht 0 

- ſome Addition: But granting that there was none, yet the Authority * Lambard, 


. . . ; : Folio 495. 
art it, b two ſeem to be directly againſt it ; and the © third, which is 9. 6 
"oft to the Purpoſe, only proves that an Indictment for ſtealing the Goods 1 — = 
iuſdam ignoti is good, which ſeems by no means to come up to the Point Bro. Indict- 


8 Bro. Indict- 
Queſtion, as hath been more fully ſhewn in the precedent Section. Yet ment, 6. 


0 in Civil Actions, the Word pred: hath been ſometimes rejected, 2 2 
durplus and void, where it could be referred to * no certain Antecedent, , -®: 


pl. 11. 585, 
buy Caſes help Defects in Form in Civil Actions, but extend not to 586. Pl. 2. 


minal Caſes, wherei.. the greateſt Exactneſs is required; and if an 7 ow: 


ward may be defeated by appointing a s Payment on a certain Day be- Cro. Eliz. 
re-mentioned, where no ſuch Day was mentioned before, it cannot ©58: pl. 2. 


pl 8. 
oceeding, 5 3 I. 15. 26 
&7. 73. It hath been h adjudged not to be neceſſary in an Indictment b, 75 723: 


Lord the King, &c. tho ſuch Words are commonly put into Indictments, 4,0. 41. b. 


they are not of Subſtance, and perhaps the Truth might be that the 1 


& Dalton, 
ſy. was at the Time actually breaking the Peace, | ah. 131, 


. 74. As to the third Point, viz. In what Manner the Body of an Lamb, B. 4, 


| s "OE ch. 5. fo. 496. 
Kiment at Common Law muſt deſcribe the Thing wherein the Of- 2 H. H. P.c. 


Ic was committed, it ſeems clear that no Indictment can be good 182 
| .. * * * - « 12 Rol. Ab. 
uch wants a convenient Certainty of this Kind: And therefore it is 


| ; 81. pl. 4. 
d, That an Indictment for forging a Leaſe of certain Lands, without 5 Mod. 138, 


ling ſome one certain Parcel, is inſufficient. Alſo it ſeems to be agreed, Bult dazu. 


4 ; | : » Parallel Caſes 
an“ Indictment for ſtealing bona & catalla J. S. without any farther B. 1. ch. 64. 


(mption of them is void for its Uncertainty, for the like Reaſons for 8. 2 
ch Indictments charging a Man with being an Offender in general are *. 1 
b and hath been more fully ſet forth in the fifty-ninth Section: And 2 Bull. 119. 
n the like Ground it hath been adjudged, that an Indictment for a dale debe. 


"> : B. 1 ch; 76. 
pals in two Cloſes of Meadow or Paſture; or for diverting quandam Sect. 88. 
Fortem a 


que running from ſuch a Place to ſuch a Place, without any Cro. Ca. 
her Deſcr: . . . . , 5 enen, 
io C cription OF for ingroſſing "magnam quantitatem ftramims & fan, Vids Buſr 
erf cumulos tritici, without ſhewing how much of each; or for 317. Shower 
g away duas v centenas caſei, without adding the Words, ibras or 389, 390. 


= i 1 Rol. R. 

1 or ſome other Subſtantive to centenas; or for erecting ſeveral 4 134, 135 

ds contra formam ftatuti, without ſhewing how many, Sc. are in- „ Cro-El.754. 

ent fi h . | 1 r 1 " . 4 2 Rol. A. 
or their Uncertainty. As to the * Caſe of the King againſt 30. 


no . . 5 1 0 45 
bang, wherein the Court diſallowed an Exception to the Generality * 2 Keb 178. 


OOO of 1 Lev. 203. 


Chap. 25. 0 / Indidtment. 233 


5 Th : „ Vide Dal 
"hers of the ſame Name, it ſeems * queſtionable, Whether it be not in- dc 0,125 


fed. in a ſhort Note of a Caſe in Moor's Reports, That an Indictment iy 94 8 
_ one Cole, quod burglariter domum cujuſdam Ricard fregit, was ad- 182. 
udged good, without the Surname ; and it not being there mentioned, * Moore 466. 


9 Ed.4.1.b. 
© this Caſe is the leſs to be regarded, becauſe of the Books cited to ſup- Book + is, 
Ed. 4. 1. b. 


qwever the Law may ſtand in relation to ſuch an Uncertainty, it ſeems * . 
he * agreed, That a Repugnancy or Abſurdity in the Deſcription of 465. 
e Perſon injured will vitiate an Indictment, as where one is indicted 3, Levinz. 
r ſtealing bona prædict F. S. where no J. S. was mentioned before, for Go. El. -09 


t this may perhaps chi-fly depend on the Statutes of Jeofailes, which in 1. $49, $50: 


elv. 76. 111. 


ell be imagined that the like Inconſiſtency will be leſs fatal in a criminal 9p 
1 Rol. A. 25 4. 


Death to alledge, that the Perſon killed was in the Peace of God, and of Yelv. 97, 98. 


F 
\ wy 
. 


14 


—— — 


— ” — — . 
: 3 7 2 — — — 4 
KK > BT — 2 8 9 
8 —— T = * 


2 - = N 
ſb — pn ts | x ö 5 — 
8 ** 4 we : — — r = 
—— 4 — * 2 — — A ro” E — 
l * — TR n — — ES et err ns — 
. — — —„— : == FTT. 22 ̃ ET ESE - - 
1 — _— 4 1 8 — == n 8 — — - . — 3 ES — — 
5 - 6 — . = 2 8 — 5 2 * < J - - 
r - - — 2 2 2 5 — 2 c = 7 2 2 
6 es > nt a . — —— * — 8 — — - CE MEE — * . — 8 * 
n - ? — - — —— —— "EXAM * > — — = I e . — a — — = - al —_—_— "yy 2 
= ———— - FER a 5 * * DT — — 2 3 —— — 2 — * . St — 7 ä —— 8 - 
fed - — ñ— % © - * — 0 2 * 1 — - — * —— ren oo CARL — * 2 * PE r 7 Er oi Hr OE — _ * 
IT — 30 r — . — * TOE ng of — 2 — — — 2 # Ve; ow p — — HI * — 2 
— — P - — N 22 n — We XS . — — 4 : 3 5 = 
= r 8 — — 8 - — — . " 5 e 22 — — — COPY TIES . - — = — e — = 5 52 * eh,» - . = — 1 — 
= L IF _ 2 « — : — * 2 — - — — — 8 K — > 4 
- — > - , 3 — s —— 22 — a * y — ARE JIE Kr Be ton ia age — : n 7 A S — n 2 
— — Pon ty - m—_ — — 2 3 2 7 FE * OY 4 2 i ee „. De 5 = — — — — — * ps ps 2 — 8 2 n 2 * 5 3 Po — * = — —— 2 — 
— Ez — : WR 2 1 8 — : q 2 — . 2 — " n — one 2 — = - 6 n go J — * — ry bar; — — 
1 1 Gore? 5 7 — — — ar — ** F = - — 2 'Y —— 
2 — — 25 8. 5 uy — * % — &® 0 =: ——ũ——— rote. — — — . ———— - 4 2 & © 2 a4 — - . 4 2 — l mr 
"=z Its = — "SN V ns —— - N - 1 Wl — b * * p 5 — N — — 
pg — . * «SL A ones 2 "4 32 - — ——— — — — - n > ** 1 - — on 
— * . 7 — — 4.x. — 53 * — N A” — — I he FTE be b _— wa. 5 * * — rey Wc, Ho ener 
K 3 8 2 2 — — - * - * : — oF —— 4 — — —— os — 
4 2 3 - - i : * —— Trey 7 5 — 8 — 
TS ©£ 2 Gy * IS — = - — 


8 
i Vide Regi 


quo percuſſo 


of an Indictment for taking quoſdam piſces, without ſhewing how mary; 
may be anſwered, that this was contrary to the Opinion of Mr 1% 


Pe Twi/den, and was only the ſudden Opinion of two of the other F ow | 
©. 208. © neither does it appear that the Indictment was adjudged good, ty * 
d Lambard, that the Court refuſed to quaſh it, and ordered the Defendant to ole 


5 „%s it, However, it ſeems clear from conſtant Experience, * That if an lg 

ol. 496. | . * : nd. 
© Dalt. ch. ment be uncertain as to ſome Particulars only, and certain as to the 

13 it is void only as to thoſe which are uncertainly expreſſed, and good f 
Mag z. the Reſidue. 1 
fol. 497) 408. Sect. 75, If the Indictment be for a Larceny or Treſpaſs on 2 by 
—= FP. C. Thing, as an Ox, Sheep, or Horſe, Cc. it ſeems to be holden by © * 


Vide Cto. Ja. bard and Dalton, that it is moſt proper to expreſs to whom the p 


130. of it belonged, by calling it reſpectively the Ox, Sheep, or Horte & 
2 2 Party injured, without uſing the Words bond or catalla: But that |; 


248. proper to uſe theſe Words, where the Thing taken was not a living ct 


7 d e ture. Alſo it is holden by * Lambard, that it is proper to ſhew the Wo 
3 Regiſter of all living Things, and alſo of ſuch dead Things as are fold by Wah 
or Meaſure, by expreſſing that they are of ſuch a Price, and the Wiy 
fer 93, i of other dead Things, by expreſſing that they are of ſuch a Value ;Jet 
the Writ de Inſtance is produced where any Indictment has been diſallowed in eig 


warrena fu- Caſe for a Variance from theſe Rules. And as to the firſt of then i 


& 7 ; . * 
3 Je — farther obſervable, that the Precedents in Crompton of Indictmes þ 


fracto, and ſtealing of Horſes, and Oxen, expreſly alledge the Horſe and Ol 


== ox Fn - de bonis & catallis cujuſaam F. S. &c. Alſo an Appeal of ſtealing du 


& eatallis ar- in Raſtal's Entries expreſly alledges them de bonis & catallis of the ye 
age 1 0 lant. And as to the ſecond of the Rules above-mentioned, it is obſer 
in tne 


Je averiis im. that the Directions in the ® Regiſter concerning this Matter, which (ni 
parcatis, &c. be the chief Foundation of the ſaid Rule are thus expreſſed, that in a V 
and in that de of Treſpaſs of immoveable Chattels, the Writ ſhall ſay, Tants d chu 


tranſgreſſione 


facta uxori, dad valentiam X. S. But if it be brought of a moveable Chattel, it f. 
&. and 96. b. ſay precii X. S. and non ad valentiam. Yet it appears by the Regie 
in that dee, ſelf, that even in Writs of Treſpaſs concerning which theſe Direction 
& 97.a.in given, the Worth of the Things taken away is ſometimes omitted fort 


on ry 2 Whole, and ſometimes for © Part. And it is ſaid to have been ! adjuip 
8, &C. | . | a , a 
k Regi. 9g. b That ſuch Writs are good notwithſtanding ſuch Omiſſions. Alſo wit 


inthe Writde Things moveable and immoveable are mentioned together in the i 
clauſo facto, Writ, the Worth of all of them together is ſometimes ® expreſſed u 


arboribus 


ſucciſis, 94.b. the Words ad valentiam, &c. And ſometimes the Worth of moveable 


in the we de tels, as that of Corn in a Granary, &c. of * Wine in a Veſſel, al 
com _ te“ Wool, is expreſſed under the Words ad valentiam: From all which 


Writ de Ju- ſeems to appear, That the ſaid Directions are not neceſſary to be 0 


—_— 2 ſerved, even in Writs of Treſpaſs, concerning the Form whereof they 
gatis, | 


that de equis expreſly given, and that it is not material whether the Words ad walent 
 imparcatis, Or precii are uſed, or whether any Value be ſet on the Things * 


- poo away or not. And if ſo, why ſhould it be a greater Fault not 


Kc. and in ſerve the ſaid Directions in Indictments, which are * not tied to the M 
that i pie: Forms of Writs ? Therefore from the whole, it ſeems * queſtionable 
ria piſcata, 


Sc. and in ther it be needful to ſet forth the Value of the Goods in an Indictmeſ 
that de domo | | 


fracta, &c. and 96. a. in that de ovibus tonſis, &c. and 96. b. in that de warrena fugata, &c. and 97. 2. in oy 
fugatis, &. | Regiſter 97. b. Vide Cro. Ja. 130. 1 Sid. 39, 150. i Regiſter 94. a. in the WII mn 
piſcata, Nc. and 95. b. in that de-piſca' piſcata, &c. and in that de domo fraQa, &c. and 96. de excluſis ſtagni. ſe 
gilter 95. b. in the Writ de bladis inundatis, &c. and 96. a. in that de clauſo fracto, &c. o Regiſter 95 b. U 6 
de vino, &c. y Regiſter 96. and in the Writ de ovibus tonſis, c. 4 Vide F. N. B. 88. Letter M. * | 
1 2.39, 159; 127, 15. 2 H. H. P. E. 183. Dy. 4. 26. b. See Dalton, ch. 131. Lambard, * 
5. fol. 496, 497. 2 H. H. P. C. 183. Tr 


5 


Treſpals for any other Purpoſe than to aggravate the Fine, and whether it Supra ch. 

. neceſſary in an Indictment of Larceny for any other Purpoſe than to on ms 55. 

ew that the Crime amounts to grand Larceny, and to aſcertain the Goods 8.5. C. 80, 
hereby the better to intitle the Proſecutor to a * Reſtitution. * Supra ch. 

4s to the fourth Point, viz. in what Manner the Body of an Indictment 1 Bus. 203. 


1 Bulſt. 203. 
Common Law muſt ſet forth the Circumſtances of Time and Place, IS. P. C. 


96. Letter A. 

al endeavour to ſhew, : 4 
| a | | | 4. Ch. 5. 

, How it ought to ſet forth the Circumſtance of Time. 2 

2. How that of Place. . N 8 | 2 

| | = a | Dyer 164. 

Se, 76. And firſt as to the Circumſtance of Time, I find it no where 71 * 1 

lden, That it is neceſſary to mention the Hour in an Indictment. But 2 H. H. P. C. 


the contrary, it is ſaid, That if there be any Neceſſity for it in an 177. 178. 
veal, which yet 1s * queſtionable, it is from the Statute of Glouceſter, « 72 — 
d not from the Common Law ; and therefore I ſhall take it for granted, 45. 
hat it is not neceſſarily required in an Indictment; ſince it is certain, Ne. * 
hat there is no Statute that makes it ſo, and the Common Law ſeems to 4 a 
we required no greater Certainty in an Indictment than in an Appeal. 3 H. 7. 11. 
Seff. 77. But it is laid down as an undoubted Principle in all the Books Irre 164. 
that treat of this Matter, That no Indictment whatſoever can be good, pl. 66. 
thout preciſely ſnewing a certain Year and Day of the material Facts ou n — 
age in it. Alſo it hath been * adjudged, That the Sheriffs Return Viteeunt, 32. 
a Reſcous, without ſhewing the Year and Day, is inſufficient, becauſe Dy. 69. pl. 29. 
ha Return is in Lieu of an Indictment. Alſo it is taken for grante *y v4 YI. 
Dyer, That an Indictment of Reſcous is not good, without expreſly Guan H. 
wing the Day and Year both of the Arreſt, and alſo of the Reſcous, and 7: 17. b. 18. 
at the Time of the latter is not ſufficiently ſhewn, by ſhewing that of the Or FOES 
mer. And where an Indictment of Reſcous ſet forth, That J. S. com- contrary is 
ted ſuch a Felony ſuch a Day, and Year, and Place, per quod A. B. Bnesg. 2 
edictum J. S. cepit & arreſtavit, & in ſalva cuſtodia ſua adtunc & ibi- ja. 345, 
m eundem J. S. habuit & cuſtodivit, it is made a h Qœre, Whether the Px. 164. 
deiment be not inſufficient, becauſe no Time of the Arreſt is alledged in phos! 25 
t ame Sentence with it; and it is doubtful whether the Time of the 23. ſect. 88. 
uldy which is alledged in the next Sentence, by Force of the Co- N 555+ 
ative be applied alſo to the Arreſt or not, and Dyer ſeems rather to in- E Raf En- 
te to the contrary Opinion. However, it is certain, That if an Indict- tries 263. 
at lay the Offence on an + uncertain or impoſſible Day, as Where it lays P. f 7.5 
K N „ 
ona future Day, or lays one and the ſame Offence at ! different Days, pl. 22. 
lays it on ſuch a Day which makes the Indictment ® repugnant to it ſelf, n 
void. Alſo it hath been adjudged, That no Defect of this Kind can £4. 88, 9. 
helped by the Verdict. Alſo it is ſaid, That an Indictment of Death * 1 kol. Ab. 
ſus an Aſſault at a certain Time and Place is» not ſufficient without re- 7 3 1 
ung the Time and Place in the Clauſe of the Stroke, and the like Rule 23. fea. 88. 
Ms alſo to hold as to Indictments of other Felonies, in which reſpect ſuch _— 
1 differ from Indictments of T reſpaſs. Alſo it is ? certain, That 24 281 
r of Death ought as well to ſet forth the Year and Day of the 18. a. 
mas of the Stroke, that it may appear that the Party died within the * 3"! 203, 
and Day, But theſe Matters having been more fully conſidered in the » Supra ch. 


her of Appeals, I ſhall refer the Reader thither for the better Under- 23: ſect. 9o. 


ang of them. | 


. 

3 

* 

* 
1 

| * * 

14 ü 
1 þ 

* 
* 
1 
3, 
4 
i + 
— n n 
_ 
1 N 
+ 7 : 
1 ö * * 
1 
= 

* RE 
3 7% 

4 N 
IT 1 

ls . 1} 
& 4588 
1 
. $38 
LS 1 
is 1 U 
e 
ie 

9 Ty 
„ * 1 

o 
3.79 
1 

4 1 of 
TI 1 
+ 1211 36. Ws 
WELLS 
44 2 
9 F 
©: if nf 
_—_ 

oy 1 9 

| * 

Y - 

1-H £ 5% 

1 vy 
1 

bat 8 
1 77 Ts 4 
«7:8 . 
Wl” | 

n 
11 . 

n 
1 1 7 v4 
N ry 4 1 

1 AP 

Wl 5 

1 
. . { 
£41 BY 
1 
1 2 
5 . 
1 
1 

7 

8 4 
9 i Fa 
4 ' 
19 

1 

. 

1 14 
at 
"it * 4 
++ #8 BBY 
1 Kt 
4 FER 
1 42 » 
$4,008 3 ns 

1 1 
* #8 . 
N 
3 Ih. 

4 , 

9 £ 

AF f 

«if 

Ln þ 
wn ! 
in | 

5 

i 1 

„1 
—— *Þ4 ' 

5 if 7 

n 
" > 
1 i 

1 * 

— 

is 
at 

i 91 

1 1 

9 . 

5 
- : 
3f Hh f 

"I. 

" * 
£7 8 - 
5% 
158111 

10 0 
1 # 4 4 

i. 3+ 

* Wy 

a YM: 

{ * 

1 „ 
R l 

4 . * 

1 

: 8 

it + 

1751 5 
1 : W. 9 

1 

FRY 10 
1 1 

. F 
NI. 

1 R 1 

N HH 
4 I N 
Wnt 5 
1 5 E C , 

f | 

; 4) . 

N a) 1 

94 * 
31-09] 4 
$4.41 
14 il 1 
; x 4 
14 1 0 
+! f 
"$11: 2 

mnt 9 

* 7 
1K. 1 

ns 15 
Nn! " 
3304 1; 
$ £4841; 

af 1 

Rl k \ 

ie , 
THY 1 

1338 1 
ty : 4 
3s 1 x L 

is 7 

1 1 

N 1 

1 
n. * a3 
— ai * 
e 
5 ==. 

+ iy 
4 Hl 

38 : 

1 

8 

29k 
4. f 

1 

15 1 

} #3: 

* 

3 + 

* N. 

Hy A 
#3 
it 1 4 = 

. 1 

. 1 4 

155 I. 

ny: «3h 
N 1 

85 

4 I 

vi. lu 

th 1 

is * Vs 

3 * 

38 Ig 

/ {2 

13h 45 

1 Py 

* 

J 2 
5 * 
3 
1 

n 

211 1 
35% he 

11 1 

14 

17 1. 9 

4 TE 84 

43 . 
3% 28 

1 41 7 

+ $35, 380 

15 1 "+. 

'Thk +7 (Ws 

43883 

1 
1 

& 4 

9 5 5 
1 

4 . 
i 1 

197 7; 

h : 

: +6 3 

- FRY 

* * 8 * 

* 
WIT: 

1 16% 

+ oF $3 

. 
114 N 
nnen 3 
14 55 1 
197 2 
Wh. 
Le 14 

9 1 
4 * 12 

N $ 

[4 N 
1 5 1 

* 

fe 1] 

Ps * 

1 © if 
3 4 j 

1 

0" 

0 yl 

| ' 

14 7 

F t x4 

$5 3 

; : 

* 1 

L = 

: 2 
18 

. 

» 

] 1 
s oy ba 

* RIS 

{7 416. 

, : ? 
3s *.; p 
1 8 
2 Weg 

: , 5 
1 : 

- - 

. 
1-408 

* 

| 2 

© £ * 
7 
{| 
6 
"3 
+ £ 
7% 
83 
SY. 
[i &z 


_ q Dy.28.pl.6. 
K 3 eg 8 | | | | i 2H. H. P. C. 
1 . It ſeems to be * generally agreed, That the Words adtunc & 178, 179. I! 
1 em in the ſubſequent Clauſes of an Indictment are of the ſame Effect Tag San: j 


! . 100. ſupra 
the Vear and Day mentioned in the former Part of it had been ex- ch. 23. ſec. 


88.4Co.41.b. 
preſly Quzre Dyer 


164. pl. 60 
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236 h Of Indictment. * Book 


b Lamb. B. 4. eighth Day after the Feaſt,) or on the Tenth of March © laſt (if it 


„sg 74: thirtieth Day ejuſdem menſis Fanuarii, becauſe if the Reign of either 


Vide ſupra with ſeveral Offences at ſeveral Times, without laying any one af te 


Trin. 13 Offence between the Eighth and Twelfth of July, &c. is ſufficient, 


ſect. 88, 89, 
"Ot, 94 . 7.7. pb 25. P Cro. Ca. 465, Vide ſupra ſect. 74. 4 See ch. 23. ſect. 88, 89, 91. oo 
ch. 23. ſe. 92. Hetley 35. 118, 119. Dyer 68. pl. 28. _ Supra ch. 23. ſect. 92, 9. 


Contra Cro. El. 732. Supra ch. 23. ſet. 9 2. 7 H. 6. 36. pl. 42. 
: | | | | 


7 H. 6. 39. preſly repeated, Alſo it hath been * adjudged, That an Indichment h 
vg ws: the Offence on the Thur/day after the Day of Pentecoſt in ſuch 3 Ver 
17. good: And from the like Ground it ſeems to follow, That an Inden 
Plow. Com. ſaying it on the“ Utas of Eaſter, &c. (which ſhall be taken for the u 
ch. 5. fol. aſcertained by the Style of the Seſſions before which the Inde I 
3 x taken) is as good as if it had ſhewn the Day and Year by expreſly wn 
ch. 5: fol, ſuch a Day of ſuch a Month, &c. | : 


1 Seel. 79. And where an Indictment charges a Man with a bare On 
ch. 10. ſe. on, as the not ſcouring ſuch a Ditch, &c. it is“ faid, That it ney 


5 ſhew any Time. | 
Sect. So. It is moſt © regular to ſet forth the Year by ſhewing the 
a922 — of the King, yet this may be diſpenſed with for ſpecial Reaſons, if 

very Year be otherwiſe ſufficiently expreſſed, for that only. is. materi; y 
« Supra ch. therefore in the * Caſe of the Regicides no Year of any King was lik 
43. ſect. go. the King's Murder, but the compaſſing of his Death was laid in they 


: Lev. 113. ty-fourth Year of King Charles the Firſt, and the Murder was laid on 
1 Salk. 195. 


had been expreſſed, it might have cauſed a Diſpute Whether that orte. 
| ther would have been more proper. | N 

"__ * Sect. 81. It is s agreed, That a Miſtake in not laying an Ofaeq 
88, 91. the very ſame Day on which it is afterwards proved upon the Tril x 
3 Int. 230. material upon Evidence. | 1.1 2008 4 
9395 F. C. Seck. 82. If an Indiftment charge a Man with having done fu 
15 ſance ſuch a Day and Year, &c. and on divers other Days, it is void 50 
Di as to the Facts on thoſe Days which are uncertainly alledged, and ef 


2 Georg. 1. for the Nuſance on the Day ſpecified ; but if igy charge a Man gel 


tech, 74. ; : 1 . : ; | 
18 on a certain Day, * as with extorting divers Sums of divers dhe 


389, 390. for a Paſſage over ſuch a Ferry, Sc. [66] between ſuch a Day ad f 
- 0 . a Day, it hath been adjudged, That it is wholly void. Yet it bah 


ſon, adjudged ſolemnly reſolved, That a Conviction of * Deer-ſtealing ſetting forth F 


Annw. 


' 2: Ed.z, Secl. 83. As to the ſecond Particular, vig. How an Indictment at M 
43. pl. 36. mon Law muſt ſhew the Place where the Offence was done, it fem 
"i 1 greed by all the! Books, That no Indictment can be good witheutt 1 
geſtion, . Prefly ſhewing ſome Place wherein the Offence was committed ; 1 
4H. 7.8. pl. 7. muſt W appear to have been within the Juriſdiction of the C 
* l. P. O which the Indictment is taken, and muſt alſo be alledged in ſuch a Me 
Kelw. 98. pl. as is perfectly free from all * Repugnance and Inconſiſtency; for 10 1 
* and the ſame Offence be laid at two » different Places, or at the r 
3 of B. v aforeſafd, where no ſuch Town was mentioned before; « | ie ( 
cited ſect. 70. an Indictment of Murder, the Stroke be laid at A. and the Death a A 
2 „Hand then it is à concluded that the Defendant Sic felonicè murcia Me 
f. g. h. Perſon deceaſed at A. the: Indictment is void. And fo it is alſo, it i WW... 
Wide Keilw. * not lay a Place both of the Stroke and Death; or if the Place ot I by | 
FR aka 9. ſo alledged, be not ſuch from whence a * Viſne may come, Jet 
Oro. El. 448. been adjudged, That a Fact laid in a Pariſh of London, with ſome 0 
3 Addition, as in the Parith of St. * Michael in M. cod[treet, London, ot r \; 1 
57. & ch. 23. Pariſh of St. Lawrence Fury, is good, without ſhewing the Ward in iS... 
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Pariſh lies. But theſe Matters having been more fully treated of in the 
hapter of Appeals, and alſo in the foregoing Part of this Chapter, re- * Ch. 24. 


e do the Certainty of the Time of the Offence, I ſhall. refer the Reader 59-35 59 
5 for the fuller Conſideration of them. * | | 9 v Supra Sec. 


6f, 84. It ſeems, That there is no Need in an Indictment on a Statute, 76, 77, 78. 
ing forth the Deſcription which brings the Defendant within the Pur- 

4 of it, to ſet forth any Place where thoſe Things happened, which 

woht him within ſuch Deſcriptions ; and therefore where a Statute  - | 
it High Treaſon for a Perſon born within the Realm, and in Po- | 


| Orders, to come into, or remain in the Kingdom, Sc. there is no 
4 in an © Indictment on ſuch Statute to ſhew in what Place the Defen- poph. 93, 94. 
| was born or ordained. Alſo it ſeems to be agreed, That a Miſtake wa. A A 
the Place in which an , Offence is laid, will not be material upon the 917, "ton, 
4-nce on Not guilty pleaded, if the Fact be proved at ſome other Place * Vide ſupra 
the ame County. But if there be no ſuch Place in a County as that : H 
rein an Offence 1s laid in an N or Indictment, all, Proceſs on ſuch gr. MEN 
+ment or Appeal is made void by the Statute of 7 H. 5. and 9 H. c. 1, Kelyng. 15. 
118 . 6. 1 the laſt of which Statutes it is 1 That nth 1 hi 
rlicment holden in the ninth Year of H. 5. it was ordained, For that many 265. | 
ple of Malice cauſe often the King's liege People to be appealed or indifted 

tiverſe Counties of Treaſons or of Felonies, ſuppoſing by the ſaid Indicte 

ts or Appeals, that the ſaid Treaſons or Felonies were done in a certain 

we in ſuch a County, &c. where no ſuch Place is in the ſame County, that 

Proceſs of the ,ſame ſhall be void; and that the Indiftors, Procurators 

| (mprrators fhall be puniſhed by Fine, &c. by the Diſcretion of the Fu- 

1, and alſo ligble to Writs of Conſpiracy, and by the preſent Statute the a- 

recited Statute is made perpetual, . : 5 

c. 85. It is obſervable, That the Statute made in the ninth Year of 

5, herein referred to, ſeems to be wholly omitted by Keble and Pulton, 

0 have no other Statute concerning this Matter made in the ninth Year 

Henry V. excepting the firſt, which only confirms a Statute made in 

ſeventh Year of the ſame King concerning Appeals and Inditments ; 

| there is no other Statute whatſoever in the ſeventh Year of that Kin 

tioned in Keble or Pulton, but only one which requires the Juſtices be- 

W the Award of any Exigent to inquire by Inqueſt of Office, Whether 
ede any ſuch Place in the County as that wherein an Offence is laid in gh 
appeal or Indictment. But this Statute ſeems only to extend to the 

unty of Lancaſter, for it is directed to the Chancellor of that County, 

I recites, That Perſons had been indicted and appealed in Places falſly al- 

&d in the faid County, and in the enacting Part ſpeaks only of Juſtices 

o had Power to determine Felonies in the ſaid County, and in the latter 

rely commands the ſaid Chancellor to cauſe it to be proclaimed in the 

e County, but mentions no other. From all. which I ſee not how it 5 
extend to any other County, and yet Wingate in his © Abridgment © Wingate's 
lt equally extend to all Counties. However, Rafal in his Cole #bnidgment 
ln of Statutes ſeems to have ſet down the very Statute which is referred 5 5 
the above recited Statute of 18 H. 6. 12. and this is certainly s {till the Title of 
Torce. as 5 | | _ Conſpiracy, 


„ 


1 5 | 8 | i» 5: at; Sew" > 
> to the fifth Point, vg. Where the Body of an Indictment may be 2 Con- 

ae by falle or improper Latin, or the Uſe of Engliſh inſtead of Latin; i Lamb. 5. 4 
all endeavour to ſhew, —— e | ch. f. f 493. 
; F. N. B. I SP 
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Term. Hill. the Indictment whether the Jurors intended to charge more than av, | 


_ 2 Saund. 38. criminal Proceedings. And as to the Caſe in i Bulfrade's Reports, wit 


pl. 9. Fault of this Kind is made good by the Grand Jury's finding the 0 


dig, ment. Alſo it hath been ® adjudged, That the Word Solver inſtead of! 


I. Where falſe Latin will vitiate an Indictment: 


2. Where a Word which is not Latin. 
3. Where ſuch Faults are holpen by an Anglice. | 


be 
1 4 6 
| | 
vers + 
* | 


Seck. 86. As to the firſt of theſe Particulars, it ſeems to be holds) 
* 5 C6. 121.2. nerally in ſome * Books, that no falſe Latin will vitiate an nga, 
. RID and it ſeems to be holden by my Lord * Coke, That an Indichmen 
Vide Cro. El. not be quaſhed for any falſe Concord between the Subſtantive ag þ 
108. pl. . jective, as prefate Regi, or Prefato Reginæ, becauſe tho the Erk 
16%. de incongrucus, yet they are Latin and fignificant ; neither 14 
this Opinion denied by any other Authority, and therefore | lap 

© Vide Cro. to be conſidered, Whether it may not till be maintained, ' ee 
mann conſidering, That the Senſe appears as fully, clearly and exprely þ 
ſuch Latin as if it had been never ſo properly expreſſed. And it feng 
© Yelv.27,28- That the like Reaſon may be given for the Caſe in! Telverton, wh 
an Indictment of forcible Entry, finding that the Defendant amm ag 
gium ingreſſum fecit, without adding the Word in before mefign, 
adjudged good; but it is ſaid in the Book, That this is not falſe, thay 
be not fine Latin; by which it ſeems to be implied, That if i Wh 
falſe Latin, it might have vitiated the Indictment. However, it fh 
to be ſettled at this Day, That an Indictment againſt two or ma; | 
ing the Fact charged againſt them in the ſingular Number, is inf 
Dominus as where it finds, That A. and B. inſultum fecit; the Reaſon yin 
e og perhaps may be this, That it appears ſomewhat doubtful upon the Far 


Py 
N ” 


[ 


3 Georgii 1. cauſe the Fact is laid in the ſingular Number, which it ſeems abſurd w 
SE 5 ply to more than one, and therefore the Indictment is infufficent fu 
Vide Cro. Ca. Uncertainty. As to * Fukoood's Caſe, wherein Croke reports the cont 
465, $73 ry to have been reſolved, it is certain, That the Verb in the Rean 
pl. ic. > in the plural Number. And as to the * Caſes wherein Faults df 
*Cro. Ca.489. Kind have been amended in original Writs, as feneat conventionem ſor 
3 * ant, and ſuch like; it may be anſwered, That thoſe Amendments 1 
225. made by Virtue of the Statutes of“ Amendments, which extend 10 


Cr0-J8- 3%, in it is ſaid to have been reſolved, That an Indifiment of Felony i 
b Salk. 51,52. more than one in the fingular Number was amended, and i 
1 upon the Defendants were adjudged to be hanged; it may be ane 
u 3. That it doth not appear in what Part of the Indictment the ſingular 

ber was put for the plural ; neither is the ſaid Reſolution, in will 

ever Senſe it be taken, reconcileable with the later Authorities, 8 
* 2 Keb. 51. be more fully ſhewn under the twelfth Point. But it is * faid, I 


ment Billa vera againſt one of the Defendants only; the Reaſon fit 
of perhaps may be this, That the Uncertainty of the Indictment 51 
plied by ſuch an Indorſement. But this ſeems contrary to the 8 
| rities relating to this Matter cited in the fecond Section. Alfo it l 
ro ca. been ! adjudged, That where a Bill of Indictment lays the Fatt 
404, 465 · plural Number againſt two, and it is found Billa vera as to one of t 
| only, it is good; and yet the Verb in the plural Number in the Ren 
muſt, after ſuch a Finding, be applied only to one Perſon ; but te 
may be anſwered, That there is no Uncertainty either in the Bill of Inde 


vat, is not fatal in a Judgment; but that a new one ſhall be a" 
— 4 | ed, 
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5-4. 87. As to the ſecond Particular, viz. Where the Uſe of a Word = u. H. P. C. 
169, 170. 
hat an Indictment wholly in Engliſb is void; which ſeems to depend pl. 4. 
ts the Statute of 36 Ed. 3. 15. By which tis enacted, That all Blows Quare kes 
hieb be pleaded in any of the King's Courts ſhall be entered and enrolled me 1 
- Latin. And from hence it ſeems clearly to follow; That if any ma- F 
ral Part either of the Body or Caption of an Indictment be expreſſed in 0 
' Word which is not Latin, as by the Word b erefaverunt, inſtead of erex- * Cro. El. 
unt, or © brachia fim dextra, inſtead of brachio, or preſentant'  exiftit gf? 
"ſtead of preſentat', the Indictment is inſufficient ; (except in ſome ſptcial 5 10. 
ies herein after ſet forth) for no one can ſay, That the bare giving a Latin 1 Sid. 175s 
Termination to a Word unknown in that Language, can make it become rg «nf 
latin; and if the Want of one material Word may be ſupplied, why not the my wy 
int of two, and ſo on? It hath indeed been holden, That a Fault of 8 Co, 159 b. 


tis Kind, as imaginavit, for imaginatus eſt, ave for avie is amend able 37 Buſh, 85 


an original Writ, which yet is denied by others, if it be in af Sub- pl. 17. 
ntial Part. However, it ſeems certain, That ſuch Amendment nw N. Bend. 33. 
pend upon the Statutes of Amendments, which extend b not to  cri- " * 

inal Proceedings. Alſo it ſeems, That it is no leſs. a Fault to make + Lev. r, 2. 
Ik of a Word which is proper Latin in another Senſe, whether en- 8 Co. 45. 

"WF; Fu IR : N i es "5 ro. El: 462. 
rely different, or of a much larger Extent, than that in which it is uſed, *1Salk.34,52. 
of the Word * collis for colli, or * mala ars for veneficium. Alſo it ſeems 6 Mad. 268. 
red, That an Abbreviation not juſtified by legal Uſage, as k Duo with- Sed 9 
ta Daſh, for Domino, R. Rs. for Regni Regis; or the Expreſſion. of * x Bulſt. 09. 
Number in any Figures that are not ® Roman, is equally fatal as it would | Noy 85. 
je been wholly to have omitted what you endeavour, in ſuch Manner 11 


expreſs. Alſo it hath beeh * adjudged, - That an Inquiſition finding r. . 
Sid. 140. 


lndietment has been quaſhed for the Words Pace Regia, inſtead of 3 Feb. 301. 
xe Regis; but it appears not what was the Nature of the Indict- 1 Mod. 58. 

mt, nor in what Part of it theſe Words were uſed, and therefore I 2 Lev. 140. 
ud ſuppoſe it to have been in ſuch Part of ſome Indictment wherein B., Ch. — 
pl Expreſſions are ſo material that they cannot be rejected as Surplus Sed. 15. 2 
I immaterial ; for ät ſeems to be a ſettled Rule, That nothing which * 84 140. 
be ſo rejected ſhall vitiate an Indictment; as where the Year of the = 
dis written in common » Figures, but the Year of the King is. well » : Salk. i9;. 
preſſed, or where an Indictment is ſaid to be taken before „ i | 1 Mod. 78. 
J N. * duo Fuſticiariis, &c. Alſo it ſeems, That the Uſe of a 2 Cro. Elos. 
rd which is not proper Latin, as of the Word contrafacere, for Fl. 33 

Interteiting, may be made good by Precedents. And there can be no 7 
bt but that * Terms of Art, which are neceſſary in all Indictments, as . Palt ch 177 
Murdrum, Burglaria, and ſuch like are good, tho' they be not 10 Co. 133. 
* aſſical Latin ; for they are of ſuch a complex and peculiar Signi- wt 
* no proper Latin Word will come up to. Alſo it hath ben 
Af Na a literal Tranſlation of a Statute into Latin is ſufficient, 2 Ley. 221. 
4 8 e, let it be never ſo unelegant, as where it ſets forth that the 
ö on Log ſuum proprium did forge, Meaning, That he did it 


4 - As to the third Particular, viz. What Faults of this Kind are 2 H. H. p. c. 
A 28 — Anglicè: It ſeems to be holden generally in ſome Books, 169. 
ine Uſe of 2 Word which is either not Latin at all, or not Latin in 

which it is uſed, may in many Caſes be holpen by an Anglice, 


28 


denle jn 


hich is not Latin will vitiate an Indietment, it ſeems generally agreed; Ge. El. a3. 


n 


245 | Of Indictmnl. dock l 

Cre. El. 231. as * frectaverunt, unglicꝰ did erect; * Re e Felice a 
d Keilw. 100. But to this it may be g. 
ſeems contra- ſwered, That as to the three firſt of theſe Inſtances, What is fag ch. 


Raym. 15. is not Latin in an Action of Trover, tho Damage be expreſly given for 
. / 


3 Lev. 336. jt js contradicted: by many other expreſs * Reſolutions, in Which it den 
10 Co. 130, n 


if . by an Arglice. Alſo it hath been * adjudged, That an Indictment fo g 
1 Latch 156. king oo diſcas, Anglicè Diſhes, is inſufficient ; and this is agreeable to wha 
41 M xfareh 16,60. js laid down as a ſettled Rule in many s Books, 47s: That where there i 
li I; A ths proper Latin Word for the Thing intended to be expreſſed; no Angli 
1 Vide 1 Lev. help an improper one, as it will do where there is no proper Latin Wal 

ö 3 or none at all. Alſo it hath been adjudged, That where there is a prog 


ti. li 204 becauſe in ſuch a Caſe there is ſuch a Neceſſity either to uſe a feigned ty 
" 10 Co. 133. Latin Word, an Anglicè cannot make good the Uſe of any other either 


J 
1 L 6. more ſpecial or * extenſive Signification than the Latin Language vil ky 
144 March 16. as to make the Words! malus artes ſignify Witchcraft, or * N ih 
1 1 Sid. 81. full of Linen, or " fulcrum tecti, a Field Bed with a Teſter and Cum 
„ ; Now 3: in which Caſes the Judges will take no Manner of Notice of wham 
0 h i x ä under the Anglicè beyond the ſtrict Signification of the Latin. (67 
Witt 66. + Seft.' 89g. As to the ſixth Point, vig. Where the Offence indidted n 


Noy 85. be laid jointly, and where ſeverally, and where both jointly and fere 


HO 156. and where the Offences of ſeveral Perſons may be laid in one Indidn | 
Xt 2 it ſeems certain at this Day, That notwithſtanding the Offence of ſe 


664, 665. Perſons cannot but in all Caſes be ſeveral; becaufe the Offence of a 
we P. Man cannot be the Offence of another, but every one muſt anſwer , 
> 16 C 130, rally for his own Crime; yet if it wholly ariſe from any ſuch joint A 
3 33. which in it (elf is criminal, without any Regard to any particular ef 
664, 665. nal Default of the Defendant, as the joint? Keeping of a Gaming. N 
2 Rol. Rep. or the à unlawful Hunting and Carrying away of a Deer, or * Maintem 
16 Co. e, Or Extortion, Sc. The Indictment or Information may either cup 
132. 133. Defendants jointly and ſeverally, as thus: Qued cuſtodi verunt, & ih 
1 1 eOorum cuſtodivit; Or, quod * aſpor tFAaUVEer unt, S eorum uterg; aſportaut 
Dixon & ux May charge them jointly only, without charging them * ſeverally, xd 
orem, adjudg- it ſufficiently appears from the Conſtruction of Law, That if they j 
2 in ſuch Act, they could not but be each of them guilty; and from 
H. Il. P. C. it follows, That on ſuch Indictment or Information ſome of the Vi 
n dants may be acquitted, and others convicted; for the Law looks 4 
Rex verſus Charge as ſeveral againſt each, tho the Words of it purport only r 
Hawkins, ad- Charge againſt all. But where the Offence indicted doth not who 
ap, Axa rife from the joint Act of all the Defendants, but from ſuch Add jl 
2 Ver Ton with ſome perſonal and particular Defe& or Omiſſion of each Defend 


Los 382. without which it would be no Offence ; as the Following a joint 1 
f 1 without having ſerved a, ſeven Years Apprenticeſhip 3 _ / 
Rex verſus tute, in which Caſe it muſt be the particular Defect of each Tra 


Dixon & un. muſt make him guilty, and one of them may offend againſt the ol 
orem, adjudg- 


ed Trin 2 and the others not, the Indictment or Information * muſt charge t 

Geo. 1. | | 1. Lr ee 47% Mi 
„Dominus Rex verſus Hawkins, adjudged Mich. 3 Geo. 1. Domina Regina verſus Williams, adjulge 11 
Anne. Bear & White, 4 Guliel. 3. Cro. Car. 380, 381. 2 Rol. Ab. 507. pl. 45, 48. 708. pl. 5-1 ”"M 
Rep. 345. Palmer 367, 368. Y 2 Rol. Ab. 507. pl. 45, 48. 708. pl. 52. Bear & White, 4 Guiiet. 3 

Ab. 81. pl. 6. 5 Mod. 180. 2 H. H. P. C. 174. | 


4 


hap. 25: 


Ls 


$1. PL 7: - 
nd v Leon. 24t. 


| 80 Salk. 382. 
Offences, as for Recuſancy, following a Trade without having ſer- 1 Vent. 302 


1 an Apprenticeſhip, not , repairing the Streets, &c. are mentioned with- , i _ 
t amy Exception on this Account: And it is holden, That one Indict- e Stile's Rep. 
| t againſt two Juſtices for not * inquiring of a Riot, and an Indictment : 45. wo 
int two Perrſons for ſpeaking of the lame Words, may be maintain- 3 p- 
and yet it 35 © agreed, That one Action lies not againſt ſeveral for the 


+ 


Words. Alſo in * Rolle's Reports on Indictment againſt ſeveral for 1 Rol. Ab. 
ne 1 6 . | . . FR 781. O. pl. Is, 
ing Inmates in their Houſes is faid to have been quaſhed ; becauſe it was palm. 313. 
; one joint Indictment againſt them all, whereas there ought to have 1 Bulſt. 15, 
n ſeveral Indictments againſt them. Alſo in the ſixth © Modern Reports, 2 Rol. Rep. 


Inditment againſt ſeveral for the Neglect of a Day of Faſting appointed -- FOR 3 
Proclamation, is ſaid to have been quaſhed for the like Reaſon. And * Brook, Join- 


| ; 5 FE En - > 55 47, 100, 
1 Statutes, wherein ſeveral Offences ſhall not be joined, except it be 108. 


geſpect of ſome one Thing to which all of them have a Relation; as 3 9 Fe 
ere ſeveral * join in a Suit in the! Admiralty for a Contract on Land, Pitz. Decies 

n procuring or giving an untrue Verdict, or are privy to one another 22 1, 4. 
Maintenance of the ſame Cauſe. 55 _ 3 Dy. 
:, 90. As to the ſeventh Point, vig. Whether the Words vi & armis 


E 159. pl. 39. 
in any Caſe neceſſary in the Body of an Indictment at Common Law 


m Brook, 


3 f | | C Maintenance, 
& taken for granted in ſome ® Books, That they were neceſſary at Com- 26, 52. 2 
n Law in all Indictments for Offences which amount to an actual Diſtur- ®Cro. Jac. 473. 


ce of the Peace, as Reſcouſes and Aſſaults, and ſuch like; yet do not —_ "4 2 
lit agreed, That they were ever neceſſary in ſuch Indictments, wherein 187. 
would ſeem abſurd to put them in, as in Indictments for ? Conſpira- 2 Le. 221. 


| «7 . 3 . See the Books 
„Cheats, Slanders, Eſcapes, and ſuch like; or * Nuſances committed in pad f tp ein 
an's own Ground. However, there can be no Doubt but that the O- next Section. 


ſon of them in Indictments of this Kind, is made good by the Statute 2 


uzre ſupra 

. = . 0 - . , * Ch. 23. Sect. 
Y H. 8. 8. by which it is recited, That in all Indictments of Felony and 8. 
laßt, and divers others, it was common to uſe the Words vi & armis, and v Let fee the 


| "ae ha] g ; oY 2 J> 37 H. 8. 8. 
X armis videlicet, baculis, cultellis, arcubus & ſagittis, or other ſuch like ? 1 Lev. 125, 


rd; where of Truth the Parties indicted had no ſuch Weapons at the Time 15 55 


oo : b | Dalt. ch. 131. 
be Offence, yet for Lack of ſuch Words the ſaid Indictments were taken as 3 1 Keb. 85 
h and had been avoided by Writ of Error or Plea, &c. and thereupon it N a 
matted, That theſe Words vi & armis, videlicet, cum baculis, cultellis, ar- # "yes 


nent or Inquiſition Nor ſhall the Parties indicted have any Advantage 2 Lev. 221. 


Writ of Error or Plea or otherwiſe, to avoid any ſuch IndiEiment or Inqui- 1 Mi 20. 
n for the Want of theſe or the like Words : But that the ſame Inquiſitions 1 Her. 126. 
| IndiEmonts, and every of them, lacking the ſaid Wor as, or any of them, ** 255 
be adjudged as effetual to all Intents, Conſtructions and Purpoſes, as the Vide Poph. 
* Irgurftrons and Indictments having the fame Words in them, 4 


0 | N . . Cro. Ca. 
E: 91. But notwithſtanding this Statute ſeems to be fo expreſs as to 3738. 
iments, yet it is holden in many Books, That Indictments of Co. Ja. 345. 


ase a N d . . 
Pals, and ſuch like, are ſtill inſufficient without the Words vi & ar- of 2H 5 
and many Indictments have accordingly been quaſhed for want of 187. 


here they are not implied in ſome others, as re/cryit, or * manu | 1 


2 9 forti Dalt. ch. 1 31 


Of Indictmnrt. i 
1 not 4ointly ; for it is abſurd to charge them jointly; .becauſe 

Ane e of LI Defendant ariſes from a Defect peculiar to himſelf. , . 

1 for the like Reaſon a joint Indictment againſt ſeveral for not rep: 4 2 Rol. Ab. 
che Street before their Houſes hath been quaſhed. But I do not 


Fettled in what Caſes ſeveral Offences of ſeveral Perſons may be join'd © 2 Rol. Ab. 
= Indictment ; for in ſome Books Indictments againſt ſeveral for ſe- 81. pl. 6 


12. 
8 Cro. Ja.647. 


's certainly the molt agreeable to the Rule of bringing Actions upon e ee 


| = | e Preamble of. 
drvers of them to declare the Manner of the Force and Arms, that is to ſay, zy H. 8. 8 


pb a 1 5 | 38, , Oro. Ca. 377 
us & ſagittis, or other ſuch like, ſhall not of Nee, be put in any In- S. P. C. 94. 
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Lev. 221. under theſe Words, or any of them. It is ſaid indeed in Leving\ fn 


Vide Co. Ja. 


345” 

2 Bulſt. 208. 
Dalt. ch. 131. 
Lamb. B. 4. 
ch. 5. f. 502, 


© 3 Keb. 490. 
1 Keb. 789. 


2 Bulſt. 258. 
e oxy 


See the Caſes 
Cited in the 


Part of this 
Section, and 
Cro. El. 186. 


p | 
6 Mod. 128. 
d Co. Ent. 3 60. 


pl. 14, 15. 
361. pl. 16. 


351. P. 1. 
.. 
gee. pl. 7, 8. 
356. pl. 9. 
358. pl. 11, 
12.359.pl.13. 


361. pl. 1. 
362. pl. 18. 


35 8. pl. 10. 
See Raſt. Ent. 
263. pl. 7. 

d 2 Rol. Ab. 


83. pl. 5, 6. 
Contra Cro. 


25 3. pl. 4. 
. 


Of Indidtment. dus 


forti, Sc. But it ſeems difficult to aſſign any Reaſon for theſe g,,, 

unleſs it be, That becauſe the enacting Part of the Statute ſays, The 
Words vi & armis, videlicet cum baculis, cultellis, &c. are not neceſy, g 
the Meaning was only to take away the Neceſſity of thoſe ſuperflua), 
baculis & cultellis, &c. but not of the Words vi & armis, where th ] 
proper and pertinent; but to this it may be anſwered, That the Pj. 
ſeems to complain of the Opinion, that the Words vi & armis, whethe, 
by themſelves, or uſed with thoſe other Words, were in any Caf: * 
neceſſary in Indictments; and it is moſt natural ſo to explain the enag; 
of a Statute as to make it extend to all the Miſchiets complained of 1 
Preamble ; beſides, the enacting Part of the Statute is expreſs, Thy 15 
ments without theſe Words vi & armis, videlicet, baculis, cultellis, ara 
ſagittis, or any of them, ſhall be as effeflual as if they had then an 
ſed in them; and ſurely the Words vi & armis cannot but be COmprelny 


Reports, That the Words vi & armis are ſtill neceſſary, becauſe yi 
them there can be no Capiatur entered, nor Fine to the King; but f 
in Effect to contradict the Statute which ſays, That an Indictment u 
out thoſe Words ſhall be as effectual to all Intents, Conſtructions au 
poſes, as an Indictment with them. Beſides, will any one fay, Tack 
can be no Capiatur nor Fine to the King upon Indictments of Chet (1 
ſpiracies and ſuch like? Wherein yet it ſeems to be agreed, Tit th 
Words are not neceſſary. And agreably hereto, the Court d lin 
Bench has often refuſed to quaſh Indictments of Treſpaſs for the 
of thoſe Words. However, it is certainly ſafe and adviſeable to mel 
of them where they are proper and pertinent, if it be to no other Pun 


than to aggravate the Offence. | Y 
Sect. 92. As to the eighth Point, vi. Whether it be neceſſa nt 


Body of an Indictment at Common Law to lay the Offence contra e 
inaſmuch as all Offences whatſoever which are ſubject to a publick HN 
cution ſeem in general to be fo, as they are Breaches of the Law, al (d | 
that Reſpect tend to the Diſturbance of the quiet and peaceable C I 
ment of the King over his People; it ſeems to be a good general *_]l »*: 
That no Indictment or Information, for an Offence, Capital or nt 


pital, againſt the Common Law or Statute, can be good, except it ey 
ly ſuppoſe ſuch Offence to have been done againſt the Peace of the] 
or King's, in whoſe Reign or Reigns it was committed. And acc 
I find, that every Precedent of an Indictment in Coke's Entries, wit 
for * Treaſon, or © Felony, or * inferior Offences, expreſſy lays the U 
againſt the Peace of the King, except only in four Inſtances wid 
the one is of an Indictment for a 5 Nuſance for not repairing the i 
way, which if it may be maintained, ſeems to depend chiefly on ths 
ſon, That the Offence is of ſuch a Nature, that a Man may be #1 
guilty of it in his own Ground as in that of another; and therefore I 
been ® holden, That it needs not be laid againſt the Peace, becauſe the 1 
ing it in ſuch a Manner may ſeem to imply ſomewhat of Force or Trp 
againſt the Perſon or Poſſeſſion of another; but it ſeems difficult to ed 
cile this Opinion with thoſe many Reſolutions taken Notice of in thei 
lowing Part of this Section, by which Indictments, for want of 
Words, contra pacem, have been adjudged inſufficient, where the Off 
could on no other Account be ſaid to be againſt the Peace, than 5 
were Breaches of the Law, as all Nuſances certainly are. And one 
of the ſaid Inſtances in Coke's Entries is, of an Indictment of Hani 
Miſadventure, and one other * of an Indictment of Homicide in * 

4 0 


hap. 25: Of Indiftment. 243 
ace; but theſe Precedents if they may be maintained, ſeem to depend 

belly on this Reaſon, That ſuch Offences are ſuppoſed to be owing rather « 

\ the Misfortune than Fault of the Party. And the * fourth of the ſaid In- oo 5 7 
—_— of an Indictment of Perjury on the Statute, which concludes 71: > Raf. Ent. 
ontemprum Regine, &c. & contra formam Statuti, without adding contra 263: 


en. But * Raſtal's Precedents, both of Indictments of Felony, and of a 


erior Offences do as often omit the Words contra pacem, as make uſe of Cro. Jac! 527. 
dem. However, certainly the much greater Number of Precedents ex- ” NA 
rely: conclude contra pacem, and the Authority of theſe is much ſtrength- 82. pl. 11. 
ed by thoſe many Caſes in the Reports, wherein Indiftments and Infor- 1 ary 78. 
ations appear to have been quaſhed for Want of the Words contra pacem ; . as. 1 4058 
Indictments and Informations for © Barratry, * Forgery, * Retaining a Ser- 1 Keb. 501. 

ant without a Teſtimonial from his laſt Maſter, * following a Trade with- Pl. 58. 848. 
it having ſerved an Apprenticeſhip, $5 erecting a Cottage,“ Afult and 6 Mod. 128. 
attery, Sc. But it ſeems clear from all the Precedents, That neither an * 1 Keb. 474. 
formation * ui tam, on a penal Statute, nor an Information by the King 7 Leb. 36. 
an * Intruſion, or other Wrong of a Civil Nature done to his Lands, pl. 22. 
oods or Revenues, need the Words contra pacem. | Vide 2 Keb. 


$24. 93. If the Offence indicted be expreſly laid partly in the Reign Vets. — 5 
one King, and partly in the Reign of another, as where J. S. is in- Rat. Ent. 
Ned for having erected a Wear in the Time of Queen Eligabeth, and f 1 
ntinued it in the Time of King James, and thereupon the Indictors con- pl. 50. 
ude, That ſo the Wear was erected and continued contra pacem Regis, &c. wy Gut. un 
thout adding contra pacem nuper Regine, the Indictment is * inſufficient, Wt; 475 
auſe it appears, That the Commencement of the Wrong, which is as * Raft. Ent. 
ach indicted as the Continuance, was in the Reign of Queen Elizabeth, be bl. + 
d conſequently, if a Crime, muſt have been againſt the Peace of her 72 to 390. 
con, But if the Indictors had concluded only, That J. S. fo continued Raf. 39g 
e Wear contra pacem Domini Regis, &c. and had laid the Erection of it Co. Ent. 8. 
Way of Recital, or Inducement only, it is ® faid, that the Indictment pl. 16. 
d been good, becauſe it ſhould be taken as an Indictment for the Con- , Leb., 
. 3 | 4. 
Ye, 94. As to the ninth Point, vis, Whether it be neceſſary in 
« Body of an Indictment at Common Law, to lay the Offence contra co- * 4 5. 
un & dignitatem Regis, it is obſervable,” That all the Precedents of In- * Yelv. 66. 
rents in Coke's Entries, cited in the ninety-fourth Section, which lay 0 57 
c Offence contra pacem, lay it alſo, contra cbronam & dignitatem, &c. Fine. Brief's 5. 
ft not one of » Raſtal's Precedents doth ſo; neither do I find any one * See Raſt. 
le wherein an Indictment againſt which no other Exception could be ＋ . 
ien, has been adjudged ? inſufficient for the Want of theſe Words. But 2538. | 
the contrary I find it expreſly reſolved in * Holbrogt's Caſe, That an In- A 4952+ 
ment of a Riot is good without them. [68] „ MO OY 82. pl. 17 
del. 95. As to the tenth Point, viz. Whether it be neceflary in the * Co. Ent. 
{Ky of an Indictment at Common Law, to lay the Offence in contemp- 353 393: Pl 
Rerisz it is fo laid in ſome Indictments of inferior Crimes in * Che and Raſt. Ent. 263. 


" and in others not. Alſo it is fo laid, with the Addition of the Pl. 9: 
ue (9 


nds in pl. 17, 18. 


Mines claimed by the King, which are the only Precedents I find of 


pl. 10. 
N Fl. 12. 381. 


376. pl. 11. 
Raſt. Ent. 410. pl. 3. Plow, Com. 319. 


this 


wance only. 5 
2 H. H. P. C. 


See 2 Bulſt. | 


55 a a £ 2 ry s Co. Ent. 62. 
utra leges ſuas, in every Information of Intruſion upon the King's 8 
8 * o o . 
Coke and u Raſtal, and alſo in an Information in * Coke for a Raſt Ent. 263. 
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Fitz. Brief, 2 5. 
b Lutw. 132, 
133, 130 


165, 167. 
c See 1 Keb. 
859. pl. 68. 
2 Keb. 715. 


4 2 Rol. Ab. 


© x Jon. 421. 
1 Salk.51,52. 
6 Mod. 268, 


Vide ſupra 
Ch. 23. Sect. 


I Keb. 252. 


2 Keb. 580. 
1 Sid. 155 


5 
Vide 1 Keb. 


45- pl. 120. 
2 Keb. 141. 


pl. 13. 142. 


2 Bulſt. 3 5. 
8 1 Keb. 252. 
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mendment, 59. 29 E. 3. 32. Diſcontinuance de proceſs, 47. » 21 H. 7. 40. pl. 65. Fitz. Amendment, 78. 
Jac. 502, 529, 530. 2 Rol. Rep. 59, | 5 | 


Of Indictment. Book 
this Kind, the ſuppoſed Injury is laid only ad damnum Regis, without tie 
of the ſaid Clauſes; neither do I find either of them in any Inde ha 
of Treaſon or Felony, nor in any Information ui tam in Coke or Ref ; 
and tho” it ſeems to be admitted in the Year-Book of 4 H. 6. that * 
Action on a Statute it is neceſſary to conclude, in contemptum Domini 5 
yet in > Lutwych's Entries it is oftner omitted than uſed; and g 
tion appears to have been taken for the Omiſſion. ; { 

Sect. 96. As to the eleventh Point, vig. Whether it be neceſſary in v 


no Excy, 


Indictment at Common Law to lay the Offence 7/licite, I cannot find th 
Word uſed in any one of Coke's or Raſtal's Precedents of Indiftment, 
ther do I find any clear and expreſs © Authority, that it is in any Caf * 
cefſary in an Indictment at Common Law ; but on the contrary 1 fd! 
expreſly * adjudged, That it is not neceſſary in an Indictinent of à þ; 
becauſe the Act it ſelf contained in the Indictment ſo plainly appear þ | 
be unlawful. But where a Statute uſes the Word unlawfully in the N. 
ſcription of an Offence, it is certain that an Indictment grounded on it my 
uſe the Word illicitè, or ſome other tantamount: i 
Sect. 97. As to the twelfth Point, viz. Whether a Defect in ang 
the Particulars above-mentioned be amendable; I take it to bee 
That no criminal Proſecution is within the Benefit of any of the St 
of Amendments ; from whence it follows that no Amendment can he 
mitted in any ſuch Proſecution, but ſuch only as is allowed by the (ms 
mon Law. And agreeably hereto I find it laid down as a Prinche u 
ſome Books, That the Body of an Indictment removed into the Ki 
Bench from any inferior Court whatſoever, except only thoſe of Ian 
can in no Caſe be amended ; but it is ® ſaid, That the Body of an Indi. 
ment from London may be amended, becauſe by the City-Charter a Tan 
of the Record only can be removed from thence. > And it ſeems, Th 
by the Courſe of the King's Bench, a Rule may be made on any Com 
to amend even the Body of his Inqueſt by his Notes in a meer Matte d 
Form. But I do not find it any where holden, That this can be done tt 
it is filed, by which it becomes a Record of the Court; and then the fa 
Objection ſeems to lie againſt the Amendment of it, as of an Indidmen 
But it ſeems to be agreed, That the Caption of an Indictment froma 
Place may upon Motion be amended by the Clerk of the Aſſiſes or d ti 
Peace, ſo as to * make it agree with the original Record at any Timed 
ring the ſame Term in which it came in, but not in a fuble 
Term. But I have known it holden, That the Caption of an Inqui 
cannot be amended at any Time after it is filed, any more than the ku 
the Reaſon whereof perhaps may be this, That the Caption being bi 
of, and drawn at the fame Time with the Inquiſition, greater Exafn 
required in it than in that of an Indictment, which is left as a Thing 
Courſe to be drawn up by the Clerk of the Court, when Occaſion il 


require. Alſo by the Opinion of two Judges againſt that of two, " 

Want of Continuances in the Record of an Attainder of Felony dd . 

not be amended by the Certificate of the Clerk of the Aſſiſes, ep 

if the King ſignify his Pleaſure, that he doth not defire any Af 2, 

ment. And it ſeems to be ® ſettled at this Day, that no Diſcontinua® 

amendable in any criminal Proſecution, » without Conſent. But it ® ; 
been v adjudged, That a meer Miſpriſion in the Joining of an Iſſue in? 4. 
. minal Proſecution, as where the Word fimiliter, &c. is omitted, ma . 


196. A. 1 Jon. 420. 1 Salk. 51, 52 6 Mod. 268. Bro. Amendment, 10, 17, 66, 92. 1 


nend 
4 * 


aded at any Time. Alſo it hath been adjudged, That the Direction “ t Keb. goo, 
Venire, Vicecomitibus of ſuch a Place, which is returned by J. S. Pl. 71. 
a ? 6 901. pl. 75. 
ite, may be amended on the Oath of F. S. that there is but one 1 Sid. 244. 
iff of the Place, which is himſelf. Alſo it is every Day's Practice to Yi s Co. 
1 4 > criminal Informations, and the Pleadings thereon by Rule of ** 4 
en THY en” Se 430. 

ut, while all is in Paper. And © Q#@re if the Record may not be fo d Salk. 47. 
|nded by the Paper-Book at any Time before Judgment ? 1 3. 
$48, 98. It ſeems to have been anciently the common Practice where pl. 2, * 
Indictment ap ared to be ſufficient, either for its Uncertainty, or the Sk: 50. pl. 
nt of proper egal Words, not to put the Defendant to anſwer it; Vile Keb 


if it were found in the ſame County in which the Court fat, to award 452: pl: 45: 


cecom 


a, : a 1 Lev. 189. 
tems to be the common Practice at- this Day, while the Grand Jury 3 Lev. #* 4 


o found a Bill, is before the Court to amend it by their Conſent in a * 22 Aff. pl. 
utter of Form, as the Name or Addition of the Party, &c. . 
$8. 99. And now I am in the ſecond Place to ſhew what ought to be pl. 3. | 
Form of the Body of an Indictment upon a Statute ; for the better Un- * H. 5. 8. Pl. 
landing whereof, having premiſed, that the ſame Rules which have Ir. C. 9y. 
n already laid down concerning Indictments at Common Law, are ge- — 
ally applicable to Indictments on Statutes, I ſhall in this Place conſider ment 2. * 
Matters only as more peculiarly belong to the Form of the Body of Vide 25 E. 3. 


WF} tat ; ; 6 | 43. pl. 36. 
Indictment upon a Statute, under the following Particulars : 3 


ment, 12. 


i, Whether it be neceſſary that ſuch Indictment recite the Statute * Kelynge 37. 
whereon it is grounded. „3 | | 
2. What Miſ-recitals of ſuch Statutes are fatal. 
| 3. How far it is neceſſary to bring the Offence indicted within the 
very Words of the Statute. 3 
4, Whether an Indictment grounded on a Statute, which will. not 
maintain it, may be made good, as an Indictment at Common Law. 
5. How far it is neceſſary to conclude contra formam Statuti. 


if, 100, As to the firſt Particular, viz. Whether it be neceſſary that : 

Þ Indictment recite the Statute whereon it is grounded; I take it to be 7 H. 17 b. 

el, that there is no Neceſſity in any Indictment or Information on a * Fitz. Action 

lick Statute, to recite ſuch Statute, whether the Offence be ſuch only dur | Statute, 
pg Ke 20. 

auſe prohibited, or be an Evil in its own Nature, and whether it be pro- 2 Rol. A. 79. 


ted by more than one Statute, or by one only; for the Judges are bound pl. 8. 


% to take Notice of all publick Statutes, and where there are 778 5 ua 
chan one by which an Indictment or Information may be maintained, * 6.1. 

' W | nl ba 0 0 7 6 P 93 
ol will go upon that which is moſt for the King's Advantage. 1 


all endeavour to ſhew : N 
Cro. Ca. 229. 
a 5 | Dyer 155. 
I, Woes all Miſ-recitals of the ſubſtantial Part of the Statute are 95 1 
==] | 340. pl. 9. 


: ; p 5 £ . 5 : Bro. Action 
2. What Miſ-recitals of the Place or Time at which the Parliament 8 — 4 


was holden. | | Parliam. 15. 


3. Whether a Miſ-recital of the Title of a Statute. 1 75 K. 

. Wh h . , #.-pL. 12, 
4+ What other Miſ-recitals are fatal. 

1% pl a | | Pl. 7. ED 
9. Pl. 37. Bro. Parliament, 75. Bro. Champerty, 1. Show. 337. F. N. B. 55. C. ſeem contrary. Quære 

| Moor 468. pl. 669. Moor 699. pl. 972. 4 Co. 13. 76. Bro. Avowry, 5. Bro. Parliament, 


R-rx Sef. 101. 


oceſs againſt the Grand Jury, to come into Court and“ amend it. And ©'* Ca. 144 


to the ſecond Particular, What Miſ-recitals of ſuch Statutes are fatal, Ero. Ei. 2 1 


47 Ed. 3 10. 


C. 172, 192. b Pyer 155. pl. 19. Dyer 346. pl. 9. 5 H. 7. 17. b. 6 Mod. 140. Vide Cre. 
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246 , Indidtment. Bok 
Se. 101. As to the firſt of theſe Particulars, it ſeems to he | 
That notwithſtanding there be no Neceſſity to recite a publick Statut; w 
Pl. Com. 79. if the Proſecutor take upon him to do it, * and materially yary 
G 0-34 ſubſtantial Part of the Purview of the Statute, and conclude con; 
3 bl os mam Statuti predict, he vitiates the Indictment, [69] becauſe it jy 
245. pl. 4. cially appears to the Court, that there is no ſuch Foundation for the Þy 
8 dye , ſecution, as that whereon it is expreſly grounded; as Where in an 
next Seftions ment with ſuch a Concluſion on the Statutes which prohibit Entrix * 
1 Ro. Rep. 50. ſtrong Hand, the Word Vi is put for manu forti; or where the Wal 
8 nuncia is put for mendacia in ſuch an Indiftment on the Statutes aginſ 
2 H. H. P. C. Tellers of Lies of great Men; or where the Verb in a Statute Which g 
77 reſſes the Principal Act wherein the Offence conſiſts, 18 expreſſed in ſuch 
2G Hl. 5 brlltnent on ſuch a Statute, by a Word which is neither Clafſcy y 
3 legal Latin; or where a Statute in deſcribing the Courts wherein tim 
4 11 va 7 hibits Perſons to bring Actions in other Names without their Privity, of 
"4 - + thiony Cones wherein Pleas are holden in Actions perſonal, Oc. and yoj 
5 hp '35* reciting it in ſuch an Indictment call them Courts wherein Pleas are holk 
; Kebic 667. in any Actions. | ; DO 2 
pit. Sec. 102. Yet it ſeems that the following Miſ-recitals of the ſubſtat 
N + * Part of the Purview of a Statute in any Indictment are not fatal, x 
See the 2 Omiſſion of a ſynonymous Word, having no other Meaning than uit 
3 fully expreſſed in the Words which are recited ; or the Joining af fan 
which are either wholly ſynonymous, or much of the fame Senk, x i 
Ne nifying ſuch Things as generally include one another, (as 5 the Work i 
5 tiose & contemptuose, &c.) with a Copulative, where the Statute uſt: | 
Cro. Car. junctive, or the Uſing the ſingular Number for the 1 or the * 1 
5 Bult 3, the ſingular, where the Senſe is the ſame; as where in * reciting a vu 
obs ſpeaking of Suits in any Courts, you Uſe the Words in altqua Car 
Sid. 3x6, where In reciting the Statute againſt diſturbing Perſons in their open Pra 
1 Bro. Parlia- ing, you uſe the * Words in apertis predicationibus. 


ment,” $7. Seck. 103. Alſo it * ſeems that no Advantage can be _ of * 
5 4 853. ance from any Part of a private Statute, without ſhewing it to the 
pl. 12. | 


m Plow, Com. a proper Manner, becauſe otherwiſe ſuch a Statute ſhall be taken to bes 
79, 83, . t wars : Ra | 1 
Gro Ge 36. prong 04. As to the ſecond of the Particulars above —_— J 
3 Keb. 468. What Miſ-recitals of the Place or Time at which the Pa * 14 
Pl. S5. holden, are fatal, it ſeems to be generally agreed, That of ow 
Hob. 1 of the Place or Day at which the Parliament was holden, 9 
Co. Ja 139. dictment. ® As if a Parliament was firſt holden on the twenty 1 I 
bl. . Bur” April in the thirty-ſecond Year of Henry VIII. and afteryak bi 
this k made by Prorogation on the twelfth of April the next Year, and a ch 
Quzre by made, be recited as made at a Parliament holden on tne ig ˙ 
S bag. 3. April in the thirty-ſecond Year of Henry VIII. Or if a Par 2 
Dyer 204. ſummoned to meet on the twenty-third of Fanuary in 9 b 
85 iy 125 before the Meeting be prorogued to the twenty- fifth, _ : a Py 
13 Fin: and a Statute made by ſuch Parliament be recited as ma . 15 110 
Pl-9- 139. ment holden on the twenty-third; or if a Parliament * f ain, ad 
4 in = Year be continued by Prorogation to another, and then fit 725 | 
Vide 1 Brown. Statute made at ſuch Seſſions be * recited AS made 1 Nead of fa) 
Yels. 125, holden or begun at ſuch ſecond Year, (which is all ons.) 2 1 the lol 
Dyer 9 LR that it was made at a Seſſions of Parliament then hol 5 in Strich 
36, 37, 38. ment conclude contra formam Statuti prædicti, the 1 the 
28 4 are fatal ; for the Court will not make any -Caſe better t 


it on the 
Z11. has made it; and therefore where that exprelly grounds | 


hap. 25. O Indictment. 147 
2 ſuppoſed Parliament, where there was no ſuch Act, the Court will 

ot find one out to make ut good. Alſo it hath been adjudged, That * Moore 302. 
J iepgnancy in ſetting forth the Time when a Parliament was holden, Pl. 452. 
fatal, as if a Statute be recited as made on ſuch a Day, in the firſt 
1 ſecond Years of ſuch a King, for it is impoſſible that one and the ſame 


| y ſhould be in two Years. Alſo it is holden in d Croke's Reports, That Eg El. 100 


Indictment was diſcharged for not ſhewing in what County a Par- © Dyer 3. 
ment was holden ; but no Reaſon is given for this Opinion, © and it pl. 74. 
been adjudged, That the total Omiſſion of the Day when the Par- 

ment was holden, is no Fault in the Recital of a Statute. Alſo it 

ms to be * agreed, That a Miſtake in ſuppoſing a Statute to have * Yelv. 127. 
en made at a Parliament holden in ſuch a Year, when in Truth it 1 . ; 
vs then holden by Prorogation, may be help'd by the conſtant Courſe of pl. 68. 
xedents upon ſuch Statute. Alſo it ſeems to be agreed, That not De" 171. 


ly a Miſ-recital of the Day whereon the Parliament was holden, but 2 4 "AY 


Cro. Jac. 139 
dement, Denied "4 


2, 105. As to the third of the Particulars above-mentioned, viz. El. 236. 
lhether the Miſ-recital of the Title of a Statute be fatal; it is ® ſaid to s Hardreſs 
e been holden by Sir Matthew Hale, That the Miſ-recital of the enti- 324. 

g of an Act will not vitiate a Replication, becauſe it is not Matter of 
ſtance ; and a Judgment is“ ſaid to have been lately given in the Court * 6 Mod. 62. 
Common Pleas agreeable to this Opinion; but the contrary is faid to i 6 Mod. 62. 
e been ſince adjudged in the Court of King's Bench. „ 

Jef, 106. As to the fourth of the Particulars above-mentioned, vigz. 

at other Miſ-recitals of a Statute are fatal; * it is ſaid to have been often * 2 Rol. Abr. 
aged, That a Variance in reciting a Statute to commence after the Ma- 3 Os 
jp, where the Statute is expreſs, that it ſhall commence after the End of 

ſons, is fatal. But I take it to be a ſettled Rule, That a Variance no 


of an Oath preſcribed by Statute, the Words Sea of Rome are put for * 
of Rome : and I do declare in Conſcience, inſtead of I do declare in 

lnſcience. Alſo it ſeems to be w agreed, That a Variance from an im- Cre. El. 186. 
emal Part of a Statute does no Hurt, ® and therefore that where a Sta- my g. 
contains ſeveral Branches relating to ſeveral diſtinct Matters, an Omiſſion Palm. 565. 
luch Branches as no way relate to the Offence indicted does no Hurt, 7 8 135.5 
le they are nothing to the preſent Purpoſe. Alſo it hath been ad- 3 +08 
gel, That every Miſ-recital even of ſuch Branch is not fatal; as if it vary *Plowd.Com. 
n fuch a Part of the Deſcription of the Offence, as is put in only by 5 e 4. 
If of Flouriſh, and ex abundanti, and makes no r va Ingredient T 5 
be Offence prohibited, nor needs any Proof; as if in a Proſecution on Hob. 226. 
Natute of 12 R. 2. the Recital be that none ſhall deviſe, ſpeak, 5 Ss. 
oo! any falſe News, Lies, or other ſuch falſe Things, &c. unde diſg 135, 136. 
FM wet aliqua lis ( Anglice Debates) inter magnates, vel inter magnates Palm. 565. 
taten dicii Regni oriri poffint ; where the Words of the Sta- 2 not 64 
Lo ** Lat none ſpall deviſe, ſpeak, or tell any falſe News, Lies, or 

fich . Lb falſe Things, &c. whereof Diſcord or any Slander might riſe 
beg e /d Realm; for the firſt Words, vis. That none ſhall deviſe, 
he ery falſe News, Lies, or ether fuch felje Things, &C. are only 


material. 


y altering the Senſe of the Statute does! no Hurt; as where in the Re- I Vent. 172. 


N. 
511 
oh 
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is well recited. And upon this Reaſon chiefly, as I ſuppoſe, it 1 


« Vide 3 Keb. 
647. pl. 68. 
661, 662. 
2 Jon. 51. 

d 2 Jon. 49, 
50, 51. 

3 Keb. 647. 
pl. 68. 

3 Keb. 661, 
662. 

Vide Cro. 


Jac. 139. 
© Hutton 56, 


375 
3 Keb. 648, 
662. 

2 Jon. 50, 5 1. 


tute which declares in what Actions the Party grieved ſhall recover hs} 


pl. 2. 
f I Bulſt. 218. 


s Cro. El. 307. 


l. 10. 
Parallel Caſe, 
Cro. El. 697. 
pl. 10. 

k Cro. El. 96. 
pl. 9. vide 
Cro. El. 697. 


pl. 10. 


1 Cro. El. 307. 
pl. 10. : 
K 3 Keb. 662. 


Court has not been ſo ſtrict in Recitals as formerly; and if an Indem 
fully recite a Statute ſo far as it concerns Indictments, a Miſpriſion in W 
concerns other Matters ſeems to be much helped by the Authors 

the Caſes above cited. 0 


120 H. 6. 31, 
32. which 
ſeems miſta- 
ken in the A- 
bridgments. 
Fitz. Brief, 8 6. 
Bro. Cham- 
7 1. 

ide Plowd. 
Com. 84. b. 
Dyer 160. 

I. 40. 

Cro. Jac. 
$33. pl. 5. 
4 Vide Cro. 
Tat, 454 


nove diſſeiſinæ; * or recite the Statute, as giving the Fine on a Recon 


Disjunctive, the Variances have been adjudged fatal. Yet i jt hath be 


 admitteret or forisfaceret be uſed in ſuch Clauſe for amitteret and 1 


Exception would be fatal at this Day, e 


| Of Indictment. Bock) 
material. Indeed, as this Caſe is reported by Croke, there is a Milan 
even in this Part, for inſtead of other falſe Things, the Recital is fil 
mention other Things generally, omitting the Word falſe ; but 1 fi; 
that this is a Miſtake of the Printer, and that there is no ſuch Varian 
in the Record of the Caſe, becauſe no Exception is reported to hate lh. 
taken to it. 
Se. 107. But if a Miſ-recital of ſuch a Part of the Purview of 20 
tute be not fatal, it ſeems 2 fortror; to follow, That a Miſtrey 
the Preamble is not material, where the ſubſtantial Part of the Papi 


been adjudged, That if in an Action on the * Statute of Hue and (y 
for a Robbery, the Declaration recite the Preamble to ſpeak of the By 
ing of Houſes, where the Statute mentions Arſons generally, wit 
any particular Mention of the Arſon of Houſes; or in an Action fy 
Slander of an Earl, on 2 R. 2. 5. if the Declaration in reciting the, 
amble mention only what relates to Earls, &c, and omit the Cu 
concerning the other great Officers, yet the Plaintiff may have ſub 
ment eſpecially after Verdict. And theſe Reſolutions ſeem to weaken 
Authority of Parker's Caſe reported by © Hutton, wherein it wi f 
to have been holden by three Judges againſt the Opinion of Hobart, t 
the Putting of the Word indicari for indictari in the Recital of the & 
amble of the ſaid Statute of Hue and Cry, in a Writ grounded them 
is fatal. | 3 : ” OS 

See. 108, If an Indictment on 8 H. 6. in reciting that Part of tie & 


mages, after having mentioned Recoveries by Verdict, omit the“ Work 
in any other Manner; or uſe the © Words Afjiſum nove diſſeiſinæ tor {i 


by Action dicto domino Regi, where there is nothing to make good 
Word dicto, s or recite the Statute relating to the Bringing an Act 
be, , the Party after ſuch Entry make any Feoffment, &c. where 
Words are, if after ſuch Entry any Feoffment be made, or) recite it u 
if any Perſon be put out and difſeiſed in the Conjunctive, where 
Words of the Statute are, if any Perſon be put out or diſſeiſed ind 


holden, That the laſt of theſe is an immaterial Variance, becauſe tho' 
Words above-mentioned be disjunctive in the Statute, they have a 
been expounded in the Copulative. Alſo it may be queſtioned how! 
the reſt of theſe Authorities may be Law at this Day, ſince of * late 


Sect. log. It hath been ! adjudged, That a total Omiſſion of the Cla 
of a Statute which ordains what the Party ſhall forfeit, does no I 
Yet if the Statute be wholly miſ-recited in ſuch Clauſe, as if the Wo 
ret, the Exception for the Variance feems to have greater Weight. I 
the Word miſ-recited be ſynonymous with the other which 1s fl ſ 
cited, and the ® whole Purport of both as fully expreſſed in one * 
which is properly recited, as if both had been uſed, as it certainly 5! | 
Cafe above-cited, wherein the Word forisfaceret is rightly recited, 10 
Word admitteret miſ-recited, it may e be queſtioned whether 5 , 

pecially conſidering that 1! I 
1 


hap. 25+ Of Indifment. 249 


>. of the Statute which might as well have been omitted in the Reci- 

| and there is no Variance but from a Word wholly nugatory and 

F "-AuOusS, and the Senſe would be compleat by rejecting the Word | 
e as Surplus and inſenſible. But if in the Miſcrecital of ſuch a 65 12 b. 
dhauſe there be ſuch a Variance as carries with it a plain material Re- » Supra Sec. 
" "4 to the Intent of the Statute, as where the Words, whoever 62, 63. 
na y FO 6 Dare: ir h : 0 © Cro. El. 5 35. 
% do the ſame, ſhell incur the Pain, &c. are thus recited, <oboever ſhall 6s. 
all de TRE, | 

le contrary, fall incur the Pain, &c. I do not well fee how any Thing See the Books 


| * ns 3 b cited to the 
in be ſaid to make it good; for it is a general Rule, that * Repugnancies jatter Part of 


\ Indictments are fatal and the Proſecutor himſelf declares, That not thoſe this Section. 
Mo do the Thing indicted, but thoſe who do it not are within the Penalty * El. 749. 


. 2. leems 
the Statute. | A is : 1 BE contrary. 
04. 110. As to the third Particular, viz. How far it is neceſſary to * Dy. 363. 


ing the Offence indicted within the very Words of the Statute ; I take 2 5 0. 
er a general Rule, that * unleſs the Statute be recited, neither the 170, 171. 

erde contra“ formam Statuti, nor any Periphrafis, Intendment or * Con- 2 Re: Re. 227, 
nion will make good an Indictment, which does not bring the Fact 3 3 
chibited or commanded, in the doing or not doing whereof the Offence 11 Co. 58. a. 
nts, within all the material Words of the Statute, And upon this 5 
ound it hath been reſolved, that an Indictment of Rape finding that Oo hl . 


e Defendant ſuch a Day and Place, &c. A. B. felonice cepit, & eam ad- pl. zo. 
ne & ibidem carnaliter cognovit, &c. contra voluntatem ſuam, &c. is not 3 5 
uficient without the Word Rapuit; becauſe that is the Word uſed by Bro. Indict- 


- Statute which makes the Offence Felony. Alſo it hath been s ad- Vina 
bed, That Indictments for Perjury on 5 El. 9. omitting the Words 23. Sect. 75 


Iuitarie & corruptè, in ſetting forth the Swearing ; and Indictments for * 1K El. 147. 
king in a Church on 5 & 6 Ed. 6. 4. * omitting the Words 20 the In- ro f 

. : > | o. El. 201. 
t t5 rie, &c. and Indictments for aiding the Procurers of the Pope's pl. zo. 
ll on 13 El. 4. * omitting the Words To the Intent to ſet forth, &c. the &, Leon. 211. 
| : | Vide Coke's 
ed Power, &c. and Indictments for Foreſtalling on 5 & 6 Ed. 6. 14. Entries 367, 
ung forth, That the Defendant bought certain Goods of J. $5. which 368. 
: - k 3 Oe RE. h Cro. El 
was about to fell at ſuch a Market; but “ not expreſly alledging, - YR. 
jt ſuch Goods were then coming to ſuch Market to be ſold ; and! Indict- 2 Leon. 188. 
ts for ingroſſing on the ſame Statute, ſetting forth, That the Defendant 15 LAS 
pit ſo much Corn, &c. without alledging, that he ingroſſed it, &c. by 85 Wee gl 
„ag, &c. and m Indictments for Treaſon in Compaſſing the King's Death, *I Rol. Rep. 
2) E. 3, having neither the Word Compaſs nor Imagine, &c. cannot be 474 


a | 7 : 2 See Book 1. 
en as Indictments on ſuch Statutes. And the like hath been adjudged in Ch. 80. 

r other * Cafes... an. 

ite | oy IN 3 : | | 2 Leon. 39. 
vt, 111, Neither doth it ſeem to be always ſufficient to purſue the 8% Book f 


Words of the Statute, unleſs by ſo doing you fully, directly and Ch. 80. 
decſy alledge the Fact in the doing or not doing whereof the Offence _ > Dot _ 
its, without any the leaſt Uncertainty or Ambiguity ; for it hath g. py Ch = 
1" aQudged, that an Indiftment for Perjury on 5 El. g. ſetting forth, Sect. 8. 

K the Defendant ta&o per ſe ſacro evangelio falſo depoſuit, &c. is not = fo bk 
« Without directly ſhewing that he was ſworn. Alſo it hath been pl. 9. 
j:0zd, that an Information on 18 H. 6. 17. for not abating ſo much er, 
de Price of Wine fold as the Veſſels wanted of the Statute-Meaſure, Sup See. 10 74 


A 


a 0 A 
bach, That an Indictment on the Statute of Uſury ſetting forth, that * 


W710 particular how much. | 25 


P 2 Leon. 38, 


811 See. 112. 39. 


Wuicient, if it do not expreſly ſhew how much they wanted. Alſo 2 Rol. Ab. 81. 


11 2 ; gEd. 4.26,27. 
Pendant took more than five in the Hundred, 1s not good, without . El. 105, 


See ꝙEd. 4. 26. 
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Poph. 93, 94. 
See Book 1. 
Ch. 10. Sect. 2. 
2 Leon. 5. 
Quære 2 Keb. 
582. pl. 18. 


b Moor 606. 

pl. 838. 

Cro. Jac. 610. 

2 Leon. 5. 

2 Lev. 229. 

2 Ro. Re.226. 

contra 2 Ro. 

Re. 263. 
Quere Raym. 


© Poph.93,94- 
1 Jon. 157. 

1 Lev. 26. 
Vide Savil 32. 
pl. 73. 

2 H. K. F.C. 
170, 171. 
Poph. 93, 94. 


e Quære 
1 Salk. 181, 
182. 


Vide ſupra ch. 
23. Sect. 63. 
2 Ro. Rep. 
227. 


8. 


to be as fully ſet forth in the very Words of the Statute, as if ſuch Wa 


& 2 Rol. Rep. 
226. ſeems 
Contrary. 


the general Concluſion, contra formam Statuti, after the Allegation dt 


in the very Words of the Act. col, 


O Indictment. Book 1 

Sef. 112. As to the Deſcription of the Perſon of the Defengy, + 
order to bring him within the Purview of a Statute, which extends q 
ly to ſuch Kind of Perſons as are ſpecially mentioned in it; it Tm. 
general Rule, That every Indictment muſt bring the Defendant with 


all the Deſcriptions mentioned in the Body of the Act, except they 
ſuch as carry with them the hare Denial of a Matter, the Affing 


whereof is a proper and natural Plea for the Defendant ; as hex 
enacted, That all Perſons having no Reaſonable Excuſe to be abſen, f 
go to their Pariſh-Church, &c. in which Caſe it is faid, that it n 
neceſſary to ſhew, that the Defendant had no reaſonable Excuſe, (x 
will come moſt properly in Queſtion from the Plea of the Defy 
Alſo it ſeems that there is no Need in deſcribing the Defendant u 
forth the Place where the Thing happened, which brought him wk 
the Deſcription, as hath been more fully ſhewn in the 84th % 
Alſo it hath been adjudged, That it is * ſufficient in deſcribing the 1 
fendant to ſay, That he exiſtens ſo and ſo, as the Statute mentions 
the Fact, without alledging that he was ſo at the Time of the Pad, 
that ſhall be intended, as hath been more fully ſhewn in the fixy, 
Section. | | 3 
Sect. 113. It ſeems © agreed, that there is no Need to alledge n. 
Indictment, that the Defendant is not within the Benefit of the Pi 
of a Statute whereon it is founded; and this hath been * adjudge q 
as to thoſe Statutes which in their Purview expreſly take Notice (f 
Proviſoes, as by ſaying, that none ſhall do the Thing prohibited, ot 
than in ſuch ſpecial Caſes, Sc. as are expreſſed in the Act. But alt 
it, a Conviction on a Penal Statute ought expreſly to ſhew, that tel 
fendant is not within any of its Proviſoes ; for ſince no Plea can ke 
mitted to ſuch a Conviction, and the Defendant can have no Remeq 
gainſt it, but from an Exception to ſome Defect appearing in the Far 
it, and all the Proceedings are in a ſummary Manner, it is but reaſon 
that ſuch a Conviction ſhould have the higheſt Certainty, and fatish 
Court, That the Defendant had no ſuch Matter in his Favour as the St 
itſelf allows him to plead. : ES . | 
Sect. 114. It ſeems to be laid down as a general Rule in * Sams 
port, which is alſo confirmed by the Year-Book of 11 H. 4. 14. Td 
the Statute whereon an Indictment is grounded be particularly recitel;! 


Fact, will ſupply an Omiſſion in it of a Circumſtance mentioned n 
Statute, which would be fatal without ſuch a Recital and Conclubl 
for ſince the Statute is particularly recited, and the Defendant charged! 
having done the Offence againſt the Form of it; and it is impoſſible ti 
could ſo have done, if any Circumſtance expreſly required by the vl 
had been wanting; it ſeems that the Offence may properly enough be 


had been repeated in the Allegation of the Offence, according to the a 
mon Rule, that Verba relata hoc maxim? oferantur per rejerenttan 
eſſe videantur. Neither do I find this contradicted by any of the Ki 
tions in the precedent Sections; for it does not appear that there Ws 
a Recital and concluſion in any of the Indictments therein referred to 

notwithſtanding the Omiſſion of a Circumſtance mentioned in a Statue 
perhaps in ſuch Manner be holpen; it ſeems that the Want of a ce 
ſcription of the Time or Place, or Things or Perſons concerned, 7 f 
Concluſion costra pacem, or of an expreſs and direct Allegation of t 5. 
it ſelf, cannot be ſo ſupply d; for ſuch Omiſſions * vitiate an Inno ; | 


Chap. 25: Of Indictment. 


gef. 115. As to the fourth Particular, vis. Whether an Indictment 
-ounded on a Statute which will not maintain it, may be made good as 
in Indictment at Common Law; it ſeems formerly to have been * 
ily taken for granted, that no Indictment whatſoever which is grounded Hy, 5 

n a Statute, and concludes contra formam Statuti, and cannot be made pl. Luk 


1 ; L 10. 
ood by any Statute, can be maintained as an Indictment of an Offence at Cro. El. 697. 


\ mmon Law; the chief Reaſon whereof ſeems to be this, That it ap- 8 188 
ars that the Proſecution is intended to be grounded on a Foundation Noy 171,173. 


wich will not ſupport it. But the contrary ſeems to have been adjudged 5 Co. 99- 


> Page's Caſe, wherein it was reſolved, That if Perſons be indicted ſpe- oy . 
ny on the Statute of Stabbing, and the Evidence be not ſufficient to 2 Keb. 36. 
ring them within the Statute, they may be found guilty of general Man- pl. 73. 


Keb. 566. 
achter at Common Law, and that the Words contra formam Statuti ſhall 1 * 


fejected as ſenſeleſs, where the Offence is prohibited by the Common Vide 6 Mod. 
ww only. And the ſame hath been fince © adjudged as to other Statutes ; I 
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i | , ; may be col- 
4 as I took it, was lately agreed in an Information againſt the City of lefted from 2 
Norwich. | | | Rol. Ab. 82. 
| "I . 1 l. 2, 3. and 
$22. 116. As to the fifth Particular, viz. How far it is neceſſary for g e 


Indictment on a Statute, to conclude contra formam Statuti, it ſeems that 2 H. H. P. C. 
went on a Statute ſhall in no Caſe be given on an Indictment, which H. P. C. 58 
Ps not ſo conclude; for granting that ſuch Judgment may in ſome Caſes 2 H. H. P. C. 
given in an Action brought at Common Law, without Reference to any * 

atute, as it is © ſaid, that Judgment on 8 H. 6. 9. may be given on the old B. J. Ch. = 
ommon Law Writ of Aſſiſe of Novel Diſſeiſin, yet it will not follow, That Sect. 9. 
ch a Judgment can in any Caſe be given on an Indictment drawn as for an Nr 
ſfence at Common Law, without any Reference to Statute. For as to pl. 5. 

e ſaid Cafe of an Aſſiſe of Novel Diſſeiſin, it may be ſaid that the Sta- Vide 1 Salk. . 
te of 8 H. 6. expreſly ſays, That the Party may recover by ſuch Writ; 111 King 
d therefore ſince there is no ſpecial Writ of this Kind formed upon the againſt the 
tute, and the Party has no Authority to make out a Writ himſelf in a oy. 3 968 
u Form, it is reaſonable that he may recover by the old Writ. But it judged Hilar. 
ms that Judgment on this Statute cannot be given on an Action of 5 Georgi 1. 
als in the Common Law Form, becauſe there is a ſpecial Writ of of ag 2 
ſepals in the h Regiſter grounded on the Statute ; and it ſeems to be a- Bro, Action 
jd, that where there is a ſpecial Writ grounded on a Statute, judgment ® Sad 

ul never be given on ſuch a Statute in an Action brought at Common 7 inſt 40%. 
And in like Manner, ſince every one who proſecutes an Indictment“ Vide 2 Inft. 
Liberty to draw it as he pleaſes, ſo that he obſerves the general Rules Bro. partia- 
Law concerning Indictments; it ſeems to be * taken as a common ment, 75. 
und, That a Judgment by Statute ſhall never be given on an Indict- " WY 
tut at Common Law, as every Indictment which doth not conclude i Fir 3 4. 
ro formam Statuti, ſhall be taken to be. And therefore! if an Indict- pl. 5. 

2 do not conclude contra formam Statuti, and the Offence indicted be 10 f. 1 
[7 prohibited by Statute and not by Common Law, it is wholly inſuffi- 47 Ed. 3. 10. 
Frag NO Judgment at all can be given upon it: But if the Offence Pl. 7 

ene an Offence at Common Law, I take it to be in a great Meaſure 2 Ed. 4. 9. 


ied at this Day, that n Judgment may be given as for an Offence at pl- 5 


11 Law, tho' the Indictment conclude contra formam Statuti, as 3 _ 
en more fully ſhewn in the precedent Section. [70] tute, 6, 10. 

r Indement, 10. Ceffay; SILLS (IN | | | Parliam. 75. 
the Authoriens: avit, 18. Attachment ſur Prohibition, 1, 3. Bendloe 57. pl. 92. Cro. El. 759, 760. 


0 1 6 7 370. pl. 3. m See the precedent Section. 


1 Saund. 249. 1 Sid. 40g. 2 Keb. 
i lo. 379 N52 42. Fitz. Attachment ſur Prohibition, 1, 3. 


Sect, 117. 


? 
2 


gene- Cro. El. 23 1. 


2 Keb. 138. 


8 H. 4. 13. b. 


2 Keb. 477. pl. 7. 1 Sid. 409. 1 Saund. 249, 
But 2 Rol Ab. 82. pl. 2, 3. 2 Keb. 566. pl. 
o. ſeem contrary. | 
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* Cro. E. 750. 
pl. 6. 

Owen 135. 

1 Lut. 221. 

2 H. H. P. C. 
173. 

d Velv. 116. 

Cro. Jac. 187. 
pl. 9. 
c Yelv. 116. 

See Cro. Jac. 
187. pl. g. 

4 Owen 135. 
1 Lutw. 221. 
K. N. . e. 


173. 
© Cro. El. 760. 


Crompt. 


104. pl. 49. 
7 


pl. 10. 

4 Co. 48. a. 
E Vide 2 Rol. 
Ab. 79. pl. 3. 
82. pl. 5, 6. 
Dalton Ch. 
__ 
Aleyn 50. 


pl. 


Aleyn 49, 50. 
Lamb. B. 4. 
Ch. 5. 

i Dyer 155. 
pl. 15. 


347. pl. 9. 


2 Rol. Re. 
227. 

5 H. 7. 17. b. 
Owen 135. 


Supra Sect. 9o. 


Contra 
2 Leon. 5. 


2 Rol. Re. 65. 


*k Vide Cro. 


Jac. 142. 
Cro. El. 750. 


pl. 6. 


2 Leon. 5. 
Aleyn 49, 


50. 
m Vide 1 Mod. 


191. 

3 Lev. 61. 

1 Lutw. 212. 
n Aleyn 50. 

6 Mod. 140. 


s$H.H. FC. 
165, 166, &c. 


Of Indidtment. 


Boot 11 
Sect. 117. If there be more than one Statute concerning the ſame Offer 
and the firſt of them were never diſcontinued, and the latter Only oy. 


tinue the former without making any Addition to it; or only o 
the Method of Procecding upon it, without altering the Subſtance of 
Purview ; it ſeems agreed, That it is ſafe in an Indictment on any 10 
Statute to conclude contra formam Statuti; and it hath been holde 
That a Concluſion contra formam Statutorum, will in ſuch Cafe; Vt 
the Proſecution ; but where a Statute hath been wholly diſcontinueg 1 
is afterwards revived, there * ſeem to have been ſome Opinions, The; 
Proſecution on it ought to conclude contra formam Statutorum 

where the fame Offence is prohibited by ſeveral independent Statutes th 
are ſome © Authorities, that you muſt either conclude contra forman ty, 
tutorum, or contra formam of the particular Statutes naming them, 1 
that if you barely conclude contra formam Statuti, the Indictment yi 
be inſufficient, for not ſhewing on which of the Statutes it was tl 


- But there are alſo itrong f Authorities for the contrary Opinion, Which bah 
moſt agreeable to 5 Precedents ; to which may be added, That if it te, 


good Objection to ſuch an Indictment, concluding contra forman Statut, 


that it appears not on which of the Statutes the Proſecution is ground] 
Dalt. Ch.131. 


the ſame Objection may as well be made to an Indictment concluding a. 
tra formam Statutorum; for it no more appears from ſuch a Condui 


H . 1% b. on what Statute the Proſecution is grounded, than from the Condiin 
Cro. EI. 186. 


contra formam Statuti; and yet it ſeems to be 5 generally admitted, Tut 


a Concluſion contra formam Statutorum is good where the Indi&tmet 


for an Offence prohibited by ſeveral Statutes. Alſo where ſuch a l 
dictment concludes contra formam Statuti, without ſhewing what Saut 
is intended, why may it not be ſaid that ſuch Statute ſhall be take 


is moſt for the King's Advantage, as well as where the Indictment an 


cludes contra formam Statutorum, in which Caſe it ſeems to be admit 


that it ſhall be ſo taken. But where a later Statute ordains, That 


former Statute ſhall be executed in a new Caſe not mentioned in the for 


mer, as 8 H. 6. 9. does, that 15 Ric. 2. 2. ſhall be executed in the Cit 


of a forcible Detainer, which is not mentioned in 15 Ric. 2. or where 
new Statute adds a new Penalty to an Offence prohibited by a ford 
Statute, as * 23 Eliz. doth that of 20/7. for a Month's Abſence frat 
Church contrary to the Tenor of 1 Eliz. it ſeems that it may with gre 
Reaſon be argued, That if the Indictment conclude contra forman 
tuti, it will be! inſufficient, becauſe it may feem, that the Offene 
not puniſhable by any one Statute only, Yet conſidering that the Pr 
dents in theſe Caſes generally conclude contra formam Statuti, and 
Proſecution in Truth depends on the Addition made by the later Sault 
which ſeems of it ſelf alone ſufficient to ſupport it, it may be reaſonal 
argued, and ſeems agreeable to the later W Opinions, that ſuch a Condi 
ſion may be allowed in theſe Caſes alſo. However it ſeems ſafe in any 
the Caſes abovementioned, to conclude contra formam Statut, which ln 
ſtand either for Statuti or Statutorum, or be rejected in ſuch manner ds 
beſt maintain the Indictment. | 7 
Sect. 118. As to the ninth general Point of this Chapter, di. 
ought to be the Form of the Caption of an Indictment, I ſhall take 4 
granted, that every ſuch Caption is erroneous, wich doth not i 0 
with proper Certainty, both the Court in which, and the Jurors by whol 
and alſo the Time and Place at which the Indictment was found; for 1 
better Underſtanding whereof I ſhall endeavour to ſhew what Certaint) 
this Kind is neceſſary. | 


3 


l, 


. In Reſpect of the Court, before which. 

2. Of the Jurors, by whom. 

z. Of the Time: And, . 

4. Of the Place, at which the Indictment was found, 

„ = | 

Gf. 119. As to the firſt of theſe Particulars, it is certain, that every W 
þ Caption muſt ſhew that the Indictment was taken before ſuch a Court 4 * 
had Juriſdiction over the Offence indicted ; and therefore if it (et forth, 416. 
at any Indictment whatſoever was taken before J. S. Steward, without 22 Ed. 4. 
wing to whom he was Steward, or in what Court; or that an Inquiſition My . 7 
Death, upon View of the Body, was taken before J. S.“ Mayor of S. P. C. 96. F. 
hn, or before F. S. Steward to © ſuch a Perſon, and in ſuch a Court * nk 4 
thout adding, that he was a Coroner ; or if it expreſly call him Coro- 4 Ore. Eliz. 
, but do not alſo ſhew that he was ſuch for the * Diſtrict in which the 193. pl. 7: 
quifttion was taken, it is inſufficient. But it hath been adjudged, that i pl av 
bs ſufficient to ſet forth, that it was taken before J. S. a Coroner in the Bro. wor” 
$unty, without ſaying, that he was a Coroner for the County, for that Indietment, 
not but be intended. 0 4 xa 
ell. 120. Where * the Caption of an Indictment alledges it taken at 77. a. 76. b. 
General Seſſions of the Peace of ſuch a County or Burgh, it doth F b. 
ſeem neceſſary to add, that ſuch Seſſions was holden for ſuch County pl. 11 
Burgh, becauſe it could not but be ſo holden, if it were the General * 1 Keb. 329. 
ons of ſuch County or Burgh; but if it had been only deſcribed as a fl. 5. 99 
neral Seſſions holden in ſuch County or Burgh, it is faid * to be a fa- 1 Lev. 304. 
| Exception, that it is not expreſly alledged as holden for ſuch County 1 
Burgh ; but h 2yre, if this be not helped by putting the County in | Kab. 128. 
Margin. | 31 pl. 83. 141. 
dect. 121. There are ſome * Authorities, that if the Caption of an In- Pl: 2; 12 
ment before Juſtices of Peace take no Notice of their Commiſſion to * 
rand determine Felonies, &c. which is generally done by the Gau 
wm ad diverſas Felonias, &c. it is inſufficient : But having already more 3 


ly conſidered this Matter, Ch. 8. Sect. 33. I ſhall refer the Reader to *$. P.C. 96. 


at 1s there ſaid concerning it. Lone fe 
, 122. There are alſo ſeveral Authorities, that the Caption of an In- 2 Keb. 160. 


ment, 32. 
But this is left 
the Word m unc, or ſome other, to ſhew whether it were the Peace 1 


pl. 13. 


d 
© 


T of Peace muſt be Juſtices of the publick Peace, or of the King's Peace 
2 the {ame 


1 | theſe Sect. 1. 
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H. P. C. 207. 


lon, but of the King, is intended. But ſince this is not expreſly re- , 3 


—— — — 8 = 
—_— —— - — — — rr — 2 — Py — — 
F ** 8 1 _— —— — me 8 - GE = = „„ - Z 3 8 
5 1 1 ** 6 — — — —— — — — — = : — - = an — 2 —— — — 
0 th — q > . - —— : — Goh — —— : — —— - 
= —— — — DRIES * * — * — —— 2. WO — we — —_— — — = = 4 * by — * — — _ 2 — — — — Ron -— 
. . - - * — — IE — — — — — x — r — — — — 7 > [I — 2 Gs C 
— — - . — — c — ß — * 95 — — 2 * — <= — : — - EE = S = — — 2 5 2 
- * - 7 — Ta — — — N I * « wy - 2 — g — Re” MI G n - — 4 . * _ — = - — o 
- —— —— ——— —————— — — — . : 7 - — 7 2 9. ; * —— — — — — * —y—ñ— 2 — 5 8 kgs. 3,” ; s — 
% : S = 9 — — ————— wy 8 8 a r 8 N „227 ĩ-»vFrFr oy inane Fr — —— MC ES X - K — _ 2 _ I — 
** a 8 2 — — . — wit Ave i —— Try — . r ha = — — * PO GS; 2 
re ag n 2 LK — . ge) : nh Dy — — 2 - . r 2 — 2 — IT As — — yp EV? ND Cr JETT hy bt * — — 5 — — — n me 2 — = ts a . 200; 322 N 
2 8 u op 323 —— Ne r N : 8 : : * = oY” - 
2H. i „ - s, N 2 2 > 2 2 - C — 


„ 


gn 


9 


— — 
0 
2 ds. aa 


"7 VET 


- : 7 
— 3 5 1 3 


. 6 
3 


Rooks 


— — — 
„* 


— —ͤ— 
. I IND 
— 1 1 


Re ae T7 le Ae Sis - — — 
= * 2 — 8 Ws; 
— Fade wh are ar 4 : ng 
2 r * 3 —— 4 8 
- — — DE 


F ——— 
- 9 — 


$4 ＋ 


—— — — —— 


2 << = 8 Y 4 
c — — * 
ä —-—-— — * —— — T —_— — — — te —rN * K _— A 
— - 2 . _ *. — "VS 5 . . — —— — x 
— - a : K — 2 - > — ——— n — _—_— <9 
——— b nn 2 — — ITE — — — _ — 9 
4 _ _ 8 — — * 1 — - 


— 
3. 
— — = —— 


47 Bufſt. 203. ſtyle any of the Juſtices of the Quorum, becauſe it ſufficiently (heyy 4 
* 2 Keb. 128. one or more of them were ſuch, by ſhewing, That the Seſſions was a Gy 


Co. Eliz, One. 


Inditment, that it was taken at the Court-Baron, and mentions nothing in Nd 


Letter C. leg, cum cur” baron tent, it ſhall be intended to have been taken t 
Red. 139. Court-Leet ; as it is “ ſaid to have been holden by the late Chief |ull 


* 2 Keb. 385. theſe Words have been often over-ruled ; I take them to be Obſolet 
a 247. this Day, as it ſeemed to be lately ſettled between the King and Haw 
pl. 11. on a Conviction of Deer: ſtealing. eto, t na = 
Ge. tk. cls. 123. But it ſeems generally agreed, © That if the Capigy , 
656. pl. 36. Indictment, at a Seſſions of the Peace, do not mention before whom 
x Sid. 175- was holden, or if it ſet it forth “ generally as holden before Juſtices, y 
1 out ſhewing any Thing of the Nature of their Commiſſion, or 2 
Term. Mich. before Juſtices of the Peace, &c. without naming any of them, or te 
N + th ing for what Place they were Juſtices, or if it * deſcribe them 1g 
2 Keb. 580. ces ad pacem in comitatu prædict, conſervand, omitting the Word aq 
pl. 112. it is inſufficient. 5 Yet it hath been adjudged, that it 1s not neceſay; 


Sy 1 , the Caption of an Indictment taken at a General Seſſions of the Pen 


pl. 83. 


738. pl. 10. Sed, 124. It hath been adjudged, * that the Caption of an Inddm 
NT. ſetting it forth as taken ad magnam curiam cum leta tentam, is inſufic 
2 Keb. 385. the chief Reaſon whereof ſeems to be this, that ſuch a Caption rather 
pl. 58. ports, that the Indictment was taken at the Court which had no fin 
Bro.Battail, 7. diction to take it, than at the proper one; for it ſeems to be e 
* Sund. to the Court-Leet, but that it was holden together with the Cout. hn 
263. And agreeably hereto it is ſaid in the Year-Book of 10 Edw. 4. 1; tt 
11 Sid. 367. the Caption had been ad magnam Curiam & ad letam, it had be 
2 Keb. 360. Senſe, but that cum leta bears no Senſe. From whence it may be ame 
pl. 19. that if a Caption ſet forth an Indictment as taken at a Court-Bum a 
»10 Ed. 4 Court-Leet, it may be good, becauſe the Court-Baron having no J 
Bio. Frag. ner of Juriſdiction in criminal Matters, and the Court-Leet having i 
ment, 34. Juriſdiction, it may well be | intended that the Indictment was take 
- 8 the Court-Leet, and not at the Court which had nothing to do wit 


8. P. C. 95. A fortiori therefore, if an Indictment be ſet forth as taken ad ui fr 
H. P. C. 206. 


pl. 7. Holt, who yet ſeemed to be of Opinion, That if a Court-Baron had 2 
6 riſdiction of ſuch Matters as well as a Court-Leet, but in a different M 
Sect. 6. uch a Caption would have been inſufficient, for not ſhevring more «pt 
* 1 Salk.195. at which of the Courts the Indictment was taken. | 
e 7 ns 5. It hath been adjudged, ' that the not ſetting forth ü 
N Caption of an Indictment taken at a Leet, whether the Court were fa 

| by Grant or Preſcription, is holpen by the Multitude of Precedents. | 
2H.H.P.C. Sef. 126. As to the ſecond Particular, vis. What Certainty 1s t 
167. fſary in the Caption of an Indictment in reſpect of the Jurors by whom 
was found, it ſeems agreed, That no Caption of an Indictment f 
"6H.4 ther found at a » Court-Leet, or other inferior Court, can be. 
n Raym. 434. without expreſly ſhewing, that the Jurors who found it were 0 
Cro. Eliz. County, City, or Burgh, or other Precinct, for which the Cu 
. N holden, and that they were at leaſt * twelve in Number, and ? alſo 
pl. 46. they found the Indictment upon their Oaths. Alſo, Indictmens © 
3 Keb. 807. been 4 quaſhed for an Omiſſion of the Names of the Jurors in the 4 


Vide ſupra On; but there is a Precedent in Saunders's Reports of a Caption g 


Sect. 33. | | 

© Cro. Eliz. 654. pl. 16. Vide ſupra Sect. 15. 6 H. 4. pl. 4. 1 £6. 3. t „„ 2 Keb. 66 
1 Sid. 140. 3 Mod. 201. 1 Keb. 629. pl. 112, 329. pl. 66. See the Caſes cited to Letters, à, b, 947 
1 Salk. 371. pl. 7. 4 2 Rol. Ab. 82. pl. 10. 2 Keb. 470, pl. 61. 6H, 4. pl. 4 Cu. 2 & $25 
Vide' Raſt. Ent. 553, 606. 11 Saund. 249. Vide 13 H. 7. 20. a. 2 Keb. 366. i 
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ich. that the Indictment was taken by twelve Men, &c. without nami 
| ing 


Orc, 
Kin, and yet no Exception appears to have been taken on this Acc 
en ount. 


Alſo Many Indictments taken in inferior | 
en in! Ir * Courts, have on 5 
ant of the Words Vr oborum S legalium inn th in * 725 quaſhed for 2 1 Keb. 629. 
xception hath been often over-ruled e Caption; but this b rn. 
creench Section of this Chapter. 25 hath been more fully ſhewn in pi 6. ©" 
F apter. Alſo many Indictments in ſuch n in pl. 63. 
ave == guar e Oy Want of the Words * jurat & one * uch Courts 2 Rel: Abr. 
an : and al ra pl. 8. 
on; 8 a 4 . 75 of the Words © adtunc & ibidem bef 28 a Cap- 2 Kab. 366. 
rat, & anerat' ; and alſo for © want of the W n, before the Words pl. 19. 
Nowino Rege & pro cor ti e Words ad inquirendum dicto i Keb. 101. 
Rege & pro corpore comitatus; and alſo for want of e . 
er ſacramentum ſuum dicunt, after the Words jurat bes O the Words © /u- 7 yk * 
f \ . © onerat ; FFF 
42 _—OR 8 have been to inquire pro corpore civitat _— 
| 71 8 8 fad on aroſe in, and the Seſſions was holden for . rædidiæ, 2 i, 367. 
ET . . * in the Caption of an Indictment tak i e N 
unt, ſupply the Want of the Words jurat + ſuper facramentum ſuum di- 1 3 "og 
= . & onerat' ES 2 Keb. 
ud to have been adjudged, that the Words jurat & 5 Se. Alſo, it 18 59. pl. 28. 
u Domino Rege & corpore comit urat. & onerat. ad inquirend. 7 Jo. 180, 
fore corpore; an 488 Ni atus are ſufficient, without the Word „ 
end, does no * H at the Addition of the Words ad largum af rd pro z Reb. 583. 

EE urt ; and that there is no Need of the Word 5 * 10 Fg 2 

p pore commarus in an | Inquiſition taken fe s . SA INQUITEN= 42 Keb. 

d that the Omiſſion of the Word m onerat. 1 or a particular Purpoſe ; pl. 63. 471. 
= ira, for that fully implies it 8 not fatal, if there be the Show. 272. 
des 12 A . 8 l 6 Mod. 

. 127. As to the third Parti _— | 95s 
the Caption of an Indi articular, vig. What Certainty is ſſary 7804160 
3 an Indictment, in reſpect of the Time wh y is neceſſary d. 140, 
up agreed, that ſuch Caption muſt ſet forth a c en it was found? pl. 51 498. 

ertain 2 
A yea br holden, before which the canes k — Do won 
| . | 249. 
Wa. for it 3 the * Preſent Tenſe, and not in the Pr ne © 1 Keb. 629, 

Eat ws ok 5 Ane that if it deſcribe the Seſſions at wh h » _ 

, k . * BY D 5 2 2 0 b 
n ſuch a Day in ſuch Mw ge hy tis & die Mercurii; or as holden Pr 63. 8 
Pan — to Þ 1, ng without 3 aſcertaining what * 1 $8. 149 
man, it is inſuffi ic t ; 2 of the Day or Vear in any Fi 5 5 - x 3 * 
) | cient, ; | res but OW. 272. 
rs the Year of the King Ne greed, That it i. Fufficient 2 91 
tems, that * extiti | > without adding that of the Lord: eee 
3 extitit præſontatum for exiſtit is made good b e Lord : Alſo verſus Grave. 

edents, good by the Multitude 29; 29dg- 
7h : 28. As to the fourth Particular, vis. What C Georg, 
uy in the Capt! f : Wen at inty i ide B 

| . e 
t all where th | bh . That if ſuch Caption either ſet forth Ws Supra Ch. 10. 

e the Indictment was found ende er ten. 6: 
Tertainty, that the Place ſet forth . do not * ſhew with ſufficient“! Sid. 229. 
Klore which it was tak orth is within the Juriſdiction of the Court Ke 

en, as where it ſets forth the Indictme . 
nt as taken Pl. 101. 823. 


nent M 2 Scflions of 
| e of the Peace h 
\ be offs in what County B. is Er for ſuch a County, at B. without ſhew pl. 114. 
ere dl argin, it is inuten _—_— than by putting the County into the Tp Prom 
Court Print n Act of Parli. . 
all J ASS ths. got 
ch a County s 4 Co. 48. a. 


dall be holde: | | 
1 at ſuch a Place only, and not elſewhere, except for Cauſe * 2 Keb. 582 


ents M the pla : 
gue, Sc. t {{ 2 | . 
the en at any f it ſeems, * that the Caption of e ; 1. 117, 1 
on, fes hol 2 * 18 inſufficient, unleſs it one en 25 Vi lo 
| ch Place. But it hath been * adjudged "That th wa 2 2 li p. C 
| 8 | ap- H.P. e. 


Neb. | 
10 5 * 0 Vide ſupra Set. 80. and Ch. 23. Seck ; Mod. 78 
F. 20. : . „ N. 23. 00. t . 1 98; 
© " On, 15 ws gion F 3 2 20. Bro. aer 3 Fo * A th 368. 1 Keb. 37. 81 
H ; 7 Cro. Eliz. 137. pl. 9, 606. pl. 4. 738. pl 4.15 pl. 15. u Dyer 69, 
tion 
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a Vide 3 Keb. 
68. pl. 7. 
Bro. Coro. 
220. 
2 Jo. 233. 
Bro. Coro. 
220. 
S. P. C. 164. 
Dyer 132. 
pl. 75. 
1 Jon. 233. 
Kel. 18, 49. 
Vide 3 Inſt. 
24, 25, 26. 
H. P. C. 208, 
262. 
© 3 Inſt. 26, 
Raym. 408. 


* Bratt. 3 54. 
b 354 


35 H. 6. 
4. . 47. 8; 
748 Ed 3. 
20. pl. 17. 
CY Ed. $04: 


_ Cauſes, and yet it is not pretended, that there is or ever was any lu 


confeſs the ſame. 


ſons in the Ad mentioned, or for any other Treaſons that then were, ., of 


without Violence, confeſs the ſame, 


of Indictment. dock l 
tion of an Inquiſition as taken at B. before F. S. Coroner of the "on 
Liberty of B. aforeſaid, is good, without expreſly ſhewing that B. vil 
in the Liberty of B. for it cannot but be intendet. 

Sect. 129. As to the tenth general Point of this Chapter, viz. Una 


what Proof, and within what Time after the Offence, an Indictment 
be found? It * ſeems, that before 1 Ed. 6. no certain Number of Wine, 
was required upon the Indictment or Trial of any Crime whatever; ſu 
ſeems to be generally * agreed, that the Statutes of 1 and 2 of Phils a 
Mary, 10 & 11. in reſtoring the Order of Trial by the Courſe 
Common Law, took away the Neceſſity of two Witneſſes in all (4 
within thoſe Statutes ; from whence it plainly ſeems to follow, that 

were not required by the Common Law. It is holden © indeed hy ſ 

that by the ancient Common Law one Witneſs was not ſufficient to q 
vict any Perſon of High Treaſon ; and this is ſaid to be grounded mw 
Law of God, expreſſed both in the Old and New Teſtament. But gw 
ing that one Witneſs was not ſufficient for a Conviction, it doth not fl 
low but that he might be ſufficient for an Indictment. [71] Alſo, howener k 
Law might have ſtood in Relation to theſe Matters before the Coq 
it ſeems to have been wholly altered long before the Statute of f 
And, I rather incline to this Opinion, fince I find it ſo little ſupponddly 
the Generality of the Authorities cited by Sir Edward Coke for the uf 
of the contrary, which wholly relate either to the Proof of an Lion, 
or of a Summons % in a real Action, or © of the Default of Perſom im- 
mon'd on a Jury, or f other Matters rather leſs to the Point. And  y 
the abovecited Paſſages of Scripture it may be anſwered, that thoſe int 
Old Teftament concern only the judicial Part of the Fewiſb Law, whd 
being framed for the Particular Government of the Feuiſh Nation, dab 
not bind us any more than the Ceremonial ; and that thoſe in the Ne 
Teſtament contain only prudential Rules for the Direction of the G 
vernment of the Church, in Matters introduced by the Goſpel, and 
way control the Civil Conſtitutions of Countries. To which may be adi 
That whatſcever may be ſaid either from Reaſon or Scripture for the! 
ceſſity of two Witneſſes in Treaſon, holds as ſtrongly in other Capt 


Neceſſity in relation to any other Crime but Treaſon. I 
Sec. 130. But it is enacted by 1 Ed. 6. 12. par. 22. That no Peri 
Perſons, after the firſt Day of February then next to come, ſhall be ini 
arraigned, condemned, or convicted for any Offence of Treaſon, Petit Tre 
or Miſprifion of Treaſon, &c. unleſs the fame Offender or Offenders, be 0 


cuſed by two ſufficient and lawful Witneſſes, or ſhall willingly without Vu 


Sect. 131. Alſo it is further enacted by 5 & 6 Ed. 6. II. fur. 8. fi 
no Perſon or Perſons after the firſt Day of June then next coming, ſtab 
indifted, arraigned, condemned, convicted or attainted, for any of it Tra 


/heuld be, which ſhould after be perpetrated, committed, or done, unleſs 
fame Offender or Offenders, be theregf accuſed by two lawful Accuſers ; * 
faid Accuſers at the Time of that Arraignment of the Party accuſed, Ul 
be then living, ſhall be brought in Perſon before the Party ſo acct ed, 0 
avow and maintain what they have to jay againſt the ſaid Party, le P * 
guilty of the Treaſons ar Offences contained in the Bill of Indictment la = 
1d 
| GA, [1 | : 


5 


Jap. 25. Of Indictment. 257 
delt. 132. But it 18 enacted by 1 S 2 Ph. S Ma. IO, That all Trials 
rr that Statute to be had, awarded, or made for any Treaſon, ſhall be had 
id uſed only according to the due Order and Courſe of the Common Law, 

v4, 133. Alſo it is enacted by 1 & 2 Ph. & Ma. 11. That all and __ 
\ Perſon and Perſons who ſhall be accuſed or impeached of any of the Offence: 
ained in that Statute, or of any other Offence or Offences concerning the 
ppuiring, Counterfeiting or Forging of any Com Current within this Realm, 
Tl ond may be indicted, arraigned, tried, convicted br attainted by ſuch 
Evidence, and in ſuch Manner and Form as has been uſed and accuſtomed 
in the Realm, at any Time before the finſt Year of the Reign of King 
w. 6. | | MAPA 
Gf 134. It is further enacted by 7 V. 3. 3. That after the 25th Day 
March in the Year 1696, no Perſon or Perſons whatſoever ſhall be indicted, 
1 or attainted of High Treaſon, whereby any Corruption of Blood may, or 
ll be made to any ſuch Offender or Offenders, or to any the Heir or Heirs 
any ſuch Offender cr Offenders, or of Miſpriſion of ſuch Treaſon, but by 
| upon the Oaths and Teſtimony of two lawful Witneſſes, either both of them 
le ſame Overt-A&, or one of them to one, and the other of them to another 
Ad of the ſame Treaſon, unleſs. the Party indifted and arraigned, or 
, ſhall willingly, without Violence, in open Court confeſs the ſame, or 
and mute, or refuſe to plead ; or in Caſes of High Treaſon, ſhall peremp- 
blr challenge above the Number of thirty five of the Fury. 
ect. 13 5. And it is further enacted by the ſaid Statute, That no Perſon 
Perſons whatſoever, ( ſuch only excepted as ſhall be guilty of deſigning, en- 
ring, or attempting any Aſſaſſination on the Body of the King, by Poi- 
\ ir other<iſe,) Mall be indicted, tried or projecuted for any ſuch Treaſon 
firejaid, or for Miſpriſion of ſuch Treaſon, that ſhall be committed or done 
Fin the Kingdom of England, Dominion of Wales, or Town of Berwick 
Tweed, unleſs the ſame Indictment be found by a Grand Fury, within 
e Years next after the Treaſon or Offence done and committed. 

ct. 136. But it is provided, That nothing in this Act ſhall any Ways 
ud to any Impeachment, or other Proceedings in Parliament, nor to any 
nent of High Treaſon, nor to any Proceeding thereupon, for counter- 
ns his Majeſty's Coin, his Great Seal or Privy Seal, his Sign Manual, 


Fey Signet. 
Upon theſe Statutes the following Particulars ſeem moſt remarkable. 


d. 137. Firſt, That where the Statute of 1 Ed. 6. fequires, That 
Party be accuſed by two lawful Witneſſes ; and that of . 
t he be accuſed by two lawful Accuſers; they both mean the very Bro. Cord. 


neſſes. 


& preſent with the Indictors in Perſon, but that they may ſend their Bro. Coro. 


Wilhcient even after their Death. Alſo it is obſervable, That the Books But 3 Inf. 
b ſpeak of this Matter do not expreſly ſay, that ſuch Accuſation muſt be 755 26, pl 
Oath, but ſurely this cannot but be intended; for how can any Accuſer _ 
- to be a lawful Witneſs, if he be not upon his Oath ? But this is 
þ by 7 V. 3. as to the Treaſons within that Statute ; for it expreſly 
- That no Perſon ſhall be indicted thereof, but by and upon the 
1 Teſtimony of two lawful Witneſſes. 
| Uuu Sr. 139. 
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t Thing, becauſe the Common Law admits of no other Accuſers but ; Inf 25, 26: 
| | | H. P. C. 208: 

. 138. Secondly, That according to the general * Opinion, it is not | 3 

red either by the iſt, or 5 & 6 Ed. 6. That ſuch Accuſers or Witnel- b. P. C. 164. 


ation to the Indictors in Writing under their Hands, which wil s 


mor 1 Of Indictment. Dock 
z luſt. 3, Se. 139. Thirdly, By the Judgment both bf * Coke and | 
26. 8 8 | © Boy ; 
l. P. C. 208. Who can only witneſs by Hearſay what he has heard a good Witneſz fh : 
1 H. H. P. C. not a lawful Accuſer within any of theſe Statutes; [72] for if this 1 
on 8 20 be allowed, nothing would be more eaſy than in any Caſe, Where ty 
99. pl. 6g. is one Witneſs, to get a ſecond, which would totally elude the Provifg, 


Vide 8. P. C. the Statutcs in requiring two lawful Witneſſes, &c. 


hg Se. 140. Feurthly, That the Words, unleſs the Party ſhall willing 
220. without Violence, confeſs the ſame, in the iſt, and 5 & 6 Ed. 6, are T* 
© 2 And. 66, underſtood © where the Party accuſed upon his Examination, hefyr h 
67. Arraignment, willingly confeſſes the ſame without Torture: But it ; | 
W ſcrvable, that 7 W. 3. is thus expreſſed, Unleſs the Party indicted aua 
raigned, or tried, ſhall willingly, without Violence, in open Court confeſit 
Ge, | 
Wb | A Sec. 141. Fifthly, That one Witneſs to one, and another Winch! 
1 Raym. 407, another Overt-Act of the very ſame * Treaſon, have been conſtrued h) 
WH: | 3 __ ſurficient, within the Statutes of the 1ſt, and 5 & 6 Ed. 6. and the em 
MN 3 F 8 N 
. Words of 7 V. 7. are agreeable hereto. 
[4790 Sec. 142, Stixthly, That the Statute of 1 & 2 Ph. & Ma. 10. ly lf 
[| :Cting, That all Trials of Treaſon ſhall from thenceforth be accordiyy 
„ S8. P. C. 90, the Courſe of the Common Law, doth not * take away the Neceſſh 
. 0 a „ Witneſſes upon an Indictment, required by the 1ſt, and 5 & 6ʃ 
1 25, 26, 279. becauſe the Indictment is no Part of the Trial, but is more properly kl ] 
1118 | Bro. Coro. Cuſation to be tried. | | { 
| 4 Ji (Bro. Coro. Seck. 143. Seventhly, * That the ſaid Statute of 1 & 2 Ph. & Mel 
(1308 220. not extend to Miſpriſion of Treaſon; but this is expreſly provided firl 
1 | 1 7 M. z. as to ſuch Treaſons as are within that Statute, and therefore f 
. 1 mult be two Witneſſes to the Indictment, as well as Trial of even f 
0 : Miſpriſion. 5 3 3 
loſt i 1 Se. 144. Eigbihly, That * Petit Treaſon is within the iſt, an 
. 220. & 6 Ed. 6. and 1 & 2 Ph. & Ma. 10. but not within the 7th af 
11 8 3 Int 24. from whence it follows, That two Witneſſes are required to the H 
104 ment, and not to the Trial of it, and that two Witneſſes are not nf,, 


if > Vide ſupra even upon the Indictment, if “ the Party, upon his Examination, « 
*6. 140. So. | | To 1 

Sect. 145, Ninthly, That the Statute of 1 & 2 Ph. & Ma. 11. 
WM oh enacts, That all Perſons accuſed of any Offences concerning the Impill 
Counterfeiting or Forging the Coin, ſhall be indicted and tried as it 


ah 2 Jo. 233. Common Law, hath been conſtrued * to extend to Clipping, and all 
bans ina Offences in impairing the Coin, which have been made Treaſons ſuc 
3 Keb. 68, ſaid Statute of 1 2 Ph, & Ma. From whece it may be probably arg 
pl. 7. That the Statute of 7 V. 3. by expreſly providing, That nothing ud 
5 State Trials hall extend to High Treaſon for counterfeiting the Coin, intended p 
„ Vol. 4. Page Manner, that it ſhould not extend to any other High Treaſon con 
0 . the Coin. 42 
. 5 oY 5 Pl. Seck. 146. As to the eleventh general Point of this Chapter. 1 
| 1 | 247. pl. 11. In what Caſes an Indictment may be quaſhed: I take it to be q 
N EN 13 128. That by the Common Law the Court may, in Diſcretion, quaſh uy vc 
"ki 1 Keb. 45. dictment, for any ſuch Inſufficiency, either in the Caption, or 4 
[1 21 * it, as will make any Judgment whatſoever, given upon any + | 
„ 1 PI + againſt the Detendant, erroneous z yet it ſeems, That Jaogs 5g 
welt: Salk. 372. Caſe bound, ex debito juſtitiæ, to quaſh an Indictment, but may or 
(018 1 Defendant either to plead or to demur to it: And this they gel | 
1103 Vol. 4. Fag. Where it is for a Crime of an enormous or publick Nature, 5.1 
ky 134- Forgery, Sedition, Nuſances to the Highways, and other Offence © 


I 


like Nature. Neither will the Court quaſh an Indictment removed by « Salk. 380. 
Certiorarl, if a Recogniſance for the Trial of it hath been forfeited. pl. 26. 


5-8, 147. Allo it is enacted by 7 W. 3. 3. That no Indictment for High 
Treaſon, or Miiſpri ſion thereof, (except only Indiftments for counterfeiting the 
King's Coin, Seal, Sign or Signet,) nor any Proceſs or Return thereupon, ſhall 


Ihe guaſted on the Motion of the Priſoner, or his Counſel, for miſwriting, miſ- 


pelling, falſe or improper Latin, unleſs Exception concerning the ſame be ta- 
en and made in the reſpective Court, where ſuch Trial ſhall be, by the Pri- 
her, or his Counſel aſſigned, before any Evidence given in open Court upon 
10h Indict ment; nor ſpall any ſuch Mifwriting, Miſpelling, falſe or impro- 
br Latin, after Conviction on ſuch Indifment, be any Cauſe to ſtay or arreſt 
Agent thereupon : But nevertheleſs, any Fudgment given upon ſuch Indict- 
went ſhall and may be liable to be reverſed upon a Writ of Error, in the ſame 
lanner, and no other than as if this AF had not been made. | 


Se. 148. It hath been ſettled ® in the Conſtruction of this Statute, that * Stats Trials 
| | | Vol. 4. Page 


Se. 149. It is ſaid © in Siderfin's Reports, That the Court never 48 5e. 


o ſuch Exception can be taken, after Plea pleaded. 


 quaſheth an Information exiibited by a common Perſon, but that it Vide 1 Sid. 
will quaſh an Information cxhibited by the Attorney General, or by 3+: pl. 19. 


| : : * Cont. 1Keb. 
e Maſter of the Crown-Office, upon Motion, if there be Cauſe : But 255. pl. 28. 


s was denied in one © Nzxon's Caſe, wherein the Court ſeemed to be Ning verſa 


greed, That they never have, or will quaſh any Information what- a vey: * 


ever Vide Salk. 


uy be pleaded to an Indictment, and in what Manner: Having alread 


bewn in this Chapter how a Defendant may plead * to an Indictment, That * Supra Seck. 


e Indictors were returned contrary to the Purview of 11 H. 4. 9. And 28. 


wing alſo s ſhewn, how he may plead a Miſnoſmer, or wrongful Addi- „o, 71, 72. 


jon; and intending in the following Part of the Book to ſhew, how he Vide Ch. 23. 


ky plead a former Acquittal, Conviction or Attainder, or a Pardon or *** 103. 
tier ſpectal Plea, or the general Iflue ; I ſhall in this Place only take 
Vice, That the Defendant may plead any Plea in Abatement of an In- 


Kiment of Felony ; and alſo plead over in Bar, and take the general Iſſue ? Pinch 385. 
o, in the fame Manner as an Appellee may do, as hath been more fully H. P. C. 202, 


Nn, Ch. 23. Seck. 127, 138. 249, 254- 


CHAP. XVII. 
Of Information. 


Normations are of two Kinds: 


2 Such as are merely at the Suit of the King. — 
*condly, Such as are partly the Suit of the King, and partly the Suit 
ot the Party. 


And 


gel. 50. As to the twelfth general Point of this Chapter, vis. What 372. pl. 11. 


Supra Sect. 
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Ws e e this 


And firſt, for the better Underſtanding the firſt of theſe, I ſhall ends 


* | vour to ſhew, 
1 


1. In what Caſes they lie. 
2. What ought to be the Form of them. 
3. How the Law concerning them hath been altered by Statute, 


Sect. 1. As to the firſt of theſe Particulars, viz. In what Cafes ſuch 
- Thelo. Bei. Informations lie: It hath been holden, That the King ſhall put no: 
Ch. 4. Sect. 9, to anſwer for a Wrong done principally to another, without an Ing, 


2 g 1 ment or Preſentment, but that he may do it for a Wrong done Princip, 
Finch 336. ly to himſelf. But I do not find this Diſtinction confirmed by Expe 


Fitz. Action +1 's Practice, agreeable to numberleſ: 
„ for it is every Day's P , ag : Preceden 


tute, &e; to proceed by Way of Information, either in the Name of the An. 


» See the Pre- ney General, or of the Maſter of the Crown- Office, for Offences of tþ 


amble of ; > b Ben: | EE 
Fo win former Kind, as for * Batteries, © Cheats, Seducing * a young Ma u 


Ma. infra Woman from their Parents in Order to marry them againſt their (©, 


_ 5. . ſent, or for any other wicked Parpoſe ; Spiriting © away a Child to th 
"17, 118. Plantations, Reſcuing * Perſons from legal Arreſts, * Perjuries and di- 


© Show. 110, Ornations thereof, h Forgeries, Conſpiracies, (whether to accuſe an ny 


" oo cent Perſon, or to impoveriſh k a certain Set of lawful Trader, & 


Far. 40, or to! procure a Verdict to be unlawfully given, by caufing Palm 
Skin. 108, bribed for the Purpoſe, to be ſworn on a Tales,) and other fuch lk 


: &o. Car. Crimes done principally to a private Perſon, as well as for Offences d 
557. 558. principally to the King, as for * Libels, ſeditious Words, * Riots, filk 
\areh 52, News, » Extortions, Nuſances, (as in not ? Repairing Highways, or 0b 
1 101. ſtructing * them, or Stopping © a Common River, Sc.) Contempts, as u 
1 Tev. 257. Departing * from the Parliament without the King's Licence, Dilobey- 


1 75 , Ing * his Writs, Uttering Money without his Authority, Ecpuy 
222. from a legal Impriſonment on a Proſecution for a Contempt, neglecug 
dy. to keep Watch and Ward, Abuſing ? the King's Commiſſion to the Up 
Skin. 81. preſſion of the Subject, making a Return to a Mandamus of Mattes! 


2 Keb. 432. known to be falſe; and in general, any other Offences againſt the Public 


Raym. 473. 2 . RY and 
1 Good, or againſt the firſt and obvious Principles of Juſtice, and Comm 


Skin. 47. Honeſty. [73] | : 
Wu 231. Sec. 2, Alſo it ſeems, * That of Common Right ſuch an Informutil 
510% or an Action in the Nature thereof may be brought for Offences again 


110, 113. „ EN Ron ; 
Cro. Car.579. Statutes, whether they be mentioned by ſuch Statutes or not, unlel oth 


« Maa. = Methods of proceeding be particularly appointed, by which all othes x 
Far. SI x impliedly excluded. | 

1 3 Seck. 3. But I do not ” find it any where holden, That ſuch an lib 

(VR bh mation will lie for any Capital Crime, or for Miſpriſion of Treaſon. 


5 Raym. 417. Sed. 4. As to the ſecond Particular, vig. What ought to be the For 


F d., Sic. 1. of ſuch Informations: Having already in the Chapter of Indict nent iu 
See the Pre- 


1 cedent of ſuch dentally ſhewn the Principal Points relating to this Matter, J hall q 7 
1 = _ take Notice in this Place, That ſeeing an Information differs from in "IR / 
ol + | tion, 1 Saun 


Ny . . R L | ch 0 
260, 461; dictment in little more than this, that the one is found by the Oaih 


175 5 m Raym. 201 twelve Men, and the other is not ſo found; but is only the All 
i W | | Show. 118, | | | Carth 5 
5 119. Carth. 14, 15. u 5 Mod. 459. Cro. Car. 252. Show. 106. Skin. 116. » Raym. 216. 5 [i 
[if P Raym. 384. Show. 110, 111, 112, 116. 1 Sid. 140. 4 Show. 112, 116. r Show. 114, 118. 1a 900 
1 DW. en. 253. u Raym. 185. * Cro. Car. 209. Y Show. 116. 2 Salk. 374. Pl. 16. ſypra Cb. 

ng 111, 115, 116, 117. 3 Mod. 117. 2 And. 128. Raſt. Ent. 686. b. Vitail, 1. Vide 3 Leon. 237- or 
WE Set. 4. 2 And. 127, 128. dd Vide Show. 109, 110. 3 H. H. F. C. 151. | 
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g of the Officer who exhibits it, whatſoever Certainty is requiſite in an 
$ 


E :&ment, the ſame at leaſt is neceſſary alſo in an Information, and conſe- 
| | ently, as all the material Parts of the Crime muſt be preciſely found in 


- one, ſo muſt they be preciſely alledged in the other, and not by Way 
17 Argument or Recital. Vet it hath been adjudged, That where an In- Salk. 375. 
mation of Perjury was drawn in this Manner, Memorandum quod A. B. 
dat Curie hic intelligi & informari quod Termino Sancti Hill', &c. in 
ulis continetur fic, Viz. That ſuch an Action was brought; and a Trial 
1 thereon, &c. Et quod the Defendant, at ſuch Trial, took ſuch an Oath, 
hich was falſe, Ge. without adding before ſuch Mention of the falſe Oath, 
\ ulterius dat Cur. hic intelligt ; yet, by Reaſon of the late Precedents the | 
formation is as ſufficient, at leaſt after Verdict, as if thoſe Words had been » Raym. 34, 
ed; and it muſt be confeſſed, That this is the moſt reaſonable Conſtruction, 95. 
r how can it be intended that it could be contained in the Record of the 
rial, That ſuch an Oath was taken at it, or that it was falſe? | 
gef. 5. As to the third Particular, viz, How the Law concerning ſuch 
formations hath been altered by Statute ? It is recited by 4 & 5 Wil. & 
l. 18. That divers malitious and contentious Perſons had more of late, than 
| Times paſt, procured to be exhibited and proſecuted Informations in their 
ſjeſties Court of King's Bench at Weſtminſter, againſt Perſons in all the 
unties of England, for Treſpaſſes, Batteries, and other Miſdemeanors, and 
ter the Parties ſo informed againſt had appeared to ſuch Informations, and 
Laded to Iſſue, the Informers had very ſeldom proceeded any further, whereby 
|} Perſons ſo informed againſt had been put to great Charges in their Defence ; 
hd altho' at the Trials of ſuch Informations Verditts had been given for them, 
a Nolle Proſequi entred againſt them, they had no Remedy for obtaining Coſts 
inſt ſuch Informers. And thereupon it is enacted, . That after the firſt 
ye, Eaſter- Term in the Year 1693, the Clerk of the Crown, in the ſaid 
urt of King's Bench, for the Time being, ſhall not without expreſs Order, 
be given by the ſaid Court, in open Ceurt, exhibit, receive, or file any Infor- 
atron for any of the Cauſes aforeſaid, or iſſue out any Proceſs thereupon, before 
call have taken, or ſhall have delivered to him a Recognizance from the Per- 
n or Perſons procuring ſuch Information, to be exhibited with the Place of 
ler, or their Abode, Title or Profeſſion, to be entered to the Perſon or 


rens againſt whom fluch Information or Informations, is, or are to be ex- 


lited, in the Penalty of twenty Pounds, that he, ſhe, or they will efectually 
ecute ſuch Information or Informations, and abide by, and obſerve ſuch 
ders, as the ſaid Court ſhall direct; which Recognizance the ſaid Clerk of 
Crown, and alſo every. Juſtice of the Peace of any County, City, Fran- 
ve, or Town corporate, (where the Cauſe of any Information ſhall ariſe,) 
e by the ſame Statute impowered to take : After the Taking whereof by the 
id Clerk of the Crown, or the Receipt thereof, from any Fuſtice of the Peace, 
aid Clerk of the Crown ſhall make an Entry thereof upon Record, and ſhall 
q Memorandum thereof in ſome publick Place in his Office, that all Per- 
* may reſort thereunto without Fee; and in caſe any Perſon or Perſons a- 
nt whom any Information or Informations for the Cauſes aforeſaid, or any 
them, ſhall be exhibited, ſhall appear thereunto, and plead to iſſue, and that 
' Proſec utor or Proſecutors of ſuch Information or Informations, ſhall not at 
* their own Proper Coſts and Charges, within one whole Year next after 
A 2 therein, procure the ſame to be tried; or if upon ſuch Trial a 
% for the Defendant or Defendants, or in Caſe the ſame Informer 
ft ers procure a Nolle Proſequi to be entred ; then, in any of the ſaid 
b. id Court of King's Bench is authoriſed to award the ſaid Defendant 
jendants, hi 5, Ber, or their Coſts, unleſs the Fudge, before whom ſuch In- 
x x formation 


262 Of Information. Dod Il 
formation ſhall be tried, ſhall at the Trial of ſuch Information, in chen (u F 
certify upon Record, That there was reaſonable Cauſe for exhibiting ſich . 
Formation; and in caſe the ſaid Informer or Informers fhall not with jy, 
Months next after the ſaid Cofts taxed, and Demand made theres, pay yy 
ſaid Defendant or Defendants the ſaid Coſts, then the ſaid Defeniant any yy, 
fendants fhall have the Benefit of the ſaid Recognizance, to come tha 
thereunto. | . | WER 
Seb. 6. But it is provided, That nothing hereof ſhall extend, or ld 
ftrued to extend, to any other Information than ſuob as ſhall bs exhibited in th 
Name of their Majeſties Coroner, or Attorney, in the Court of King's Ba 
for the Time being (commonly called the Maſter of the Crown" Office.) Ps 
Whence it follows, That Informations exlubited by the Attorney Genenl n 
main as they were at the Common Law. > 53 THU N bog 4 
For the better Underſtanding this Statute, I ſhall endeavour to ſhey, - 


1. Whether it extetd to all Kinds of Informations! | 
2. In what Cafes the Court will order an Information to be filed 


3. How the Party may be relieved againſt Proceſs iſſued aganſt lin 
ji before any Recognizance given, I] 
[833] - 4. Where the Defendant ſhall have Coſts. 
(11433 0K | AE So 4 kt 
i 4 Sec. 7. As to the firſt of theſe Particulars ; It ſeems clear, In io 
[1448 _ Statute extends to all Informations whatſoever exhibited by the Vil 
| —_ of the Crown-Office and tho' it may be objected, That an Tnfornat 
_— 1277 376. in the Nature of a Quo Warranto, being a proper Means to try a N 
5 


is not within the Meaning of the Statute, which mentioning Treſuſ# 
[4348 Batteries, and other Miſdemeanors, may be reaſonably conſtrued to inte 
Mike ſuch other Miſdemeanors only as are of an inferior Nature, like to th 


i 5 ſpecified, which are generally wrangling and frivolous ones; yet ke 

618 this is a remedial Law, and therefore ought to be largely conſtrued, wt 

[1388 ſuch Informations may be as vexatious as any other, and always {uypi 

4 an Uſurpation of ſome Franchiſe, and every ſuch Ufurpation is cel 

— a Miſdemeanor, it hath been ſettled that this Statute doth extend! 

. them. 3 5 3 

Ihe | Sect. 8. As to the ſecond Particular, viz. In what Caſes the Court 

1 tl order an Information to be filed: It ſeems to have been the general ug 
= not to make ſuch an Order, without firſt making a Rule upon the H 
(fr _ complained of to ſhew Cauſe to the contrary ; which Rule is never grins; 


but upon Motion made in open Court, and grounded upon Aﬀicant 
ſome Miſdemeanor, which if true, doth either for its Enormity, or Wf 
rous Tendency, or other ſuch like Circumſtances, ſeem proper for the m 
publick Proſecution. And if the Perſon upon whom ſuch a Rule b f. 
110 having been perſonally ſerv'd with it, do not, at the Day given bim fort 
Wah Purpoſe, give the Court good Satisfaction, by Affidavit, that there b lb k 
„ ſonable Cauſe for the Proſecution, the Court generally grants the Inton 
tion; and ſometimes upon ſpecial Circumſtances, will grant it againſt 1 
who cannot be perſonally ſerv'd with ſuch Rule, as if they purpoſely de 
| themſelves, &c. 88 8 3 2h | 
10 Se#. 9. But if the Party on whom ſuch a Rule is made, ſbel © 


1 : Court a reaſonable Cauſe againſt ſuch Proſecution ; as that he — 0 
BANG 85 before indicted for the ſame Cauſe, and acquitted; or that the Ine. 
any > Cro. Jac. b "hs . | g > * . heh . ? L. d Ec. V WM 
lh 212, the * Proſecution is to try a Civil Right, as the Title to Land, * . 
WTR is not yet determined; or that the Complaint is: trifling, e 5 


lt opprethve ; or if he can ſhew to the Court (in Anſwer to 4 


18. | Of Infor mann... | 263 . 
Information, in the Nature of a Qu Warranto) that his Right to the 
achiſe in queſtion had been already determined on a Mandamus ; or 
be it hath been acquieſced' in many Tears, without any Diſpute ; or 
K it depends on the Right of thoſe Who voted for him, which hath 
+ heen yet tried; or that the Franchite no way concerns the Publick, . 
all thoſe which relate to the Government of a Corporation, or the 
dion of Members of Parliament, and Fairs, and Markets, Gc. are 
a to do) but is wholly of a private Nature, as a Cony-warren, Sc. Vide Salk. 
that the Election, by which he claims, is agreeable to Charter or 374. pl. 15 
+ he has never acted under it; the Court will not grant the Infor- 
Lon, unleſs there be ſome particular and extraordinary Circum- 
nces in the Caſe, the Determination whereof being wholly left to 
. Diſcretion of the Court, cannot well come under any certain ſtated 
es. . n 
on 10. As to the third Particular, viz. How the Party may be re- 
ted againſt Proceſs iſſued againſt him, before any Recognizance given ac- 
ding to the Statute ? It ſeems that he may move the Court * to ſet it“ Salk. 376, 
de, as having iſſued contrary to the Directions of the Statute, 5 N pl. 19. 
As to the fourth Particular, dig. Where the Defendant ſhall have Coſts, 
ſhall obſerve, "WR IA No th! 5 . e 
ger. 11. Firſt, That if the Information be tried at Bar, the Defen- 
nt can have no Coſts within this Statute; for the Words are, That the fg k's Caſe 
ut is authoriſed to award Coſts, &c. unleſi the Fudge, before whom the In- 
nation ſhall be tried, ſhall at the Trial, in open Court, certify upon Re- 
d, that there was a reaſonable Cauſt for exhibiting ſuch Information, Which 
moſt naturally to be underſtood of a Trial, at Ni Prius; and it would 
abſurd to ſuppoſe, That the Statute intended that the Juſtices of the King's 
nch, at a Trial before themſelves, ſhould make a Certificate to them- 
hes: To which may be added, That where a Cauſe is of ſuch Conſe- 
Pence as to be tried at the Bar, it may reaſonably be intended to be out 
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1 
the Purview of the Statute, which was chiefly deſigned againſt trifling 1 | 
d vexatious Proſecutions” n 1 $i | 
g. 12. Secondly, That if there be ſeveral Defendants, and any one 1 
them found guilty, thoſe who are acquitted cannot have * Coſts with- alk. 104. 1 
this Statute 3 and this is agreeable to the Conſtruction made of the Sta- * | 1 


tes which give Coſts to Defendants in civil Actions, by Force whereof no 

Hendant in ſuch like Caſe, could recover Coſts before the Statute of 

E 9 Will. 10. 5 e | LID 

Scl. 13. Thirdly, That it hath been adjudged in the Conſtruction of 

le Words, The Court of King's Bench is authoriſed to award to the Defen- 

ut his Coſts, where the Judge who tries an Information, does not at ſuch Trial 

ity, That there was a reaſonable Cauſe for the Information. That the Dom. Regi 
Court is bound of Right, in every ſuch Caſe, to award them, whether Bega 

e Acquittal were upon the Merits, or only from a Slip in Point of Form, judged Mich. 
Id how ſoever notorious the Offence might be; for where a Court is au- 29 Anna. 
Onzed by Statute, to do a Matter of Juſtice to the Party, upon certain — 


T 9 
amſtances, it has no diſcretionary Power of conſidering, whether it ought * N 1 
o t or not, when a Caſe appears to be within thoſe Circumſtances. | 
which may be added, That the Statute being general as to all Caſes, 1 
denn ße Judge, who tries the Information, doth not certify a reaſonable 9 
150 ſceins to imply, That it ſhall be left to ſuch Judge only for this Wl 
el do conſider, whether the Proſecution were reaſonable or not, and 11 


de Proſecutor's Folly not to apply to him. 


See. 1 4. 


264 Of Inſormation. Book 
Seck. 14. It is further enacted by g Annæ, 20. That in coſe am p, 
or Perſons ſhall uſurp, intrude into, or unlawfully hold and execute th Ky 
or Franchiſe of Mayor, Baihff, Portreeve, or other Office within a City Go 
corporate, Borough, or Place in England or Wales, it ſhall and may be los 
to and for the proper Officer of the Court of Queen's Bench, the Court of Sime 
Counties Palatine, or the Court of Grand Seſſions in Wales, with the Ley ot 
ard Courts reſpectively, to exhibit one or more Information or Ingfornatim i 
the Nature of a Quo Warranto, at the Relation of any Perſon or Perjn, þ 
firing to ſue, or proſecute the ſame, and who ſhall be mentioned in ſuch Hf 
tion or Informations, to be the Relator or Relators againſt ſuch Perſon or Pr 
fo uſurping, intruding into, or unlawfully holding and executing any of th 1 
Offices or Franchiſes, and to proceed therein in ſuch Manner as is uſual in (y 
U 2 of Informations, in the Nature of a Quo Warranto; and i it ſhall appear yy 
1 ſaid reſpective Courts, that (rf chris R:ghts of divers Perſons to the Jail 
ces or Franchiſes may properly be determined on one Information, it ſhall ni 
be lawful for the jaid reſpective Courts to give Leave to exhibit one ſuch Ar 
mation againſt ſeveral Perſons, in order to try their reſpective Rights n jy 
Offices or Franchiſes, and 7 Perſon or Perſons, againſt which ſuch Im 
tion or Informations, in the Nature of a Quo Warranto, ſhall be fued i nh 
cuted, ſhall appear and plead as of the ſame Term or Seſſions in which th fall 
16 formation or Informations ſhall be filed, unleſs the Court, ubere ſuch Infrati 
118 Dall be filed, ſhall give further Time to ſuch Perſon or Perſons, aganl un 
[1188 | uch Information ſhall be exhibited, to plead; and ſuch Perſon or Perſons uu 
3 fue or proſecute ſuch Information or Informations in the Nature of a QuVu 
i  ranto, Hall procred thereupon, with the moſt convenient Speed that ma) bt 
i Se. 15. And it is further enacted and declared, That in caſe am Prij 
9 5 or Perſons, againſt whom any Information or Informations, in the Nam 
1 a Quo Warranto, ſhall, in any of the ſaid Caſes, be exhibited in any if tf 
1 Cuy urts, ſhall be found or adjudged guilty of an Uſurpation, or Intrufun in 
ö unlawfully holding and executing any of the ſaid Offices or Franchijes, it f 
„ and may be lawful to and for the ſaid Courts reſpectively, as well to give Jil 
. ment of Ouſter againſt ſuch iy or Per ſons, of and from any of the ſu} 
ces or Franchiſes, as to fine ſuch Perſon or Perſons, reſpectively for hi 
uſurping, &c. And alſo to give Judgment that the Relator or Relators, i 
Information named, ſhall recover his or their Coſts of ſuch Proſecution; al 
„ Judgment ſhall be given for the Defendant or Defendants in ſuch Injorui 
14 he or they, for whom ſuch Judgment ſhall be given, ſhall recover lis 
th Coſts therein expended againſt ſuch Relator or Relators, ſuch Cifts tilt i 
by Capias ad Satisfaciendum, Fieri Facias, or Elegit. 35 
Sech. 16. And it is further enacted, That the Statute for the Antiil 
of the Law, and all the Statutes of Jeofails ſhall be extended to Inforni® 
in Nature of a Quo Warranto, and Proceedings thereon, for any tit Watt 
in the ſaid Aft mentioned. 1 
And now I am in the ſecond Place to conſider the Nature of ſuc 
formation, as is partly the Suit of the King, and partly the dul“ = 
Party, which is commonly called an Information qui tam, and hö 
ving a great Affinity with Actions on Statutes, I ſhall conſider the 
gether, and endeavour to ſhew, | 
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1. In what Caſes they lie. 
2. What ought to be the Form of them. 
3. In what Courts they may be brought. 
4. In what County. 0 
5. Within what Time. 

3 


b hap. 26: Of Information. 


6. Who are diſabled to bring them. | 
„ Whether there may be a Nonſuit in them? 
8. Whether the Informer or Defendant may appear by Attorney? 
In what Caſes there ſhall be Coſts. 
4 Whether the Defendant may wage his Law, or take Advantage of 
a Protection? 
11. In what Manner the Defendant is to plead to ſuch an Informa- 
tion or Action. 
12. By whom the Replication ſhall be made. | 
13. In what Manner the Iſſue ſhall be joined, and where it ſhall be 
tried. 15 1 
14. Where the Verdict may be found as to Part of the Information 
againſt the Informer, and as to other Part for him. | 
15. What Judgment on ſuch an Information or Action is good. 


10. Whether the Penalty of a penal Statute may be compounded or 
granted over! | : 


$4, 17. As to the firſt of theſe Particulars, viz. In what Caſes an 
formation or Action qui tam will lie; I * take it for granted, that they 2 And. 127, 
on no Statute which prohibits a Thing as being an immediate Offence '**: 

inſt the Publick Good in general, under a certain Penalty, unleſs the 

hole, or Part of ſuch Penalty be expreſly given to him who will ſue for * 2 And. 128. 
becauſe * otherwiſe it goes to the King, and nothing can be demanded 71 4 1 7 
the Party. But where ſuch Statute gives any Part of ſuch Penalty to 139, 140. 


m who will ſue for it by Action or Information, &c. I take it to be ſet- „de Co. 


18 - . 8 Ent. 375, 376 
| at this Day, That any one may bring ſuch Action, or Information, 3 <6 mids 


(lay his Demand © fam pro Domino Rege quam pro ſeipſo. * Alſo where 1 Lutw. 133, 
dutute prohibits, or commands a Thing, the Doing or Omiſſion whereof 5 *<j "ip 
an immediate Damage to the Party, and alſo highly concerns the Peace, 36. 346. pl. g. 
ty, or good Government of the Publick or the Honour of the King, DNR, 139, 

of his Supreme Courts of Juſtice; as the Statutes of the © Scandal of 4 quinto 

et Men, of * Hue and Cry, and thoſe that reſtrain certain Suits Ed. 4. 117. b. 
the * Civil or Canon Law Courts, or even in inferior k Common 440. Ty 
Courts, it ſeems to have been the general Opinion, that the Party 12 Co. 134. 
ered may, and it is holden i by ſome that he ought to bring his Ac- 4 C0. 13. a. 


a by Co. 134. 
non ſuch Statute am pro Domino Rege quam pro ſeipſo. And it ſeems to ye. 128 


122. 


ken k as a Ground in ſome Books, That where-ever the King is to have Quære 1 Sid. 


ne on an Action on a Statute, the Action muſt be ſo laid; but not 733: 18 
here the Defendant is only to be amerced. But I much queſtion, Whether * Raſt. Ent. 
be a good general ſettled Rule in Relation to this Matter; fince in an 499, 497: 
on on the Statutes of Hue and Cry, the Defendant ſhall ! only be a- vg 34% 
red ; and yet ſuch Action may certainly be laid ram pro Domino Rege quam * Raſt. Ent. 


ep. Alſo in Actions, which by the Common Law a Man may bring 22%; Pimes 


5 + oy 


pro Domino Rege quam pro ſeipſo, as in thoſe for Injuries to the Party, 24. a. pl. a. 
id with a high Contempt to the King, (as where a * Judge refuſes to 8 
the Benefit of the King's Pardon to a Priſoner, unleſs he will give | Ko. 2. 20 


1 Ro. Re. 203. 


1 Inch a Bribe; or where one makes a Reſcous of one taken on a Ca- l Raſt. Ent. 


„ Ulogotum, at the Suit of the Party, or the Sheriff ſuffers one taken #33; Pl. 1 2. 


8 ; 1 4 Co. 13. a. 
ach a Cabias to eſcape) the Plaintiff is ? ſaid to have his Election to £70. — 5 


bis Action this Way, but not to be compelled ſo to do. To which may Hetl. 121. 


ded, that the Plaintiff cannot ſo lay his Action for a Common Treſ- 1 . 


dat Common Law, and yet therein the Defendant is to be fined. * Cro. ja. 350. 


N | m 1 Rol. Ab. 
.. 1 Bol Ab " | Eli 

Ts .Ab.1.A. pl. 2. 0 1 Rol. Re. 78. pl. 19. Cro. Jac. 360, 361,532, 533. Cro. Eliz. 877. 
d Caſes, Noy 22. 2 Rol Ab. 93, pl. 14. 41 Aſſ. pl. 12. 27 Aſſ. pl. 49. “ Cro. Jac. 619. pl. 5. g 
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| confi 
the conſtant Courſe of Precedents ; but on the contrary, many 1 Fo. , 
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ö Co. Ent. 44. the Statutes againſt * Forcible Entries, and on the Statutes againſt lb N 
| b. 146. a. Pre. Diſtreſſes do not lay the Action tam pro Domino Rege quam pro ſigh, 7 
| _ both yet there are © Authorities in this laſt Caſe, as well as in the fou, u 
' » Raſt, Ent, the Defendant is liable to be fined. But the Caſe of an * Action on 2 6 
6. b. pl. 1. Ed. 6. 13. wherein it { it 1 2 
| 3 pl 1 3 eems clear that it is not neceſſary to lay the Ag 


fry tam pro Domino Rege quam pro ſeipſo, does not ſeem to come up to 
Co. Ent. 45. Point; becauſe it is generally holden, that the Defendant is only am ] 
-Þ 3 able in ſuch Action, being in Nature of an Action of Debt, and not final 
3 WT. as it is ſaid e that he may be in an Indictment wy Information grounded ö 


I Rol. A. 222. the f Contempt of the Statute. 


as 55 Sect. 18. As to the ſecond Particular, vi. What ought to be the By 
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177. of ſuch Information or Action: Having in the precedent Chapter ve. g 
TN 460. endeavoured to ſhew that there is no need that ſuch Information or A, 
58 559, conclude contra pacem; and in Sect. 9 5. Whether it be neceſfary fo H 
560. to conclude in contemptum Regis; and in Sec. 100. That they need ui 
Wars 91. cite the Statute whereon they are grounded; and in Sections 101, 102 f 


2 Rol. Abr. What Miſ-recitals of a Statute will be fatal; and in Seck. 110, 1158 
223. pl. 17. How far it is neceſſary to bring the Caſe within the very Words of ted 


1 tute; and in Se. 116, 117. How far it is neceſſary to conclude 3 | 
122. formam Statuti; and in Sec. 115. In what Caſes one may have Jubm 
| 7 on a Statute, in an Action brought at Common Law; I ſhall in ths H 
| Vide Cro. ja. Obſerve only theſe following Particulars : Do bn 1 85 hi 
0 538, 631. Sect. 19. Firſt, If an Information contain ſeveral Offences againſt 28 : 


= Vid. Sar. 62. tute, and be well laid as to ſome of them, but defective as to the reſt 
| $ Cro. Jac. Informer may have Judgment for ſo much as is well laid. * As whert 
104. Words of the Statute are fully purſued in the Deſcription of ſome df. 
3 366. Offences and not of others; h or where ſome of the Times that the Di 
367. © dant hath offended againſt the Statute are expreſſed with convenient: 
2 Rol. A. tainty, and others not; as where it is alledged that the Defendant, | 


= = 158 eleven Months, and more, from 10 September in ſuch a Year ut id 
530. September in the Year following, uſed a Trade, without having ben WM ( 
Cro. El. 835. Apprentice, &c. or was abſent from Church, &c. in which Caſes lum 

0 


{hall be given for the eleven Months. But if the whole Time be cxpri 
inconſiſtently; as that the Defendant was an Offender eleven Months, 
the firſt of November in ſuch a Year to the firſt of Auguſt following 
whole is void for the Repugnancy, as hath been more fully ſhewn, Gl. 
1 | Sec. 62. | | | | | 0 
Sec. 20. Secondly, It ſeems to be ſettled at this Day, That it“ 
the Election of him who brings an Action on a penal Statute, which of 
one Moiety of the Forfeiture to the King, and another to the [ofom 
| 6 either to have a Writ againſt the Defendant, Qyod reddat Domm! ky 
i 262. A. B. qui tam, &c. quas eis debet; or to have it in this Form, Aud rt 
a Cro. Ca. 256. A, B. qui tam, &c. quas ei debet. Alſo it ſeems to be ſettled, That 4 
5 Com. 77, ther the Writ be in the one Form, or the other, it is well purſued by * 
3 claration in the Name of the Plaintiff only. * Alſo it ſeems to be dul 
3 Lev. 374, ful, whether there be any Neceſſity that either the Writ, or Couth, 
e Dali. any ſuch Action, do expreſs that it is brought by or for the ki 
5 66, 67. well as the Partv, as bath been more fully ſhewn in the 17th Sache 
j oy bes 65 there is a Precedent of ſuch an Action brought in the Kings Nen 
j le Statute, 4. AJ. B. qui pro ſeipſo in bac parte ſequitur, But it ſeems m aglech, 
pl of 2 "A Bro. Act. popular, 5. Long quinto Ed. 4. 117. b. 118. a. See Raſt. Ent. 686. Vit, 1. 4%7 pt 
. pl. 5. I Raſt, Ent. 427. pl. 3. © Jo. 261, 262. Cro. Ca. 256. Co. Entr. 371. b. or 


T 3 


hap. 26. Of Information. = 
very Information muſt be in this Form, That the Informer tam pro Domi- 

nm Rege quam pro ſerpfo ſequitur, even where it is brought on a Sta- 

ute which gives one third Part of the Penalty to a third Perſon. But I 

and ſome Difference as to the Forms of ſuch Informations, as to ſome 

ther Reſpects; for ſometimes they ſay, * that the Action accrues to the * Co. Ent. 
former qui tam, &c. to demand the Sum forfeited, for the King and 37%: _ 
-mſelf; and * ſometimes that it accrues to the King, and to the In- © $44 3 2 
mer, qui tam, &c. and © fometimes, that it accrues to the King, and to 431. b. pl. 1g. 
6. Sc. (viz. where the Statute divides the Penalty into three Parts, Pr gd 
5e.) and alſo to the Informer, qui tam, &c. and ſometimes they have no $65 366. 
Clauſe at all of this Kind. And Quyere, If it be not fatal to have any * b. 365. a. 
ach Clauſe where the Penalty is not recoverable by the Information, but OY * 2 
equires a ſubſequent one, grounded on the Conviction ? Alſo, ſometimes 371. b. 
uch Informations pray Proceſs againſt the Defendant, to bring him in king 2 Keb. 
\f Anſwer to the Informer, qui tam, &c. only; ſometimes 5 to anſwer 3 
on Domino Regi quam A. B. qui tam, &c. and ſometimes to anſwer de & 000. Ent. 
ber prœmiſſis generally, without expreſſing to whom. 
v4.21. Thirdly, Regularly it is ſafeſt for every ſuch Information, * 1Lutw. 162. 
Action, to demand the very Sum due to the Informer, and neither more Vide ſupra B. 
leſs; for it hath been adjudged, That if an Action on a Statute de- * — 
band the whole Forfeiture for the Informer, where the Statute gives Part * Oo. Ent. 
{it to the King, it is inſufficient : Alſo it hath been holden, * That if the 8 1 
formation make no Demand at all, or demand more or leſs for the Party 370.4. 369.2. 
bin appears to be his Due, it is inſufficient as to him; yet! perhaps it 395-* 386-2: 
bey be good as to the Share of the Forfeiture given to the King. Alſo 8 wa 

t hath been ® adjudged, That it is ſufficient to demand the Share due to the 371 b. 372. a. 
former, without making any Mention of that due to the King : Alfo, a oo Attics 
where the quantum of the Forfeiture depends upon the Finding of the Ju- 4. 22 
„ as it does on the Statute of Foreſtalling, it hath been adjudged ſufficient 27 H. 8. 23. 
leave a Blank for the Sum. Alſo it hath been adjudged, That a Popu- Vide Hab 

u Action may conclude ad grave damnum, without adding of the Plain- 245. ; 
jj; becauſe every Offence, for which ſuch Action is brought, is ſuppoſed VE 245. 
þ be a general Grievance to every Body. | z boy _—_ 
Sect, 22. Fourthly, It is enacted by 18 Eliz. 5. Par. 1. That none ſhall Co. Ca. 
admitted or received to purſue againſt any Perſon or Perſons, upon any pe- * ay 125 
1 Statute, but by Way of Information or Original Action, and not other- 157. 2 
%. And it hath been adjudged, That no Popular Action, ſince this Sta- * 1.J0. 150, 
ue, can be brought on a former Statute, either by ? Bill in the King's Pro. Aion 
knch, or by à Plaint in an Inferior Court, but only by Original Writ, or Popular, 2. 
formation ; whether the Statute on which ſuch Action is grounded, in- 15 pr - 
& a Penalty generally, without ſaying how it ſhall be recovered, or . 
prelly give a Recovery by Bill or Plaint, Sc. (as that of 4 & 5 Ph. & FF: $99: 

l. againſt * making Kerſeys, without having ſerved an Apprenticeſhip ; : Cro. Ei 
id that of 5 Elix. 4. againſt * following any other Trade without ha- 544: Pl. 14. 
ng ſerved an Apprenticeſhip.) Vet the contrary hath been ſince expreſly C78. Ei 56 
Kudged „as to ſuch former Statutes as expreſly give a Recovery by 77. Ty 


ill or Plaint, becauſe the Statute of 18 Eliz. doth not mention original Mo. 247. pl. 


* 


rit $2 8 0 . . . » © . 
unt, 3 but original Actions; and a Suit by Bill or Plaint is an original 3 Inſt. 194. 
g " Aon the Court in which it is commenced, and therefore may reaſon- 4 & 5 Ph. & 
em to be only within the Intent of the Statute, where it is re- ,, f!“ „ 


OV TY 5 ; . = 9 - 

ed into a Superior Court, and there proceeded upon. And if this be . b. 
= = Mo. 412. pl 
El. 0.412. pl. 
br. 279, * L Les SEED Cro. El. 544 pl. 14. Noy 60. 1 Rol. Abr. 537. pl. 8, g. * Vide 2 Dany, 


the 


370. 2. 364. 
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the Meaning of the Statute, I ſee not how any Suit Whatever, by gy 
Plaint on any penal Statute, can be within the Purview of it, while 15 
Bill or Plaint continue in the Court in which they were commenced 1 
ther the Statute on which they are brought do expreſly mention then : 
eave the Method of ſuing to the general Conſtruction of Law, Ty, Wi 
ay be added, That the Statute 21 Fac. 1. 4. Par. 1. ſeems to fy 
that Actions on penal Statutes may indifferently be brought by Writ, Pl 
Bill, or Information; for the Words are, That all Offences hereafter 3; 


committed againſt any penal Statute, for which any Common Inforny the 

Promoter may lawfully ground any Popular Action, Bill, Plaint, $1; e, 
Information, before Fuſtices of Aſſiſe, &c. ſhall be commenced, &c. by A 

Action, Plaint, Bill, Information, or Indictment in the proper Couny, | be Ct 

Co. E1.434. fore the Fuſtices of Afſiſe, &c. However it ſeems clear, That no Suit ** 
mark 


pl. 45, 645. 
* 53: | 
Vide Cro. El. 
76, 77. 


3 Leon. 237. 


b Cro. El. 76, 


77. 
Vide 3 Leon. 
* 


c Lutw. 162. 


* Show. 337- 


Contra Hut. 
99. 

1 Jo. 193. 
Lit. 163. 
Vide Cro. Ca. 
148. --<-:: 

1 Vent. 8. 

© Cro. El. 
530. pl. 59. 
6 Co. 20. a. 
f 2 And. 127, 
128. | 
Cro. Jac. 178, 
179. 


8 Parag. 3. 


h Parag. 4. 
B. 1. Ch. 80. 


Sect. 47. 


not be laid to be done in any other County but where the Matter alledged 


 leag e, That the Offence ſuppoſed to be committed, was not committed int 


Bill or Plaint, by a Party grieved, ſuing upon a Clauſe, either expreſy 
impliedly relating to himſelf only, is within the ſaid Statute of 1 
For it is expreſly provided, Par. 6. That it ſhall not reſtrain any cm 
Perſon, Body Politick or Corporate, to whom, or to whoſe Uſe, any Fe 
ture is limited by any Statute, and not generally to any Perſon that willj 
but that every ſuch Perſon may ſue as before. But where the Party yg 
cularly grieved by an Offence againſt a Statute, ſues for a Forfeiture ay 
rally limited to any one who will ſue for it, he ſeems to be amy 
within the Reſtraint of the faid Statute, as if he were not theh 
grieved. | , RES? EI 
Sect. 23. Fifty, In an Action on a Statute, which require in 
Officers at one certain Time after their Admiſſion, and others at ant 
to qualify themſelves by certain Acts, it is ſafeſt, expreſly to ſhey | 
Time when the Defendant was admitted to his Office, and that he ny 
lected to qualify himſelf in the Time limited; and alſo, That he adwl 
exerciſed his Office after ſuch Neglect. os 
Sect. 24. Sixthly, It is faid, * That the Fact is ſufficiently ally 
after a quod cum in an Action on a Statute, but not in an Information, 
Sect. 25, As to the third Particular, vig. In what Courts ſuch al 
formation or Action may be brought: Having already, Ch. 5. ech. 
endeavoured to prove, that where a Statute appoints that a Penalty f 
be recovered in any of the King's Courts of Record, the Offence mii 
indicted before Juſtices of Oyer and Terminer, tho' not in a Court 
or of © Pie-powders, or ſuch others, inſtituted for ſpecial Purpoſes; 
intending under the next Particular, incidentally to conſider what Suit 
be brought in the Courts of Weſtminſter-Hall, on penal Statutes; 118 
only take Notice in this Place, That where a Statute: limits Suits by a 
former qui tam to other Courts, yet any f one may, by Conſtruct} 
Law, exhibit an Information in the Exchequer for the whole Penalty 
the Uſe of the King. . 5 | 
See. 26. As to the fourth Particular, viz. in what County fuch Ink 
mation or Action may be brought: It is enacted by 31 El. 5. That tt 
Declaration, or Information, (e not being exhibited by fuch Officers of Ni 


as had in Reſpect of their Offices, before the Time of the ſaid Statut & 
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fully uſed to exhibit Informations, or ſize upon penal Laus; and no 1 
cerning Champerty, buying of Titles, or Extortion, or the King * & 
&c. or Uſury, or Foreſtalling, &c.) the Offence againſt any penal Statue 


the Offence, was in Truth done: And that the Defendant may tr averſe N ps 
,(ﬆ 


% 4 


3 


hap. 26. Of Infor mation. 


re it is alledged; wobich being tried for the Defendant, or if the Plaintiff 
laben nonfuit, the Plaintiff ſhall be barred in that Action or Infor- 
12 27. It is further enacted, Par. 7. That all Suits for uſing unlawful, 
wt uſing lawful Games, or for not having Bows or Arrows, or for uſing a 
ade coithout having been brought up in it, ſhall be jued and proſecuted in 
, Ceneral Warter=Seſſions of the Peace, or Aſiſes of the {ame County, where 
; Offence ſhall be committed, or otherwiſe enquired of, heard and determined 
the Aſiſes, or General Quarter-Seſſions of the Peace of the ſame County 
ere ſuch Offence ſhall be committed, or in the Leet within which it ſhall hap- 
A ond not in any wiſe of the ſame County, where ſuch Offence ſhall happen, 
committed. WE Pa non 
. the Conſtruction of this Statute, the following Particulars ſeem moſt 
markable: | Sat . 
$8. 28. Firſt, That it hath been adjudged, That the Defendant can 
we no Advantage of the above-recited Clauſe, which appoints, That all 
Fences againſt penal Statutes ſhall be laid in the proper Counties, but * * And. 180, 
ly by way of Plea ; and this Conſtruction ſeems very agreeable to the 3 
ort of the ſaid Clauſe ; the Words whereof are, That the Defendant Cro. El. 545, 
py traverſe the County, &c. which being tried for him, or if the Plaintiff 13: 
thereupon nonſuit, the Plaintiff ſhall be barred, &c. But this Point is 
Werwiſe ſettled by 21 Jac. 1. 4. Par. 3. 8 8 | 
dell. 29. Secondly, That the ſaid Clauſe extends * not to any Suit by a *Cro. El645. 
ty grieved, or by the © Attorney General, but only to thoſe brought by pl. Ws 
mmon Informers. PI ES BY Cro. Ja. 178. 
ef. 30. Thirdly, That the laſt recited Clauſe, concerning Suits for 
ing a Trade without having been brought up in it, &c. which are ap- 
nted to be brought at the Aſſiſes, or Seſſions, in the proper County, and 
t in any wiſe out of the County, reſtrains not an Information in the “ 4 Cro. Jac. 
ings Bench, or Exchequer, for ſuch Offence happening in the ſame Coun- 1 oy” 
where thoſe Courts are fitting; for the negative Words of the Statute are Hob. 184. 
jt, That ſuch Suits ſhall not be brought in any other Court, but, That 
& ſhall not be brought in any other County; and the Prerogative of theſe 
gh Courts ſhall not be reſtrained without expreſs Words. But where the 
ence is in a different County, ſuch Suits, in thoſe, or any other Courts, | 
t of the proper County, ſeem to be within the expreſs © Words of the « Vide Hob. 
ute; Yet it was long a very great Queſtion, Whether an Action of 184, 327. 
vt or Information, in the Courts of Meſiminſter-Hall, were not to be S 1 1 
nſtrued to be out of the Meaning of them: But this Point is now ſettled pl. 45. 
the Conſtruction of the Statute of 21 Fac. 4. as ſhall be more fully : Keb. 99. pt. 
wn hereafter. I. TEN 1 75 Fog 
dect. 31. It is enacted by the ſaid Statute of 21 Fac. 1. 4. That all OE 3 Keb. 247. 
þces to be committed againſt any penal Statute, for which. any Common In- pl 1 145. 
mer or Promoter may lawfully ground any Popular Action, Bill, Plaint, Suit 1 Sid. zoz, 
Information before Tuſtices of Aſiſe, Juſtices of Niſi Prius or Gaol-Deli- Ho. 
, Juſtices of Oyer and Terminer, or Fuſtices of Peace, in their General 
gorter-Seſſions, (except Offences againſt the Statutes concerning 5 Recuſancy, * Vide Hob. 
V Maintenance, &c. or the King's Cuſtoms, &c. or tranſporting Gold, or x Sf 
wr, or Munition, or Wool, or Leather, &c.) ſhall be commenced, ſued, - ling 51 
Yeeuted, tried, recovered and determined, by Way of Action, Plaint, Bill, 
"mation or Indittment before the Fuſtices of Aſſiſe, Juſtices of Niſi Prius, 
ice of Oyer and Terminer, and Juſtices of Gaol- Delivery, or before 
| fuſtices of the Peace of every County, City, Borough or Town Corporate, 
'verty, having Power to enquire of, hear and determine the ſame, in 
| 2 2 2 Eng- 
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Carth. 465. 


ses the con- Meſtminſter-Hall, on any penal Statute, made before the faid Statut 


Pl. 14. Fac. and conſequently leaves the Informer at his Liberty to ſue in the C 


England or Wales, wherein ſuch Offences ſhall be committed, in a i 
Courts, Places of Fudicature, or Liberties aforeſaid, reſpectiveh, onh « | 
Choice of the Parties who ſhall commence Suit, or proſecute for the ſane, mij 
elſewhere, ſave only in the ſaid Counties, or Places uſual for thoſe Cunti 
any of them; And that the like Proceſs in every Popular Afton, Bill, ig 
Information or Suit, to be commenced, ſued or proſecuted, by Force of. il 
cording to the Purport of this Act, be had and awarded, to all Intents q 
poſes, as in an Action of Treſpaſs Vi & Armis at Common Law, 40 
all, and all Manner of Informations, Actions, Bills, Plaints, and duni 
ſoever, to be commenced, ſued, proſecuted, or awarded, either by the jj; 
General, or. by any Officer whatſoever, or by any Common Informer, 
Perſon whatſoever, in any of his Majeſty's Courts at Weſtminſter, f 
concerning any the Offences aforeſaid, tall be voie. 

See. 32. And it is farther enacted, That if on the General Tel 
Offence be not proved in the ſame County in which it is laid, the Da 
ſhall be found not Guilty, as ſhall be more fully ſhewn under the ty 
Particular. C + 

Sect. 33. Allo it is farther enacted, That no Officer ſhall receive, fl 
enter 75 Record, any Information, Bill, or Plaint, Count or Declu 
grounded on the ſaid penul Statutes, or any of them, which by thi A 
affointed to be heard and determined in their proper Counties, until ts | 
former or Relator hath firſt taken a Corporal Oath before ſome of the u 
that Court, that the Offence or Offences laid in ſuch Information, &c. u 
were not committed in any other County than where, by the ſaid Infirmti 

Kc. the ſame is, or are ſuppoſed to have been committed, &c. the ſane bu 

be there entred of Record. 


» 1 Salk. 352, In the Conſtruction of this Statute, I ſhall obſerve the following Ri 
373- culars: . | 

5 Mod. 425. $I * , 1 a 

2 Lev. 204. Sec. 34. Firſt, That as the Law is now * ſettled, no Action of Ik 
3 Inſt. 192, or Information, or other Suit whatever can be brought in any Cout 


trary adjudged 21 Fac. for any Offence not therein excepted, for which the Offenderm 


: pug ph be proſecuted in the Country, ' unleſs ſuch Offence ſhall be commit 


3 Lev. 51. the ſame County in which ſuch Court ſhall fit ; and ſurely this cannit! 
3 Keb. 804. pl. be thought moſt agrecable to the Meaning as well as the Letter dl 
2 Keb. 401, ſaid Statute; the whole Proviſion whereof would be to little Purp 
447, 458. ſuch Suits ſhould be conſtrued out of it. And as to the Objection, 


” 303, if all Suits on penal Statutes ſhould be wholly taken from the Sup 


See the ſame Courts, all Offences againſt them would become diſpuniſhable by the 
Caſe doubted fender's Removing himſelf out of the County wherein he committed ttt 


e Kg becauſe the Courts in the Statute mentioned, have no Juriſdiction oi 


Latch 192. the Counties wherein they fit ; it hath been © anſwered, That Proc 


ay, me: 3% Outlawry will lie againſt ſuch Offenders, by Virtue of the ahove-reil 
60. Clauſe of the faid Statute, which gives the like Proceſs in all Suit ff 
T __ 165. ſecuted according to the Purport of it, as in Actions of Treſpals 4 
11 76. 24% Common Law. „ 1% 
Raym. 394. Sect. 35. Secondly, That © where a Subſequent Statute gives al 
i, Jon 25 of Debt, or any other Remedy, for the Recovery of a Penalty oy 
c TY 777 Court of Record generally, it ſo far impliedly repeals the Reſtraint 0 


. e, . * 
Carth. 465, | | 


66. 
Y 5 


| He A, 


hp. 26. Of Information.” 27 
5.2, 36. Third, That the Statute of 21 Fac. gave no juriſdiction * 1 Vent. 8. 
the Courts therein mentioned, over any Offences, in Relation to wht Cro. Ca. 112. 


| 3 Hutt. 8, 0. 
had none before; and * therefore that Suits for ſuch Offences muſt » Cro. Ga. 


brought in the Courts of Weſtminſfter-Hall in the fame Manner as Lis Rep. ki. 


* 


| | | Hutt. 98, 99. 
b- 37. Fourthly, That © the ſaid Statute hinders not the Removal of Vide 2K 1 
jndictment into the King's Bench by Certiorari; after which it may "Jo. . 
either tried there, or in the Country by Niſi prius. e 4 Cro. Ca. 
Paci. 28. Fifthly, That“ it hath been adjudged, That an Officer by re- V ba 
ring an Information without ſuch a previous Oath, That the Offence 755 75 
e in the ſame County in which it is laid, doth not make the Proceed- 2 Inft. 193. 
ö upon it erroneous; for the Act is only directory to the Officer, but 
in not intend that ſuch Oath ſhould be made Parcel of the Record; and 
refore the Omiſſion of it cannot be aſſigned for Error; and yet the Act 
preſs, That ſuch Oath ſhall be entered of Record. But Quœre, If the 
urt may not properly be © moved to ſet aſide ſuch Proceſs, as having * Vide Salk. 
od contrary to the Directions of the Statute ? 4 $76. 21 * 
$27, 39. Sixthly, That no * Suit by a Party grieved is within the Re- * G Els 45. 
unt of the Statute, 70 | | *  Noy 71. | 
f. 40. As to the fifth Particular, vis, Within what Time ſuch In- 1 TO 
nation or Action may be brought: It is to be obſerved, That all Popu- © | 
Actions were limited to a certain Time by 7 H. 8. 3, But this © Statute : Vide Bro. 
g repealed by 31 Elix. 5. I ſhall take no farther Notice of it. N15 Ye 
ad. 41. But it is enacted by the ſaid Statute of 31 El. 5. Par. 3. That © 
Afions, Suits, Bills, Indictments, or Informations which ſhall be brought for | 
py Forfeiture upon any Statute penal, made or to be made, whereby the For- e 
ure 1s or ſhall be limited to the Queen, her Heirs or Succeſſors only, ſhall be 
wrbt 101thin two Nears after the Offence committed; and not after two Years. 
that all Actions, Suits, Bills, or Informations, which ſhall be brought for 
Forfeiture, upon any penal Statute, made, or to be made, except the Statutes 
Tillage, the Benefit and Suit whereof 1s, or 1 be by the ſaid Statute, limi- 
| to the Queen, her Heirs or Succeſſors, and to any other that ſhall proſecute 
that Behalf, ſhall be brought by any Perſon that may lawfully ſue for the 
e within one Year next after the Offence committed, and in Default of 
Þ Purſuit, that then the ſame ſhall be brought for the Queen's Majeſty, 
Heirs or Succeſſors, any Time within the two Years after that Year ended. 
6 if any Action, Suit, Bill, Indifment, or Information, ſhall be brought 
er the Time ſo limited, the ſame ſhall be void. And it is provided, That 
re a ſhorter Time is limited by any penal Statute, the Proſecution muſt be 
bin that Time. NE 3 | 
v2. 42. Alſo it is enacted by 18 El. 5. Par. 1. That upon every Infor- 
im which ſhall be exhibited on any penal Statute, a Special Note ſhall be 
ie of the very Day, Month, and Year of the exhibiting thereof into any 
e, or to any Officer, which lawfully may receive the ſame, without any 
edate thereof” to be made; and that the ſame Information be accounted 
laben to be of Record, from that Day forward and not before: And that 
oceſs be ſued out upon ſuch Information, until the Information be exhi- 

in Form aforeſaid, &c. and that every Clerk making out Proceſs contra- 
" this Af, ſhall forfeit 40 s. &c. e 
0. 43. It is farther enacted by 21 Fac. 1. 5. That no Officer ſball receive, 
V enter of Record, any Information, Bill, Plaint, Count, or Declaration, 
ded n any penal Statute (being * within the Provifion of the ſaid Sta v For this 
b 21 Jac.) until the Informer or Relator hath firſt taken a corporal Oath, Tomy” 7 * 
* ſome of the Judges of the Court, that he believes in his Conſcience, " 8 : 

ence 
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Preroga. 116. i Bro. Nonſ. te. 2x5 H.'6. 5-4. . Nonſuit, 3c. ITE CET Co, Li. f int 
Vide 1 Sid. 420. Quere Salk. 21, pl. 11. hi e © 
Ire 
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fence was committed within a Year before the 1 ” Suit n | Vithy 
. 0 en where the ſaid OTA BIN 10as commenced, &c a 


þ the Conſtruction of theſe anbei 1 ſhall oblervs) * he followiy Y 
ticulars ; ; 
© Hob. 27% wet. 44. Firſt, That if an Offence piechibited by any penal St 
be alſo an Offence at Common Law, the ' Proſecution of it, 25 of 4 
Offence at Common Law, is no way reſtrained by any of theſe 6, 
tutes. 
Set. 4.5. Secondly, That if a Suit on a x penal Statute be brought i 
> Shower's the Time limited, the Defendant needs not plead. the "TO but * 
oy 353, take Advantage of it on the General Iſſue. 
Sect. 46. Thirdly, That if an Information qui tam be brovli thy 
the Year on a penal Statute, which gives one Moiety to the Informer, 


©Cro.Ca.331. the other to the * it is naught only as to the Informer, but ll 
. King. 

Fox pl 1 80 Seck. 47. Fourthly, That the Party grieved is * not within th . 
1 Supra Set. ſtraint of theſe . but may ſue in the fame Manner as before 
3 Sect. 48. Fifthly, That it ſeems not © to be ſettled, Whether the 
353,354. FC ing of a Latitat vba the Year be a ſufficient Commencement of 2 

| on a penal Statute, to avoid the Limitation of theſe Statutes ? 

Show. 353, Sec. 49. Sixthly, That it * ſeems alſo to be queſtionable, Whte 1 
354- Suit by a Common Informer, on a penal Statute, which firſt hp 
Action to the Party grieved, and in his Default, after a certain Tim, 
any ony one who will ſue, be within the Reſtraint of theſe Sehr 

Sect. 50. Seventhly, That it ſcems queſtionable, Whether the Chu i 
31 El. 5. Par. 4. by which it is enacted, That nothing in the ſaid Af 
tained ſhall extend to Champerty, King s Cufioms, or Foreſtalling, & 
that every ſuch Offence may be laid in any County; any Thing in the 2 b 
to the contrary notwithſtanding, do except the ſaid Offences, out of the bon 
recited Clauſe, relating to the Time within which Suits on penal Stat 
muſt be brought? For the Words above-mentioned, vi. But that * 
ſich Offence may be laid in any County, ſeem to reſtrain the Generally 
the precedent, which ſay, That an in the Aft contained ſhall exta 
to ſuch Offences. 

Sect. 51. As to the ſixth Particular, viz, What Perſons are diſable 
bring ſuch an Information or Action: It is enacted by 31 El. 5, 2 
That no Perſon, other than the Party grieved, ſhall be received ts ift 
or ſue upon any penal Statute, that before that Time hath been for am H 
demeanor, by any Order of any the Queen's Majeſty's Courts, ordered mt 
follow or purſue any Suit upon any penal Statute. 

Sect. 52. As to the ſeventh Particular, vis. Whether there may k 
Nonſuit in ſuch an Information or Action? It ſeems agreed, That now! 


8 Co. Lit. 


139. b. ſtanding the King 5 cannot be nonſuit in any Information or Action wen . 
Fitz. Nonſuit, he himſelf is the ſole Plaintiff; yet any!“ Informer qui tam, or 1 U 
Bro. Nonſuit. in a Popular Action, may be bau and thereby wholly * & determine | dC 
68. Suit, as well in Reſpect of the King as of himſelf: Alſo it ſeems 929 ieh 


T . 116. That the Attorney General may enter a Nolle Proſequi, (which, 8 
139. b. ſay, has the Effect of a Nonſuit) to any Information or Action | brouglt 


Bro. Nonſuit, the King only. 


e 


5 


ip. 26 Of Information, — 


f. 53. As to the eighth Particular, viz. Whether the Informer or De- | 
kunt may appear by Attorney ? It ſeems agreed, That after Plea plead- * Bey, Alek 
to an Indictment, Informaticn or Action, for any Crime whatſoever, 53, 5% 63, 
er the Degree of 4 Capital, the Defendant might always, by the Favour 

the Court, be permitted to appear by Attorney: Alſo it ſeems, That ge- 755 | 

ally the Court might always diſpenſe with the perſonal Appearance of the * 
endant, even before? Plea pleaded, * except in ſuch Cafes, wherein a q* Aff. pl. 73. 
Ional Appearance is required by ſome Statute, as it is in * Præmunire, 6. Attor. 
in which Caſes it ſeems generally agreed, That an Appearance by At- «Dy. 546. g. 
ey cannot be admitted, without ſome ſpecial Writ or Grant to that 5 17 
oe, whether the Defendant be a Peer for Commoner, It is ſaid in- 1.2% +6; 
, in Rolle's Rep. That Sir 5 Anthony Mildmay was ſuffered to plead a Par- 7H. 6. 21.a. 


o a Premunire by Attorney, and no Mention is made of any ſuch Fitz. Attor. 
| | 3 | . — 48, 53 104. 
or Grant: But I preſume that there was a Clauſe to this Effect in his 


3 Inſt. 125. 
don. | 72 7 
es. 54. It is enacted by 18 El. 5. Par. 1. That every Informer, upon pf. 46 9* 


el Statute, ſhall exhibit his Suit in proter Perſon, and purſue the F. N. B. 66. 
* by himſelf, or by bis Attorney in Court; and that he ſhall not uſe Lett. H. & M. 


Vide Bro. 
Deputy or Deputies at all. Attorn. 69, | 


. 55. It is recited by 29 El. 5. Par. 21. That divers of her Majeſty's 81, 82. 
eds, deelling in the remote Parts of the Realm, had been many Times ma- 15 251 
% troubled upon Informations and Suits, exhibited in the Courts of the 4. 
js Bench, Common Pleas, and Exchequer, upon penal Statutes, and had ” o. Jac. 462, 
drown up upon Proceſs out of the Countries where they devell, and driven 10 22 Ed. 4. 33, 
and put in Bail, to their great Trouble, and Unaoing ; and for Reforma- 34. 
tlereof, it is enacted, That if any Perſon or Perſons ſhall be ſued or in- Oe On. 
bed againſt, upon any penal Law, in any the ſaid Courts, where ſuch Per- d. 
r Perſens are bailable by Law, or where, by the Leave or Favour of the us H. 7. 9. 
eb Perſon or Perſons may appear by Attorney; in every ſuch Caſe, 3 8. 7 
Perſon or Perſons ſo to be impleaded or ſued, ſball and may, at the Day * 1 Rol. Rep. 
Time contained in the firſt Proceſs ſerved for bis Appearance, appear by Vide 2 pug, 
prney of the ſame Court where the Proceſs is returnable, ts anſwer and 199. 
iu the ſame, and not be urged to perſonal Appearance, or to put in Bail 
ſ e anſwering ſuch Suits. | OM | 
b. And it is enacted by 31 El. 10. Par. 20. That this ſhall ex- 
ily to the natural Subjects born, or to be born, within the Dominions of 
"rs Macy, her Heirs or Succeſſors, and to Perſons made free De- 
i nd to no others. | 
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> to the ninth Particular, vz. In what Caſes there ſhall be Coſts on [ 

' * a Action or Information, 1 ſhall endeavour to ſnew, . 

wt PO li 
. Whether an Informer ſhall in any Caſe have his Coſts, 

b 2. In what Cafes the Defendant ſhall have them. 

wot > og | 

17. 57. As to the firſt of theſe Particulars, I take it to be in a 

0 \[caſure ſettled, b That an Informer upon a Popular Statute, ſhall * 2 Keb. 781. 

ne © Caſe whatſoever have his Coſts, unleſs they be expreſly given him 1 I 

uch Statute ; for it is certain that he cannot recover them by the pl. 5 =-_ 

non Law, for that doth not i give Coſts in any Caſe : Neither can ! Lav. 200, 

git oe them by the Statute of Glccefter, 1. which gives the Deman- * 133. 


„ Coſts in all Caſes wherein he ſhall recover his Damages; Salk. 206 pl. 
1 Ws feemms to ſuppoſe ſome Damage to have been done to the r 

„particular, which cannot be faid in any Popular Action; and 6;. pl. 175. 

zee eh Actions have always been conftrucd to be out of the Be- 3 1 374- 
Sed.) 4 A ncfit 


i 2 Inſt, 288. 
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5 Keb. 781. nefit of this Statute. But it ſeems agreed, That an Action on a c 


Rd. Abr. by the Party grieved, for a certain Penalty given by ſuch Statute, ig % 
574. Pl. 1, 2, the Statute of Glouceſter, becauſe ſuch Penalty is intended him b 1 


3-4 4% Recompence for his particular Damage by the Offence prohibited; mai 
2 . could recover that only, and no more, by way of Coſts, it Would k; 
560. moſt Caſes in vain for him to ſue for it, fince the Coſts of Suit ways 


Lutw. 200 : ha. | . Would 
' ceed it, But it is ſaid, That no Coſts ſhall be recovered in an Action g 


2 Int 289. Statute, which gives no certain Penalty to the Party grieved, hut g 
See Carth. his Damages in general, &c. if ſuch a Statute be introductive of a ney ö 
bd jg * and give a Remedy in a Point not remediable at the Common 
367, 368. But there is not that Inconvenience in this Caſe as in the former; 
We 5 certain Sum being ſpecified, the Jury may give the Plaintiff a full wx 
2 Futw. 200, tion by way of Damages. 8 | 
201. Sec. 58. As to the ſecond Particular, vig. In what Caſes the y 
W wh dant ſhall have Coſts: It is enacted by 18 El. 5. which is made yew 
Salk. 206, pl. by 27 El. 10. That if any Informer or Plaintiff, on a penal Status þ 
4 wullingly delay his Suit, or ſhall diſcontinue, or be nomſuit in the ſame, wh 
have the Trial or Matter paſs'd againſt him therein, by Verdict or Jud 
Law, that then, in every fuck Caſe, the ſame Informer or Plaintiff ſul ri 
ſatisfy, and pay unto the Party Defendant, his Cefts, Charges, and Dum 
to be aſſigned by the Court in which the ſame Suit ſhall be attemptel, x 


In the Conſtruction hereof, I ſhall take Notice of the followinl 
culars;. . 
dect. 5g. Firſt, That it ſeems to be agreed, That no Action ma 
© 1 Salk. 30. Statute, by the Party © grieved, is within the Purview of this Statt 


i And. 116. whole Purport whereof ſeems clearly to relate only to Common lam 
Cro. El. 1 


pl. 4. Vet, if ſuch Action, by the Party grieved, be for any Offence or Wn 
Noy 71. per ſonal, immediately ſuppoſed to be done to the Plaintiff or Plaintifi 


2 Leon. 116. 


4 Vide Co. Whatſoever the Nature of the Action may be, f the Plaintiff © myttl 
El. 177. pl. 4. Cofts, in Caſe Fudgment ſhould be given for him, he ſhall pay thend 


3 2:  Nonſuit or Verdict againſt him, Sc. by Virtue of * 23 H. 8. 15. 


Abr. 224. pl. 4 Fac. I. 3. 


de be 3 Sect. bo. Secondly, That it hath been holden, That where u 
3 5 is given againſt an Informer, becauſe the Court in which he * fuel 
pl. o. Juriſdiction of the Cauſe, or i becauſe the Statute on which he grous Si 


5 , Keb. 581. Information is diſcontinued, yet he ſhall pay Cofts within the Intentd 
3 ſaid Statute of 18 Eliz. which ſhall have a liberal Conſtruction, alk 
2 Keb. 106. intended to prevent all vexations Informations and ſurely ſuch ill grit 


Quere Hutt Proſecutions cannot but be thought ſuch. | - 
35, 36. Sect. 61. As to the tenth Particular, viz. Whether the Deir FE 


in ſuch an Action or Information, may wage his Law, or take Adi 


10 H. 7. 18. of a Protection? It is ſaid * to have been ruled, That the Deen 5 5 
pl. 15 gage. Onght not to be admitted to wage his Law in any ſuch Action di os 
Ley gage. : ugh! 
63, 106. mation, becauſe they are founded on a Statute ; nor do I find a "= 
Co. Lit. 295. thority to the contrary. But perhaps it may be queſtioned, How i * 
Reaſon given for the Opinion above-mentioned may be concluſe! 6 
Vide 21 H. ſuch an Action or Information doth not ſeem ſo ! properly to be g % 
he on a Statute, as on the Contempt of it. But as to the Queſtion, Inf. 
the Defendant can take Advantage of a Protection? There ſeems os 
m In the Af. the ſame Number of Authorities on each m Side. But there 1s 0 nw” 194 


firmative, | | 10 
Fitz. Protect. 98, 122. Keil. 135. b. In the Negative, Fitz. Protection, 61, 105. 21 Ed. 3. 13: pl. 12 
131. Vide 2 Rolle's Abr. 323. Letter G. | | 


I 


hap- 26. 0 / Informat on. | | 75 
ed nicely to examine theſe Matters, ſince generally it is expreſly pro- 7 
Jed by penal Statutes, That neither Wager of Law, nor Protection, ſhall 

admitted in any Suit brought upon them. 7; 

gf. 62. As to the eleventh Particular, viz. In what Manner the De- 

ndant is to plead to ſuch an Information, or Action, I ſhall take it for 8 

:nted, That he muſt anſwer to the whole * Time laid in ſuch In- Bridg. 175. 
ation or Action; and that if he have any * ſpecial Matter for his Ex- v Vide Bridg. 
le or Juſtification, he muſt ſet it forth with all convenient Certainty ; 11 115: 
aq that if he plead the General Iſſue to the Whole, he muſt depend upon 

and not © together with it plead alſo a ſpecial Plea either to the Whole © 1 Rol. Rep. 
Part of the Charge; but for theſe Matters I ſhall refer the Reader to 49, 50, 134. 
e Books which treat of Pleading in general; and in this Place ſhall only 


pn{1der a 


1. Where a prior Suit depending may be pleaded to ſuch an Informa- 
tion or Action. 

2. Where a Pardon, or Releaſe, or a Recovery in a former Suit. 

z. What is a good General Iſſue; and where it may be pleaded. 


$24, 63. As to the firſt Point, vis. Where a prior Suit depending 

y be pleaded to ſuch an Information or Action: It ſeems agreed, That « Ero. El. 261. 
here-ever any Suit on a penal Statute may be ſaid to be actually depend- 1 Ro. Re. 49, 
it may be pleaded in Abatement of a ſubſequent Proſecution, being? 
preſly averred to be for the ſame Offence. * Neither will it be any Ex- ro. El. 261. 
prion to ſuch a Plea, That the Offence in the ſubſequent Proſecution is bag : gin 
d on a Day different from that in the former. * Neither doth a Miſtake F Hake 55g: 
ach a Plea of the very Day whereon the Suit pleaded as prior was com- 
nced, ſeem to be material on the Iſſue of Nul tel Record, if it appear 
Truth to have been commenced before the other, and for the fame Mat- 
And if two Informations be exhibited on the very ſame Day, it ſeems 
t they may mutually abate one another, becauſe there is no Priority * Hob. 138. 
attach the Right of the Suit in one Informer more than in the other. 

ſo it ſeems, That an* Information or Bill * the ſame Day that they are b Cro. El. 26t. 
xd, may be ſo far faid to be depending, before any Proceſs fued upon ” £d.4. 13. 
m, that they may be pleaded in Abatement of any other Suit on the © © 

ne Statute. And from the ſame Reaſon it ſeems alſo, That a Writ of Debt 

ly be fo pleaded after it is returned; becauſe then it ſeems to be agreed, 

at it may properly be ſaid to be depending; and whether it may not alſo 

ſo pleaded before it be returned, ſeems queſtionable ; Becaute, according 

lome Opinions, a Writ may be ſaid to be depending as ſoon as purchaſed, *Cro.El.677. 
Keel. 64. As to the ſecond Point, viz. Where a Pardon, or Releaſe, 3 "I 
a Recovery in a former Suit, may be pleaded to ſuch an Informa- 5 Co. 48. a. b. 
W or Action? It ſeems agreed, That notwithſtanding the King have : Rel. Rep. 
h an Intereſt in every penal Statute, That he may proceed in a Suit T4. Ry 
weht upon it by a common Informer, after the Death, Releaſe, or 89. pl. 11. 
nut of ſuch Informer, hanging the Proſecution ; and may alſo totally : . 
ent any ſuch Suit, by firſt ® ſuing for the whole Penalty himſelf; pi. * | 
may totally bar it by a Pardon or Releaſe n precedent to its Commence- 7 Co. 30. 2 
i; yet if it be actually commenced before any Suit by the King, 66. FR * 
Informer hath ſuch an Intereſt in the Part of the Penalty aſſigned him 5 Oo. 48. b. 


| oy 100. 
& 25 2 Bulſt. 261, 262. Cro. El. 583. Moore 541. Cont. Cro. El. 138. pl. 13. 37 H. 6. 5. a. 20 H. 
r- Bro. Attaint, 130. Vide 2 Rol. Re. 33. Hutt. 82. m-Crompton, Juriſdiction, 38. a. 3 Inft. 194- 
Js! 80 a Fitz. Decies tantum, 5. Charter, 21. Bro. Action Popular, 3, 4. 1 H. 7. 3. pl. 2. 37 H. 

5 Wit, 194. 5 Ed. 4. 2, 3 ö ö | 
by 
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* 


* Cro. El. 138. by the Statute, that the King can no * way diſcharge, or ſuſpend the 8 ap. 
pl. 13. as to® ſuch Part. Alſo it ſeems that the King can in © no Cafe bar 

1 Leon. 119. a IE | 5 th Wit 
i H. 7.3. Sait of a Party gricved, nor proceed in it after the Death of the Plince b 80 
pl 3p i Sc. Alſo it ſeems ag reed, That a Conviction or Acquittel Song a 

6. 4. 


Hart. 82. any Action or Information on a. penal Statute, whether by the * 
Bro. Action gricved, or a Common Informer, or a Releaſe bona fide, from the 
1 bo + grieved, or Common Informer, after ſuch a Conviction, hath alway * 
d Sav. 23. a good Bar of any ſubſequent Proſecution for the ſame Offence, But & 
* Noy 100. the better ſettling of theſe Matters, the Statute of 4 H. 7. 20. was me 
A . 1 which is recited, That it had been uſual for Menders againſt penal Stats 
cantum, 4, 5. 70 cauſe Popular Actions to be commenced againſt them by Covin of tle pi 
. „ tifs, or elje when ſuch Actions had been commenced. againſt them, to di 
Cro. Jac. 480, ſm? either by Nen-afpearance, or by Traverſe; and hanging the ſom 
481, w__ cauſe the like Action Popular to be brought ægainſt them by Covin r 
boy 8 4 b. fame Cauſe and Offence, and therein by Covin of the Plaintiff to hg 
66. a. demned, either by Confeſſion, feigned Trial, or Releaſe, which Condem) 
185 4. 4. Pl. o Releaſe, fo had by Colluſion and Covin, did uſe to bar the Plaintiff i 
2 Rol. Re. 33. Aclion ſued in good Faith; and thereupon it is enacted, That 7f ay Nr 
Bro. Aﬀticn fue with good Faith any Lain Popular, and the Defendant flead am iu 
3 ©. ner of Recovery of Action Pofular in Bar of the ſaid Action; or eli, th 
he before that Time barr'd the Plaintiff in any ſuch Action Popular, fut 

fuch Plaintiff, with gord Faith, may aver, That ſuch Recovery or Bum 

by Covin ; and if ſuch Colluſion er Covin fo averr'd, be lawfully foul j 

Plaintiff ſhall recover, &c. and the Defendant condemned of Covin or (ili 


bh 


16 


elt. 7 


endan 


as aforeſaid, ſcall have two Years Imprijenment, &c. and that no Rely \ for 
any Common Perſon to any ſuc Party, «whether before or after any nr, :r. 
fular, or Indiciment of the ſame, had, or commenced or made, hang eto ti 


ame ( 
endan, 


a, 7 


ſaid Action, ſhall be any wiſe available or effettual to let or ſurcuþl 
ſald Action, IndiFment, Proceſs, or Executien. Provided always, Ti 
Plaintiff or Plaintiffs be receiv'd to aver any Covin in any Actim Mi 


lar, where the Point of the ſame Action, or elſe the Covin or Collufun, MC 

been once tried, or lawfully found with the Plaintiff or Plaintiffs, or Kc. 
pl. Com. them, by Trial of twekve Men, and not otherwiſe, jm, & 
49. b. 50. Se. 65. It is? ſaid, That if a Recovery in a former Suit be paß Aller 
in Bar of any Popular Action, the Plaintiff may, by Reaſon of the cole 1: 

Words of the Statute, aver, That ſuch Recovery was by Covin, mii ch 

ſhewing wherein the Covin conſiſted; but otherwiſe ſuch a general Pei ten 
would be vicious. 2 5 s ing th 
As to the third Point, viz. What is a good General Iſſue, and va on tl 

may be pleaded ? I ſhall obſerve the following Particulars! Nee Ge 

Se. 66. Firſt, That if the Defendant plead Nil debet to an . 7 

vide Co. or Information qui tam, it is ſafeſt to ſay, That he owes * notify » to 
Ent. 165. b. the Informer, nor to the King; becauſe if he only plead, that It oye 
$ 0 


695. bh. i . 17 
„Hob. 327, nothing to the Informer, it may be objected, b That the whole Ua 


328. ration is not anſwered, which makes a Demand for the Kang as wel * 
| a | A ; «(i 
; * 5 5 Informer: Yet perhaps it may be a good Anſwer i to ſuch wr 
4 F: 4 „ . 0 0 4! 

Vide Cro. Ca. That in the Plea, that he owes nothing to the Informer, it 1s ned 


10, 11. implied that he owes nothing to the King, and therefore needs not kt 
& 2111.6. 20. preſſed. | „ | 
pl. 37 Sect. 67. Secondly, That if there be more than one Defendat! 


Fitz. Decies 


tantum, 6, ought * not to plead jointly that they are Not guilty, but ſeverally ! 


Rol. Abr. Hei! 2 l 
5 4 neither they, nor any of them, are guilty, Sc. 
. & VA 


e 


6.8, 68, Ti hirdly, That where-ever the Breach of the Statute, whereon 

h Suit is grounded, is alledged only from a Matter in Pais, and not 

m Matter of Record, the Defendant * may plead, that he owes nothing, « 21 H. 
that he is not guilty, Sc. but if it be alledged from a Matter of Record, pl. 20. 
n a Plea is not good; becauſe a Record is not triable by the Country, — I 
only by itſelf. | 
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7. 14. 


Ee: WW: | - Vide 21 Jac. 
. 69. Fourthly, That if the Defendant be within the Benefit of any 14 Par: 4. 
/ of a penal Statute, he might, according to ſome, always give it in | 
vidence on the General Iſſue, in a Suit on ſuch Statute : But if he have » 2 Rol. Abr. 
ter in his Diſcharge depending on a ſubſequent Statute, it hath been hol- 683, pl. 10, 
« (even ſince the Statute of 21 Fac. 1. 4.) That he muſt plead it ſpeci- 98 1 
and cannot give it in Evidence. But this ſeems contrary to the expreſs « 2 Rol. Abr. 
New of the ſaid Statute; by which it is enacted, That if any Suit ſhall 683. pl. 13. 
rought againſt any Perſon for any Offence againſt any penal Law, either 1 
jr on the Behalf of the King, or by any other, or on the Behalf of the 
ww and any other, it ſhall be lawful for ſuch Defendant, to plead the Ge- 
[ Iſue, that he is Not guilty, or that he owes nothing, and to give ſuch 
ial Matter in Evidence to the Fury that ſhall try the ſame, which Mat- 
being pleaded, had been ſufficrent in Law to have diſcharged the ſaid De- 
ant againſt the aid Suit, and the ſaid Matter ſhall be then as available, 
Il Intents and Purpoſes, as if it had been ſufficiently pleaded in Bar. 
70. Alſo it is enacted by the ſame Statute, Par. 2. That if the 
endont to any Suit, commenced by, or on the Behalf of the King, or any 
| for any Offence againſt any penal Statute, plead, That he oweth no- 
„, that be is Not guilty, and the Plaintiff or Informer, upon Evi- 
e to the Jury, ſhall not prove the Offence laid in the ſaid Suit, and that 
ame Offence was committed in the ſame County in which it is laid, the 
endant ſhall be found Not guilty, 
ed, 71. It is provided by the laſt Paragraph of the faid Statute, That 
Clauſe thereof ſhall extend to any Suit on any Law againſt Popiſh Recu- 
5, &c. or againſt Champerty, &c. or concerning defrauding the King of his 
un, &c. or the tranſporting of Gold, or Silver, or Munition, &c. or Wool, Vide ſupra 
ther, but that ſuch Offence may be laid in any County, at the Pleaſure Sea. 56. 
he Informer. But Quaere, if the laſt Words of this Proviſo, viz. but 
ſuch Ofence may be laid in any County, do not reſtrain the Excep- 
intended by it to that Part of the Statute only which relates to the 
ing the Offence in the proper County? For if ſo, the Defendant in a 
on the Laws, mentioned in it, may give the ſpecial Matter in Evidence 
be General Iſſue, as well as in a Suit on any other penal Statue. 
ec, 72. As to the twelfth Particular, viz. By whom the Replica- 4 6 Co. 20. a. 
1s to be made in ſuch an Information or Action: It ſeems agreed, * bores Cro. Jac. 
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t regularly a Replication to a ſpecial Plea to an Information in the Da El. 138. 
e Dog's of eſtminſter-Hall, ſhall be made by the Attorney General only, Pl. 13. 

cl WP, 11 Reſpect of the King's Intereſt in the Suit, is preſumed to be moſt 2 5000-43: 
eu er to be conſulted concerning it; and by the ſame Reaſon it © ſeems that 127. ; 
gcc Replication in a Suit before Inſtices of Aſſize, ſhall be made by the 9 365. 
or 0s © the Aſſizes only. Alſo it is faid, That the Replication to a 7 399539 


eral Iſſue! . . . gone a.z68.a. 395. 
Mae in an Information qui tam in the Courts of King's Bench or a: 


ant, "2k may be made in the Name of the Attorney General only, by 5 N 
ally » age of thoſe Courts. But in moſt of the 5 Precedents I can find jac. coz. 


ACtiOns 9271 tam, the Replication is made by the Plaintiff only. Alſo ENS 49: 
a Demurrer by the Informer only to a Plea in Bar to an! Informa- 5. y 55 If Ge 


* lam, without any Mention of the Attorney General. And if the 165. b. 166.a. 
ey General, Gk. ſhall abſolutely refuſe to make a Replication to 1%: Þ. 


4 B any 471, &. 
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2598 Of Information. boi 
ide fupra any Plea to an Information, ſurely the Informer may be * anime 
2 64. make it himſelf; for otherwiſe it would be in the Power of the And 
5 C9, 48. b. ö | . , IN 
General, c. by refuſing to make a Replication, wholly to det 
Suit. 7) = i "RO 
Set. 73. As to the thirteenth Particular, vis. In what Mane; 
llſue is to be joined in ſuch an Information or Action, and when * 
> Crs. Q. be tried: It hath been laid down as a ſettled Rule, That when g 
330 337-, King is to have no Part of the Thing demanded in an Action on | * 
Ent. 160. b. Statute, but only a Fine or Amercement, there is no Neceſſity eie 
deg 17 10 the Joining of the Iſſue or Venire facias, to uſe the Words qui tn þ 
00 b. 350d: Domino Rege, &c. but that it is ſufficient fimply to name the Pary, 
Actions at Common Law; for the King ſeems to have little mon 
tereſt in ſuch Suits than in Actions at Law. Yet where-ever the Phi 
e Ra. Ent. may declare tam pro Domino Rege quam pro ſeipſo, it ſeems, * That i g 
8 be no Fault to uſe thoſe Words as well in the Joining of the Ie | 
ts 49 as in the Beginning of the Suit. And if the King be to have Part dt 
* 1 Vent. Penalty demanded, it hath been “ adjudged to be a fatal Fault, ag 
2 Keb. 188, amendable after Verdict, not to mention that the Plaintiff ſues tan u] 
Vide fupra mino Rege quam pro ſeipſo, in the Joining of the Iſſue. But Luar; k 
ve. 17» 20 there are many © Precedents where the Iflues in ſuch Actions he i 
1<9.b. 163. a. mentioned the Plaintiff, as ſuing for the King; but have ſimph ung 
b. 165.b. 166. him by his proper Name, as in other Actions. And where he i a 
d a named in the Declaration, as ſuing for the King as well as for had 
Sect. 17, 20. Why ſhould it be intended that he ſues otherwiſe in the Progrek of 
Action ? + ne 
Sect. 74. As to the Place where ſuch Iflues ſhall be tried, it is end 
by 18 El. 5. That no Fury ſhall be compelled to appear in any of the g 
Courts at Weſtminſter, for the Trial of any Iſſue in any Suit (by a Ont 
f See the three Mon f Informer) pon any penal Law, for any Offence committed abny th 
laſt Sections of Miles from the City of Weſtminſter ; except in Caſe where the Attirny 0 
_ wm m_ neral for the Time being, for ſome reaſonable Cauſe in that Behalf . 
47thand 4th ſhewed, ſhall require the ſame to be tried at the Bar, in any of the Out 
eng road the Queen's Majeſty, her Heirs or Succeſſors, at Weſtminſter afor{a 
5 Which Requeſt ſhall be noted on the Backfide of the Writ of Diſtringis ug 
upon awarded, to the End the Sheriff, or his Bailiff, may, and ſhall joj 
the ſame to the Fury that are in ſuch Caſe impanelled. 
Sect. 75, As to the fourteenth Particular, vis, Where a VerdG 
be found as to Part againſt the Informer, and as to Part for lin: 
2 2 Rol. Abr. ſeems, ® That regularly, if an Offence againſt a Statute be of {ud 
mt Fl. Nature that it may be committed by a ſingle Perſon, without the l 
So. currence of any other, and ſeveral Perſons be jointly charged in or 
Ln 19, 59 formation, for one Act done by them all againſt ſuch Statute, dl. 
i them only may be found guilty, and the reſt acquitted; becauſe, tho 
Words of the Information ſeem to import a joint Charge againſt all 
Defendants, yet in Judgment of Law each of them is charged fever 
his own Offence, which cannot but be ſeveral, whether the Act, in the 
ing whereof it conſiſted, were done by one or more; and according! | 
® Supra Sect. 112 muſt be, that“ neither they, nor any of them, are guilty. Al . 
4 the like Reaſons, if one be informed againſt for having offend 6 
2 a Statute for more Times, or in a higher Degree than can be proved 1 1 
not coming to Church during the Space of ten Months, where rl 
+ 2 Rol. Abr. be proved to have been abſent but eight Months, Cc. or for I 
£27: pl. 48. ſing 1000 Quarters of Wheat, where the Evidence amounts but = 


59,60. he may be found guilty ſo far as the Evidence goes, and Not gu, 
5 | x 


rap: 16 Of beformation. 279 

„ Refidue ; for fach Offences are not in the Nature of entire Contracts. 

lich regularly muſt be fully proved in the ſame Manner as they are al- 

te}, but are in the Nature of Treſpaſſes, which it is ſufficient to prove 

«any Part, But if the Offence againſt a Statute conſiſt in making a Con- 

1d contrary to the Purview of it; as in the Caſe of Uſury, it is * ſaid, That Lane 19, 

i be alledged as having been made by two, it muſt be fo proved like- 59. ae 

e becauſe it is a Rule of Law, That if Contracts be not proved as they 

laid, they ſhall not be taken to be the ſame. 

$4.76. As to the fifteenth Particular, viz. What Judgment on fuch 

| Information or Action is good? It hath been adjudged, That where a 

atute (as that of Recuſancy, for Inſtance) ordains that the Offender ſhall 

feit ſuch a Sum, and that the Sum ſo forfeited ſhall be divided into three 

urs whereof one Third ſhall go to the King, and one to the Informer, 

4 the other to the Poor, &c. and that if the Offender do not pay, &c. 

thin ſuch a Time, that he ſhall be committed, &c. the Judgment on an 

formation qui tam on ſuch Statute may be general, that the * King and “ t And. 139, 

former that recover the whole © Sum, without making any Mention how g Style 

| ſhall be diſtributed, or that the Party ſhall be committed“ for Non-pay- Rep. 110 

ent, Cc. But on ſuch an Information, if the Judgment for the Reco- 330, | 
of the Forfeiture be given wholly for the Informer, without any Men- hy 2a 

n of the King, it hath been holden, © That it is totally erroneous. Yet it Vide 2 Keb. 

th been adjudged, That if on an Information qui tam, wherein, as it is ap oy 30. 

d the Informer hath no Right to any Part, but the King ought to have: 8 1 


Whole, Judgment be given that the Defendant ſhall forfeit the Sum * Styles Rep. 


> Informer the other, ſuch Judgment is erroneous f only as to the later 129, 130. 
„wherein it awards to whom che Penalty ſhall go; but ſhall ſtand for 

: Clauſe concerning the Forfeiture, which ſufficiently entitles the King 
the Whole. And it hath been adjudged, * That if there be no Clauſe Dominus 
all concerning the Forfeiture in a Conviction on a penal Statute, but - io Mr 1 
implied. = * 

Wert. 77. As to the ſixteenth Particular, viz. Whether the Penalty of 

nal Statute, may be compounded or granted over? It is enacted by 18 

5. That no Informer, or Plaintiff, ſhall, or may compound or agree with 

| Perſon or Perſons, that ſhall offend, or that ſhall be ſurmiſed to offend a- 

nt any Penal Statute, for an Offence committed or pretended to be com- 

ted; but after Anſwer made in Court unto the Information or Suit in that 

balf exhibited, or proſecuted : Nor after Anſwer, but by the Order or Con- 

of the Court in which the ſame Information or Suit ſhall be depending; 

Pain that whoſoever ſhall offend, in making of Compoſition, or other Mi 

rao, contrary to the true Intent and Meaning of this Statute, or ſhall 

dur or Pretence of Proceſs, or without Proceſs, upon Colour or Pretence 

m Matter of Offence againſt any penal Law, make any Compoſition, or 

e Money, Reward, or Promiſe of Reward, for himſelf, or to the 

of any other, without Order or Conſent of ſome of her Majeſty's Courts 
eſtminſter, and ſhall be thereof convict, ſhall ſtand on the Pillory, &c. 

C ever be diſabled to purſue, or be Plaintiff or Informer in any Suit 

ation upon any Statute Popular or Penal ; and ſhall alſo forfeit 


Pounds, &c. 


ef, = | 
» 185 It ſeems h clear, both from the Preamble and the whole Te- en oe 
ite : . ions 
A ra: tatute, that it extends only to Suits by Common Informers, and the Statute, 
Ole by a P arty grieved. | and the 22d, 
85 47th, and 49th 
| Sections of this 


Sec. 79. Chapter. 


ntioned by the Statute, and that the King ſhall have one Moiety, and . 


a judgment Qyod Convictus eft, it is ſufficient, for the Forfeiture Mich. 3 Geo. 
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„Hut. 35. Sec. 79. But it hath been holden, That it extends as well tg f 


b 1 Keb. 106. b And alſo that it extends to the compounding of Suits cominenced in Co 


Matters, appears both by the Preamble, and Body of the Statute, and 
© 4 Co. 36,37. former © Reſolutions, to be made in Affirmance of the Comm Fu 


Moore 763. That all Commi ions, Grants, Licences; Charters, and Letters Patent, u 


; Inf. "3: or to be made to any Perſon or Perſons, Bodies politick or corporate why 


187. ever, of Power, Liberty, or Faculty, to diſpenſe with any others, or n. 
2 Rol. Abr. 
87. pl. 12. | 25 | | . 
+ 3 =" gx nour or Purport of any Law or Statute, or to give or make am War 


tray. for any ſuch Diſpenſation, Licence, or Toleration to be had or mats 5 


That all ſuch Commiſſions, &c. ſhall be examined, heard, tried and in 

mined by, and according to the Common Laws of this Realm, and nu an 
Wie. 5 

Ne 81. But it is provided, That this Af ſhall not extend to an n 

rant or Privy Seal, made or directed by the King to the Fuſtices if il 

Bench, or the Exchequer, or of Afjiſe, or of Oyer and Terminer ani (al 

Delivery, or Peace, or other Fuſtices for the Time being, having Pm! 

hear and determine Offences done againſt any penal Statute, to compunl 

the Forfeitures of any penal Statutes, depending in Suit and Yueſtim 

them, or any of them reſpectively, after Plea pleaded by the Defendant 

« ; Inſt. 138. Seck. 82. It is faid by Sir? Edward Coke, That ſuch Juſtices, by ii 

Warrant, Sc. can make ſuch Compoſition for the Uſe of the King a 

However it ſeems, That by 18 El. they may give Leave to an Inſm 

© Vide ſupra to compound with a Defendant after Plea pleaded. 1 

_ 64, 6, Seck. 83. Alſo it is provided, That the ſaid Adi ſhall not extend tik 

DE Grants, Letters Patents, or Commiſſion heretofore granted, of, for, i 

cerning the licenſing of the keeping of any Tavern or Taverns, or ſelling, 

tering or retailing of Wines to be drunk, or ſpent in the Manſjon-Halt 

Houſes, or other Place, in the Tenure or Occupation of the Party or Pt 

# ſelling or uttering the ſame ; or for or concerning the making of am 

poſitions for ſuch Licences, fo as the Benefit of ſuch Compoſitions be 14 

and applied, to and for the Uſe of his Majeſty, his Heirs or Succeſm," 

not to the private Uſe of any other Perſon or Perſons. 


5 


Ko 27 5 Of Proceſs. TO 28k 


CHAP. XXVIL 


Of P roceſs. 


ND Now I am come to ſuch Proceſs as is to be awarded upon an Ap- 
|, Inditment, or Information; for the better Underſtanding the 
wre whereof, (having premiſed that it ſeems plain, from the Nature of 
Thing, that there can be * no Need of it where the Defendant is preſent 2 B. 4. 
Court, but only where he is abſent,) I ſhall conſider it, Dale. Ch. 132. 
„„ | | ; Cromp. 150.0 
1. In General; without any particular Regard to Proceſs of Out- 
lawry. 
2, In . with Regard to ſuch Proceſs only. 


nd Firſt, I ſhall examine the Nature of ſuch Proceſs in general, with- 
any particular Regard to Proceſs of Outlawry, under the following 


iculars ; | 


1. Where it is well awarded into a County different from that wherein 
the Court fits from which it is awardet. „ 

2. What Kind of Proceſs ſhall iſſue on an Indictment, Appeal, and 

Information. 5 | as 

z. In what Manner it is to be executed. 5 ? | 
4. What is required by Statute, in Relation to Proceſs on Informa- 
mm 

5. What is the Proper Proceſs on a Default, 

b. What after a Removal by Certiorari. 

7. Where it ſhall be ſaid to be diſcontinued, or miſcontinued, or put 
without Day. 1 5 

8. How far an Error in Proceſs is fatal. 


ea. 1. As to the firſt Particular, vi. Where ſuch Proceſs is well 
Ged into a County different from that wherein the Court fits from EY 
ch it is awarded: It ſeems b to be a good general Rule, That no v1 Aff. l. 6. 
ls without Writ can be well awarded on any Indictment, or Appeal, 1 = Gl 
from any Court, out of the County wherein it fits: But it ſeems Bro. Jurif. 
kd, © That ſuch Proceſs by Writ may, by the Common Law, be well 203. 


ded into any County of England, either by the Court of King's pg p94 
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b, or by Juſtices of Eyre, upon an Indictment, Sc. before them, *S.P.C.146.a: 


It is clear, That Juſtices of Oyer and Terminer have the ſame Power, in 1 en a 


tion to Perſons indicted or appealed before them of Felony, by Force of 198, 199. 


. 7 WY: : 8 | . . . 4 | 
3- 11, whereby it is recited, That in Times paſt ſome Perſons appealed 8 7 ; 
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Fed of divers Felonies in one County, or outlawed in the ſame County, 
| P dwelling, or received in another County, whereby ſuch felonious Perſons 
"ond cutlawed, had been encouraged in their Miſchief, becauſe they might 
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© Crompton's Treatiſe, I ſhall refer the Reader to the © Authors which more parti; 


Ch. 8. an Appeal, Indictment, and Information; I ſhall endeayour to ſhey, 


ret 


rot be attached in another County; and thereupon it is enacted, hrt 5,, 

aſſigned to hear and determine ſuch Felonies, ſhall direct their Mig to al 

Counties of England, where need ſhall be to take 2 Perſons indie 

Sect. 2. It is obſervable, That the Miſchief complained of in q 

amble of this Statute relates as well to Perſons appealed, as to thop x 

are indicted ; and therefore it ſeems reaſonable to conſtrue them lg 1, 

within the Meaning of the Purview, though they be not within the 1, 

of it, which extends only to Perſons indicted. 

» Vide Crom. Sect. 3. It ſeems queſtionable, * Whether Juſtices of Peace, bent 
Juluce 149. ſigned * by their Commiſſion to hear and determine Felonies, are yy 
Lamb. B. 4. Within the Meaning as Letter of this Statute ? For, as on the other gt 
Ch. 8. may be argued, That this being a remedial Law, 'ought to receive «fax 
94 ” ones able and large an Interpretation as the Words will admit; fo on the d 
33. Side it may be ſaid, That the Preamble of the Statute making Meniy 
well of Perſons appealed, as of thoſe who are indicted, cannot be tha 

to have any manner of Regard to Juſtices of the Peace, before wha 

Appeal lies; and nothing can be more reaſonable than to conſtrue oh 

of a Statute by another. ES | 

Set. 4. But by 22 H. 8. 5. Par. 5. Fuſtices of Peace of the Shin, 

wherein any decayed Bridge ſball be, &c. ſhall make Proceſs into eum i 

within this Realm, againſt any Perſons who ought to amend ſuch Bridy, 

preſented before them to be decayed, &c. Alſo they have the like Por! 

other Statutes in many other Caſes, for which, not being fo properfr 


mw 151, treat of the Office of a Fuſtice of Peace. 


Lamb. B. 4. As to the ſecond Particular, vig. What Kind of Proceſs ſhall iſ 


Firſt, Where ſuch Proceſs onght to have the Clauſe of Non omits. 
Secondly, In whoſe Name, and under what Teſte, it is to be mad: 
Thirdly, What is the proper Proceſs on Indictments for Crimes of al 


ferior Nature. | 


Fourthly, What is the proper Proceſs on Informations. 1 

Fifthly, What is the proper Proceſs on Appeals, and on Indices Ot 

Treaſon, Felony and Mayhem. | th 

Sixthly, How many Days there ought to be between the 7% ni q | 

turn of ſuch Proceſs. * 

Sect. 5. As to the firſt Point, vis. Where ſuch Proceſs ought to 5 

'*Crompton's the Clauſe of Non omittas : It is laid * down in ſome Books as 2 IF" 
E 8 Rule, That in every Suit, to which the King is a Party, the Proceb c g 5 
Ch. 8. '+ to have the Clauſe Non omittas propter aliquam libertatem, Sc. | 3 
Dale. Ch. 132. Secrf. 6, But I do not find this Rule obſerved as to all Kinds df * 
3 by the King, in the beſt Precedents; for though the ſaid Clauſe $0 E 
18. tioned in every Award of Proceſs on © Indictments (except only * 0%! g 
2 102. even ons Informations qui tam, in Coke's Entries; yet it is omitted nh 7 
2. . Awards of Proceſs I can find on Informations of ® Intruſion on my d 


1 H. H. P. C. Lands, or of i Trover and Converſion of his Goods; and yet thele l 
H. H. p. C leaſt as much, if not more properly, the Suits of the King, 


Vide infra | 


Sect. 17. © Coke's Ent. from 352 to 363. Co. Ent. 358. b. s Co. Ent. 365. a. 366. 4. 367.47 
7 35 3 35 | 
A Co, Entr. 372. a. 376. a. 379. a. 381. a. 387. b. 1 Co. 16, 17. © Coke's Ents. 390. b. 


5 


Gf 


haps 27- Of Proceſs. 2 
ged. 7. As to the ſecond Point, vis. In whoſe Name, and under what 
e ch Proceſs is to be made. It is exprefly * enacted by 27 H. g. 5 vide 4 Inſt 
. z. That all Manner of Proceſs upon Indietments of Treaſon, Felony, or 295: ah 
reſpuſs fo be made in every County-Palatine, and other Liberty, ſhall be mad: 
ly in the Name of the King ; and that every Perſon having ſuch County- 

glatine, or any other ſuch Liberty, to make Proceſs, &c. ſhall make the 

oe in the Name of the Perſon that hath ſuch County-Palatine, ; c. 
$ 3.7.3, And as to Proceſs on Indictments in any other Courts, there 

\ be no * Doubt but that it ought alſo to be in the Name of the King: 
aa if it iſſue from the Court of King's Bench, it © ſeems clear That it 3 * 
joht to be under the Teſte of the Chief Juſtice, or of the Senior Judge of Dalr Jul. 
Court, if there be no Chief Juſtice; and if it iſſue from any other Ch. 193. 


Port, there ſeems to be the ſame Reaſon that it ought to be under the 94 


fe of the firſt in the Commiſſion; and that ſuch a Teffe will be ſuffi- Cro. Ca. 393. 
at. It is holden indeed by * Lambard, That every Proceſs on an Indict- f H. H.P.C. 
| . | = 199. 

ent before Juſtices of Peace, ought to be under the Teſte of ſome two « Lamb. B. 4. 
ſtices: But there are Precedents to the contrary in * Crompton; an 

Lanburd. Neither do the * Authorities cited by Lambard ſeem to Ch. 132 

me up fully to his Point; for they ſeem to amount to no more than * Crompton, 
„ That one Juſtice of the Peace cannot award Proceſs on an In- rgeccthepei 
Eiment, but that two of them at the leaſt muſt do it, and that fitting Procelents 


d even Ses Dalt. Juſt 


i a & A ed Precedents 
e Court in the Seſſions: And indeed it ſeems plainly to appear, from the 8 


ommiſſion it ſelf, That one Juſtice has no Authority either to take an S 7 52 


cunent, or to proceed upon it: But I do not ſee the Conſequence, That * Bro. Peace, 
cauſe an Indictment cannot be taken, nor proceeded upon, by leſs than L 
jo, therefore the Proceſs cannot be teſted by leſs than two 


FP” 4 Fa to the ref Point, vis. What is the proper Proceſs on In- Crompt. 151. 

Ae rr age rr Fe Dri Bongo Hary « 
pe | atter, and the conſtant Courſe of * Prece- Ch. 8. Sect. 

nts, That a Venire facias (which is but in Nature of a Summons to cauſe B 7 8 

: Party to appear) is a proper Proceſs to be firſt awarded on an Indict- 1 * 

at for any Crime (whether againſt the Common Law, or Statute,) under 15% b. 151. 


Degree of Treaſon, Felony, or! Maihem, except in ſuch Caſes where Oe c 


1 0 Ki — . 2.4. 
other ® Proceſs is directed by ſome Statute. Alſo ſuch a Venire ſeems to Ch. 8. : 


the firſt proper Proceſs on an Information in the Crown-Of TN. As 
bt claimed by the King, as having been forfeited by a Felo 5 k . 5 
St, 10. If it appear by the Return to ſuch Venire, that the 8 Tug 
n& in the County whereby b eee e ee 
. y whereby he may be diſtrained, the ? Diſtreſs infinite ae 
kl De awarded from Time to Time, till he 'do appear, and by Force 0 ; 
i rang q 7 Sg 5 15 Default ſo much as the Sheriff ſhall re- 3 7 
„en im in Iſſues. But if a Nihil be returned on ſuch a Venire, a 8 
E b 1 1 Th | 8 6 3 
. rt's* Abridgment, That in Oyer and Ter- Ra. Ent. 
4 55 Party at the firſt Day make Default, a Man * have a Ve- vr 923 
Tx > 97 Pone per vadios, &c. at his Election; the Meaning where- „ aund 271 
; ps may be this, That if the Defendant, being ſummoned on the Ve- Om” 


A O not 1 . N : | x: 150, 151. 
ppear, the Proſecutor may either take out a ſecond Venire, Lambard B. 4. 


a" Pone Rs 
he 2 Fc. But I cannot find any expreſs Authority, __ q 
to juſtify the making either a Pone per vadios, &c. or a Ca- Ch. 9 5 


34,78. Þ Regi Ie a 
| I Abr. 296. A 1. Finch 3 5 2, 353. Dalton's Sheriff, Ch. 34, 78. Dalt. Juſt. Ch. 7 3 2 


i * Fitz. P ide Fi 
10. Fitz. Pro, 213. Treſ. 232. 29 Ed. bigs 8. gt . deg OOTM - 


pias, 
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340. a. 350.a, after by Diſtreſs infinite, where by the Return the Party appeal 


Pl. 4. the fame Felony, and in ? all Appeals whether of Maihem or Felony ; from wi 
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pias, the firſt Proceſs on any Indictment under the Degree of Mär 
or Felony, &c. except only where ſuch Proceſs is expreſſy given by fon 
Statute. i | | A 5; 8 

Seet. 12. As to the fourth Point, viz, What is the proper Proc 
* Cokes Ent. Informations: It ſeems, that a Capras againſt a Commoner, and 2 J 
372.2. 367-a. ſlr ingas againſt a Peer, are the firſt proper Proceſſes on an Irformatin f. 
8 an Intruſion on the King's Lands, or for a © Trover and Converſion of 


v Co. Ent. Goods: And either an * Attachment or © Subpzna, at the Election t ir 


$67.3. Informer, were by the Common Law proper Proceſſes on all Informim 
OO 399. qui tam on Popular Statutes. And ſo was a * Summons in all Origingky 


4 Coke's Ent. Debt on ſuch Statutes, in the ſame Manner as in an Action of Debt vs 
305 N Common Law; and an“ Attachment or Pone per vadios, &c. in other 1 
5 2 tions on ſuch Statutes, in the ſame Manner as in Actions upon the (i 
370. b. 351. b. and in Actions of Treſpaſs at Common Law. 
1 And 43. Sec. 13. And it is enacted by 21 Fac. 1. 4. By which all Populargy 
Co. Entr. on penal Statutes are reſtrained to their proper Counties, as is 


Mo . b „ . 1 
11 64. b Large in the precedent * Chapter of Informations, That the libe Prog 


pl. 2,3. ſued or proſecuted, by Force of, or according to the Purport of the ſail 
: op of be had and awarded, to all Intents and Purpoſes, as in an Actim if Tr 


b Co. Ent. paſs Vi & Armis at the Common Law. And * conſequently the Pra i 


x7 oe all ſuch Suits muſt now be by Attachment or Pone per vadios, & ud 


351. a Af{ufficient, ” otherwiſe by Capias, 

Oe 406. Sed. 14. It is, as I take it, the uſual Practice of the Crown-Offie,m 

i Finch or Criminal Information, firſt, to award a Subpæna; and after the Ren 

Law 355- thereof if no Appearance be entered in four Days, and an Affi ii 

k Vide Ch.26. ; | | 

Sekt. 32. to made of the Service of the Subpæna, to make out a Capras of Ca 

_ 29. A where the Defendants are informed againſt in their private Capacity, 
e Finc +” BY. | urn f - 

3 * Diſtringas, where they are ſued as a Corporation aggregate. 

35 2, 355. Set. 15. As to the fifth Point, viz. What is the proper Procekd 

" x Rol. Abr. Appeals, and on Indictments of Treaſon, Felony and Maihem : It ten 


xls e certain, That a Capras is the firſt Proceſs in all Indictments of * Treat 


Pal 449 it ſeems reaſonable to conclude, That it ought alſo to be the firlt Fr 


1 Keb. 159. in an Indictment of Mayhem, as well as of Felony or Treaſon. 
pl. 109. Sef. 16. As to the ſixth Point, vix. How many Days there mult 
277. D. between the Teſte and Return of all ſuch Proceſs : It ſeems agreed, l 
" Vide Salk. there cught to be at leaſt fifteen Days between the 7% and Return off 
3740 . ry Proceſs awarded from the King's Bench into any“ Foreign County: ® 
Wh H. P. &. that this is not required in Proceſs awarded into the ſame County wir 
194, 195. the Couft fits, 4p | 
; HRW Sect. 17. As to the third Particular, viz. In what Manner ſuch 
Pitz. Exigent, ceſs is to be exccuted : It is laid down as a * general Rule, That yd 
93 ever the King is a Party to the Suit, (as he certainly is to all Informal 
Os 9 nd Indictments) the Proceſs ought to be ted by the Sheriff hu 
340, 351. Ne ght to be executed by T 
Ra. Em. 45. and not by the Bailiff of any Franchiſe, * whether it have the Chan 
2  omittas, &c, or not, and whether the Defendant be within a F ranchil | 
ſeemingly in the County at large ; for the King's Prerogative ſhall be preferred i 
contrary Franchiſe: But it is ſaid, * That this is to be intended only mY 
IU Grant of the Franchiſe no Mention is made of Cauſes to which t 


Salk. 374. pl. is a Party. 
I 


5 | | 88 ( 
1 Lev. 61. 9 Co. 118. b. r Dalt. Ch. 132. Bro. Franchiſe, 18. 1 H. H. P. C. 577. 2 H. H. f. 
41 Aſſ. 17. Bro, Proceſs, 102. Fitz. Prerog. 21. * Bro. Prerog. 109. Franch. 31. 95 


(Ln 


$4. 18. As ts the fourth Particular, viz. What is required by Statute 
Relation to Proceſs on Informations: It is enacted by 4 & 5 Will. & M. 
IS. That no Proceſs ſhall iſſue on any Information to be exhibited by the 


hap. 27 


later of the Crown Office, till the Proſecutor have given ſuch a * Recog- vide cpa 
-1nce as by the ſaid Act, is directed. Alſo it is enacted by 18 BY. F. ch. 26. ſed. 
That * no Proceſs ſhall iſſue on any Information on a penal Statute, till a Ol . 
pecial Note be made of the Time when ſuch Information was exhibited, ch. 26. £6. 
> But theſe Matters having been already handled in the Chapter of In- 4941,42,445 
mations, in the Places cited in the Margin, I ſhall refer the Reader thither, #5; Pe r, 
ar the fuller Conſideration of them. e . 2 H. H. P. C. 
5,8. 19. As to the fifth Particular, vig. What is the proper Proceſs 3 
pon A Default: It ſeems, That if a Defendant appear to an Indictment 6AM - mh ; 
Appeal of Felony, and afterwards; before Iflue joined, make an *:6Afpl. 13. 
ſcape, whether from his Bail; or from an actual f Priſon; the Com- p * Og” 
on Capias, Alias and Pluries, &c. ſhall be awarded againſt him, unleſs But this is 
ere had been an Exigent before, in which Caſe a new Exigent ſhall be made a 
pmediately awarded. And if a Defendant, againſt whom no Exigent . PE 
xd been before awarded, make ſuch Default after Iſſue joined; and an b. : 
queſt awarded to try it, it ſeems ® that a Capias, &c. ſhall be awarded f " n. 
ninſt him ad audiendum juratam, &c. and, as I take it, the ſame Day on : 19 H. 8.1. 
Ibich the Capias is returnable, ſhall be given to the Inqueſt, (for it ſeems pl. 1. 
reed, That the Inqueſt ſhall never be taken by Default in the Caſe 9 be 
Felony, as it may for an inferior Crime.) But in ſuch Caſe, if the contrary. 
xivent had before been awarded, it * ſeems, That a new Exigent in 15 . 8 
e Common Form ſhall be awarded; and that thereby both the Iſſue ; H H. p. C. 
d Inqueſt are without Day. And it is ſaid in ſome! Books, That ſuch 224. 
xigent ſhall be Ad audiendum judicium : But this ſeems queſtionable ; A ape 
& it ſeems to be * agreed, That the Defendant ſave himſelf Fitz. Exigent, 
| 8 2 85 ndant may ave him gent, 
dm judgment by a Render at any Time before the Return of the Exi- 1 To 
4 2 3 . 
Set. 20. It is ſaid * by Sir Matthew Hale, That the Defendant in iS.P. C. 70. 
h Caſe appearing on the Exigent, ſhall plead de novo, becauſe the Iſ- 8 22 
and Inqueſt are fine die by the Award of the Exigent ; but this ſeems 10. Ki 
be made a Quœre by * Staundforde, and the ? Authorities whereon it Coro. 173. 
s to be chiefly founded, are very obſcure ; and as it ſeems may well 1x ago 
underſtood in this à Senſe, That the Court may cauſe the ſame Inqueſt 16 Af pi. 13. 
come to try the ſame Iſſue, which (according to Brook) tho it be Bre. Appeal, 
without Day by the Exigent, is not waived by it, unleſs the Defendant £:6AMpl.;1, 
to render himſelf before the Return of it. eee 
Heck. 21, Before I proceed to the ſixth Particular, vis. What is the H. P. C in. 
per Proceſs to be awarded after a Removal by Certiorari, it may not Bro. Waiver 


mproper to premiſe ſome Things concerning the Nature of a Certiora- Ow, 39. 

dd, f pI | | | 15 Exigent, 
yr l | Coro. 196. 
1, To what Courts it lies. MA ta 6 Aff. 51. 
2. Where the Court of King's Bench uſes a Diſcretionary Power in Oe 


granting, denying, and filing it. Fes, Croro. 
3 What Reſtraints are put upon it by Statute. 190 Erl. 
4. How the Fiat for it is to be ſigned. gent, 1. 
3. To whom it ought to be directed. 1 I 8 


e 39. 
C. 211. * | — — d e . ro. 192. 
| gb 3 P. C. 211. 2H.H.P.C. 225. -» P. C. 50. Letters E, F. ? Fitz, Exiger t, 10. 
C. 210 to 216 Vide Fitz, Coro. 173. Bie. Waiver de choſes, 39. Preceſs, 148. Exigent, 67. : . H. 

RP 6. Where 


Ws 


3 ing the Commiſſioners of the Cambridg ſhire Fen, &c. are ſaid by (ol 


z Mod 229, King's Bench, without expreſs Words. 


1 Rol. Abr. 


| 1 1 © may be removed is, becauſe the Offence is made Felony by a late 


186 8 Of Proc. Book 1; 


6. Where a Record may be removed into the Court-of King, Beg 
Without it. | ty b 

7. What is to be done by a Defendant before the Allowance of; 

8. How far it is a Super/edeas to the Court below. _ Bi 

9. In what Manner it is to be returned. 

10. Where a Record is removed by it. | 

11. What is to be done by the Court above, where the Record ; q 

removed, ER 


As to the firſt Point, viz. To what Courts a Certiorari lies: | tu 
endeavour to ſhew, | h , 


1. Whether it lie to all inferior Courts in general. 
2. Whether to thoſe of the Cingue-Ports. 

3. Whether to thoſe of Wales. 

4. Whether to thoſe of London. 


Sect. 22. As to the firſt Point, viz. Whether regularly it lie ug 


Certiorari, 8, have done. 4 


; , Salk. 194: Se. 23. And accordingly it ſeems to be agreed, That ſuch a 
Pre. Ca. 265. FHorart lies to ? Juſtices in Eyre, and alſo to thoſe of * Gaol-Delnen,d 


3 Mod. gz, of a *County-Palatine, and to the! College of Phyſicians, having 2 
27 1 cial Power by Statute to fine and impriſon for certain Offences ; a 
Contra 1 Keb. Juſtices of Peace, Sc. even in ſuch Caſes which they are impope 
43. pl. 87. by Statute finally to hear and determine, and alſo to * Commiſſions! 


2 Keb. 722. 


1 Sewers, notwithſtanding the Clauſe in 13 El. g. Par. 5. That the ai | 
21 Sid. 226. mifſioners ſhall not be compelled to make any Certificate or Return of fbr 


n miſſions, or of their Ordinances, Laws, or Doings, &c. For it hath bert 
295. judged, ' That this is intended to exempt them from returning their W 


A Salk. 144. into Chancery, a8 by the Statute of H. 8. they were obliged to do, 
. 


Far. 118. ſhall not be conſtrued to take away the Superintendency of the Co 


230. Sect. 24. As to the ſecond Point, viz. Whether a Certiorari le 


2 Lev. 223. 


| Salk. 146. Courts of the Cinque-Ports ? It hath been adjudged, That ſuch a Cl 
pl. 7. 148. 74 lies to ſuch Courts to remove an ® Indictment of Sodomy there 
395. pl. 4, 5 or an Order made by the Juſtices of Peace at a Seſſions there . 
Aleyn 49. It is faid indeed, by ® Rolle, That the Reaſon why fuch an Inden 


168. and therefore the Courts of the Cingue-Ports cannot hold Plea of k 


5 and 6 Gul. out a new Charter; by which it ſeems to be implied, That in h. 
4 r. nion Indictments in ſuch Courts of Crimes whereof they have Juri 


> Carth. 194. are not removeable. But the other Books above cited, ſeem to ſp 
: * 144- nerally of all Indictments, and to lay it down as a Rule, That 
| Mod. 93, DAS. 11 
94 „i Salk. 145. pl. 6. 1 Keb. 129. pl. 85. March 196, 197, 199. Raym. 186. 6 
1 Lev. 288. 1 Ventr. 66, 67, 68. m Cro. Ca. 252, 253, 264, 291. 1 Rol. Abr. 395, P. 
2 I. H. P. C. 212. 2 Lev. 86. 1 Sid. 356. 3 Keb. 154. © 1 Rol. Abr. 395. Pl. 6G. 

SIT 5 | 


ve of the Courts of the Cingue- Ports, uſed Time out of Mind, that 
King's Writ doth not run there, is to be intended only of Civil * ai Cr 
ſes between Party and Party, ebe o'g1#7 i 
5-8, 2 5. As to the third Point, viz. Whether a Certioruri lie to the _ £54455 
"arts of Wales? It ſeems to be ſettled, That ſuch a Certiorari lies to re- Cho: Jac. „ 
ove any Indictment taken in Wales for a Crime not capital, either at 1 Sid. 432. 
Grand Seſſions orat a * Sefſions of the Peace: But it is 4 ſaid, That — 1 
hath never been granted to remove an Appeal from Wales; * neither 46. r. 475. 
Ich it ſeem to be clearly ſettled, That it lies to remove an Indictment 1 Rol. Abr. 
Felony from thence, for ſuch Indictments are never * quaſhed, as In- Ne af 
ments for inferior Crimes are. Neither do I find it agreed, ® in what 2g: 
anner the King's Bench ſhall proceed on any Indictment removed from SPE 
Lles, [74] But it is ſaid, That an Indictment of Felony ſo removed, may Poph. Ha: 
tried in the next Engliſb County, by force of 26 H. 8. But it ſeems 1 471. 
0 3. 


5 | , 
reed, That this Statute extends not to Appeals. 5 


5-4, 26. As to the fourth Point, vis. Whether a Certiorari lie to the 1 H. H. P. C. 
urts of London? It ſeems to be admitted in the late Reports, That a oranges: 
tiorari may be granted to remove any Indictment from London or ok 7 s 
daleſex ; but it is * ſaid, That he who prays it ought to give three * Cro. Car. 
ys Notice to the other Side: Alſo it is faid, That by a Certiorari to 745: 


dm, the Tenor of the Indictment only ſhall be removed by <7 * 
City-Charters. And it ſeems, That anciently that City inſiſt- „1 Mod. 64, 
on a Privilege, That all Indictments and Proceedings for any Cauſe, , Keb. 68 
tept Felony, ſhould be tried and determined there, and not elſe- pl. 8. 724. 
ere, | | Cro. Ca. 331, 


eck. 27. As to the ſecond Particular, viz. Where the Court of King's 1 Rol. Abr. 
ch uſes a Diſcretionary Power, in granting, denying and filing a Cer- 394. pl. 3. 
ri; ? adjudged, That where-e Certiorari is by 1 Ventr. 93, 
ari; It hath been ? adjudged, That where-ever a Certiorari is by Law 46 


table for an Indictment, the Court is bound of Right to award it at 1 H. H. P. 


3 nn | 799. 
d that the Court below may be unreaſonably prejudiced againſt the 1 Vent. 146. 
endant; or where there is ſo much Difficulty in the Caſe, that the Me; ** 

- = o * o 1 35. a 8 
here the King himſelf gives a ſpecial Direction that the Caufe ſhall * Supra ch. 
emoved ; or where the * Proſecution appears to be for a Matter not pro- 4 OY”. 
y criminal. : * Cro. Ca. 


4. 28. It ſeems, That the Court will not ordinarily, at the Prayer _ 
Ihe Defendant, grant a Certiorari for the Removal of an Indictment of 20k, 9 80 
ury, or Forgery, or other heinous Miſdemeanor; for ſuch Crimes de- 1 Vent. 146. 
all poſible Difcountenance, and the Certiorari might delay, if not e 
ly diſcourage their Proſecution, = 86, "EY 
2 29. Alſo it is ſaid, That the Court of King's Bench will never grant 5 Scct. 41. 
iorari for a Conviction of Recuſancy upon a Default at Seſſions; be- . 
4 12 Hardr, 409, 410. 6 Med. 246. Vide 5 & 6W.&M, 11. * Raym. 74. ? Keb 252. 
{mg ML T5, Vide ſupra ch. 25 ſect. 99. 0 Cro. Ca. 128, 26g. Term. Paſch. 5 Georg. 1. 
149. fl. 13. 43 6 , pers Bd 5 = 1 Keb. ++ Far. 119. : r 1 Salk. 150. pl. 3 
05 . 63. 1 Mod. 41. 1 Falk. 151. pl. 20. 1 Sid. 54. pl. 19. 1 Salk. 


cauſe 


*'3 Jac. 1. 4. cauſe by the * Statute ſuch. Convictions are to be removed into the Ex 
Vide B. 1. Ch. quer, and from thence Proceſs is to be awarded upon them. Butz 
10. Sect. 23. Court of King's Bench cannot proceed upon them, and therefore will u 
ſuffer them to come thither, leſt the Statute ſhould be evaded, [75] 
Sect. zo. It ſeems from the Year-Book of 16 E. 4. That it is 3 
Objection againſt the granting a Certiorari, that Iſſue is joined in N 
Court below, and a Venire awarded for the Trial of it; for it ape h 


il | 16 Ed 4. that Þ Book, where a Certiorari had been granted in ſuch a Caſe, tha 


[i wi TN Court being after wards appriſed of the Matter, remanded the Cauſe, 

[| 162. Sect. 31. It ſeems © agreed, That a Certiorari ſhall never be _ 

j | ol omg 49. to remove an Indictment or Appeal after a Conviction, . [76] unleſs fy 
ul 6 Mod. 17. ſome ſpecial Cauſe; as where the Judge below is doubtful what Judgment 
bl proper to be given; for unleſs there be ſome ſuch Reaſon, the Judge wh 


1 BE tried the Cauſe, ſhall not be prevented from giving Judgment in it; 
il it cannot be intended but that he is beſt acquainted with the Circunſy 
ces of it, and conſequently beſt able to Judge what Fine, or other Pull 
ment 1s proper for it. | 10 A 
1 Sid. 296. Sec. 32. But it hath been adjudged, That a Certiorari for the] 
Keb. 81,82. moval of a Preſentment before Juſtices in Eyre, of a Matter whichii 
quirable and puniſhable by the Foreſt Law only, ſhall not be granted h 
fore, but only after Conviction ; for if it ſhould be granted befor th 
Offence would be diſpuniſhed ; but if it may be granted after Conn 
in order to give the Party, the Right of whoſe Freehold is concendj 
it, an Opportunity ſo far to © traverle it. 


e Vide Fitz. 


A. 442. E f 
4 Inſt. 5 Sect. 33. The Court has * refuſed to grant a Certiorari to remor q 
2251 Recognizance of Appearance before Juſtices of Oyer and Terminer, f 
1 wap 3- 48. becauſe the Court below is moſt proper to judge, upon the whole ( 


Bro. Foreſt, 3. cumſtances of the Caſe, which are equitably to be conſidered, whetha| 
l 5 715 ought to be eſtreated or not. ow 
Dominus Secz. 34. There is a Rule in the Court of King's Bench, That wl 


Rex verſuz der of Commiſſioners of Sewers ought to be filed without Notice gi 


B x4 to the Panties concerned. Alſo it is every ? Day's Practice of that c. 
eVide 1 Sal. before it will ſuffer the Return of a Certiorari for the Removal of th | in 
6 N 10 5- ders of ſuch Commiſſioners to be filed, to hear Affidavits concerning ll :; 
| pl. f. ene Facts whereon they are grounded; and if the Matter ſhall {till app 1 


A contrary. doubtful, to direct the Trial of feigned Iſſues, and either to file thei 
bl turn, or ſuperſede the Certiorari, and grant a Procedendo, as ſhall a 
| k Vide 2 Keb. to be moſt reaſonable for the Trial of ſuch Iſſues, and to give 
| $00. pl. 63. againſt the Proſecutor of the Certiorari, if it appear to have been g 
bl leſs. 3 . SLY ns | 
| | Se#. 35. As to the third Particular, viz. What Reſtraints have be 
| by Statute upon the granting a Certiorari ; It 1s enacted by 1827 
1 M. 13. pl. 7. That no Writs of Habeas Corpus, or Certiorari, l be g 
1 ed to remove any Priſoner out of any Gaol, or to remove any Recegn! ö 
1 vide Sall-: except the ſame Writs be * ſigned with the proper Hands of the Chief / 
Wo 50. pl. 19. or in his Abſence, of one of the Fuſtices of the Court out of which ! | 
e WWrit ſhall be awarded or made, upon Pain that be that wwriteth bs 
Writs, not being figned, as is aforeſaid, to forfeit for every ſuch Vn 


Pounds. | OAT 11 

Sec. 36. Alſo it is enacted by 5 & 6 Will. & Ma. 11. That 

B Time, no Writ of Certiorari whatſoever, at the Proſecution of any * 

0 dicted, be granted out of the King's Bench, to remove any F 1 
n ſentmeſit from any General or Quarter-Seſfions, before Trial, but fs 


HL * ; * 82 Py 0 ! d, 
" of Counſel, and by Rule of Court made in open Court. But it is provide 


Pei. 37. It is enacted by a2 Ca. a. 12: Pri Be all Defects of Re- 


g, upon any Order by Fuſtices of Peace in purſuance of that Statute, 


Jap. 27 - Of Proceſs. 289 


ati fach Writ may be granted by any Fuftics of the ſaid Court, vlg 
mes ſhall be endorſed thereon, and alſo the Name of the Perſon at whoſe In- 


ee it is granted. 


5 of Cauſeys, Pavements, Highways, or Bridges, ſhall be preſented in the 

"ty only where ſuch Cauſeys, &c. lie, and not elſewhere; and that no Indici. 

ur Preſentment ſhall be removed by Certiorari, or otherwiſe out of the 

i County, till ſuch Indiftment or Preſentment ſhall be traverſed, and Fudg- 

if thereupon given. And it is farther enacted by 3 & 4 V. & M. 11. That 

Matters concerning Highways, &c. ſhall be determined in the County where 

\ lie, and not elſewhere ; and that no Preſentment, Indictment, or Order made 

Virtue of that Act ſhall be removed by Certiorari, &c. But it is enacted 

-& 6W.&. M. 11. That if the Right or Title to repair ſuch Cauſeys, &c. 

cane in Queſtion, upon Suggeſtion and Aﬀidavit of the Truth thereof, a 

orari may be granted to remove ſuch Indictment or Preſentment into tbe 

7s Bench, &c. upon the like Recognizance as is required by the ſaid Sta- 

as to other* Certiorari's, for the Removal of Indictments from Seffions, * See che Sta- 
which I ſhall refer the Reader to the forty-fixth and following Sections. 8 13 4 
0 it hath been adjudged, That if the Seſſions manifeſtly exceed their "%; aa 


Par. 16. 
thority, in making Orders concerning Highways, ſuch Orders may be 7 See B. 1. 


oved by Certiorari into the King's Bench, and quaſhed. way — 

hell. 48, It is enacted by 7 & 8 Will, & Ma. 6. made for the Reco- 

x of ſmall Tithes before Juſtices of Peace, That no Proceedings or Fudg- 

% Virtute | thereof ſhall be removed or ſuperſeded by any Writ of Cer- 

ri out of any Court whatſoever, unleſs the Title of the Tithes, &c. ſhall 

in Qyeſtion. And in the Conſtruction hereof, it hath been adjudg- 

That if the Party inſiſt on any Matter of Law before the Juſtice Dominus 

Peace, which 1s any way doubtful, as on a Cuſtom in a Pariſh to be _ "or. 

harged of a certain Kind of Tithe, &c. the Order may be removed Te Boy 

hin the Intent of the Statute. ſexto Geo. 1. 

4. 39. And it is enacted by 12 Car. 2. 23. Concerning the Exciſe, Keb. 
35. That no Writ of Certiorari ſhall ſuperſede Execution or other Pro- 318. pl. 10. 
that Execution, and other Proceedings, ſhall and may be had thereupon, 

fuch Writ, or Allowance thereof notwithſlanding. And the like is ge- 

ly enacted by other Statutes concerning the Revenue; for which I ſhall 

the Reader to the ſeveral Stahutes. „ EC a 

ect. 40. As to the fourth Point, viz. How the Fiat for a Certiorari 

o be figned : It is (aid, * That if a Certiorari be taken out in Vaca- 41 Sal 150. 
and teſted of the precedent Term, the Fiat for it muſt be ſigned by Pl. 19. 

e Judge of the Court, ſome Time before the Eſſoin-Day of the ſubſe- 

nt Term, otherwiſe it is irregular, and the Court upon Motion will or- 

a Procedendo. But it is ſaid, That there is no Need for any Judge to 

the Writ of Certiorari it ſelf, but only in ſuch Caſes wherein it 1s 

red by Statute. 

ect, 41. As to the fifth Point, viz. To whom the Writ of Certiorari 

o be directed; It ſeems, That notwithſtanding * regularly it ought 5 Keb. 13. 
8 directed to the judge of the inferior Court, yet in ſome Caſes it 1 H. 6. 18 b. 

be directed to the proper * Officer known to have the Cuſtody of 16. a2. 
Record to be removed, and in ſome other Caſes to * others, as ſhall 197 Wag 
oſt agreeable to the uſual Courſe of approved Precedents, which Hob. 135. 


MS to be the beſt Guide whereby to judge of this Matter. And ac- : _ Ch, 
| | Style 371. 
© See the Caſes cited to the other Parts of this Section. Dyer 163. pl. 5 6. 2 Lev. 223, 


4E cordingly 


Entr. 110. pl. 4. 


— — - * 


2 74. b. before a Coroner, it ſhall be directed to the Coroner alone , and * 


Pl. 54, 55. 
6. , 


Z , _ 
Raſt, Entr. according to Lambard, they are never directed to him: Yet it b d 
42 * for granted in the * Year-Book of H. 7. That after a Recogniza þ 


Indictment, as by the Cuſtos Rotulorum. And I queſtion whether it can be wel n 


409. But if there are ſufficient Precedents to warrant the directing the 
Fats Rec. rari to him as Cuſtos Rotulorum, there can be no Doubt but that a Ra 

11 H. 7. 5. by him as ſuch will be good. 8 | 

ra 1 Sect. 44. As to the fixth Point, viz. Where a Record may be reno 


Pak. Ch. a Writ to authoriſe them to do it. Alſo it ſeems to be * agreed, I 


F. b. ? Seck. 45. As to the ſeventh Point, viz. What is to be done by a Da 


See March 
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Regiſter cordingly it ſeems, That for an Indictment or. Confeſſion of an [Fr 


Raſt.Ent. 55. Appeal, both * to the Sheriff and Coroner ; and for an Indictment ng 
a N b. Crnque-Ports, to the © Mayor and Jurats ; and for an Indictment at u 

Judic 56. ſiſe in a County Palatine, to the Chancellor of ſuch * County, yy f 
Supra ch. 9. fend for it to the Juſtices of Aſſiſe. | | 
2 ip o Sec. 42. If the Perſon who ought to certify a Record, as 4 Juk 
211. of Peace, &c. who hath taken a Recognizance, &c. or a Judge of 


on 5 52, Prius, who hath taken a Verdict, or as Coroner, who hath tale 


* 2 Ked.750- tify it. d Alſo it hath been adjudged, That it may be directed to 2 
8 H.4.3. a.g. ſtice of Aſſiſe to certify a Record of Aſſiſe taken before his Compum 
8 | his Abſence. 1 

a H. hor „ Set. 43. All the Precedents, I am able to find, of Certiorar!; ful 
Pl. 4. Removal either of + Indictments, or * Recognizances from Sefliog, y 
her 163. directed either to the Juſtices of Peace for the County generally, a 
ſome of them in particular by Name, and not to the Cuftos Rotulorm;1 


2 Rol. Abr. the Peace is brought in to the Cuſtos Rotulorum, it ſhall be certified ylin 
4 4 _— But ſurely, if the Certiorari be directed generally to the Juſtices i f 
orari, 9. County, or any one of them, it may be as well returned by any d lai 


45 Aff pl. turned by him, unleſs he do it as Juſtice of Peace, naming himſelf i 


Ses into the Court of King's Bench without any Writ of Certiorari: R 
Judic. 76, b. l | | od 
77. a. agreed, That if a Juſtice of Peace, or other Judge of Record, un 
SOOT fy: taken Recognizance, or Inquiſition, or recorded a: Riot, or done up 
« Regiſter ther executory Matter, within his Juriſdiction, have ſtill contimed 
1 9. the ſame Commiſſion, Cc. without any Interruption, the Court of kn 
{pang 1 4 Bench ſhall receive ſuch Record from his Hands, without any Wit! 
ch. 7. Certiorari. Alſo it ſeems to be ? agreed, That upon the Death of bot 
| 5 7- Juſtices of Aſſiſe, the Clerk of the Aſſiſen may, without any Ceri 
> Via Hob. bring in the Records of the Verdicts of N Prius : But that the E 
133. tors or Adminiſtrators of a Judge, can in no Caſe bring in a Record will 


> > > wa_,8S x 


* = 


1b 4. Record which is executed as by Acquittal, &c. can be brought into 2 
7 , Court without a Writ. And it ſeems to be the ſtronger * (Oy N 
pl. 28. neither a Juſtice who is out of Commiſſion at the Time, nor one wn 
Bro. Record, been out of Commiſſion, but is afterwards reſtored, can certify aN 
3 Hl. cord without a Writ of Certiorari. | 


Crompt. 132, dant before the Allowance of a Certiorari; It is enacted by 21 Jae. d - 
| Be a: 17s Ba That all Writs of Certiorari for the Removal of any Indifiment of 6 
pl. 54,5556. Forcible Entry, or of Aſſault and Battery, at any Puarter-Seffions j ] 
2 Inſt 424. Peace, or otherwiſe, ſhall be delivered at ſome Quarter-Se ons of the Pa 
16s, ph.84. 55, 56. - Bally Row-419- bit 8 Hi e 2 
By * 75 8 T W 2 2 11 TING 55. Bio. Garrantie d Ane, 9 
cord, 17, 64. Bro. Certiorari, 9. Dyer 163. pl. 54. Raſt, Ent. 438. a. b. | 


3 


1 
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en Court; and that the Party indicted ſhall before the Alliance ttereof, le- 

"me bound to the Proſecutor in 10 1. with ſuch ſufficient Sureties as the Fuſtices 

Peace, at their Quarter-Seſſions, ſhall think fit, with Condition to pay unto 

ch Proſecutor within one M onth after Conviction, ſuch reaſonable Cots and 

Damages as the ſaid Juſtices of Peace of fuch Counties where ſuch Tudictments 

hall be found in the ſaid Seſſions of the Peace, ſhall aſſeſs or allow ; and in 

efault thereof, it ſhall be lawful for the ſaid Fuſtices to proceed to Trial 

ach Indrements, any 2 Writs of Certiorari notwithſtanding. 

' 5-4. 46. And the like Recognizance in the Sum of 40 J. is required by 

1; & 14 Car. 2. 6. Par. 16. concerning the Highways, on the Removal 

ff every Indictment, Sc. on that Statute, | 

Self. 47. It is obfervable, That theſe Statutes do not * extend to all In- 1 Keb. 225. 

ments at Seſſions in general, but only to thofe particular Ones therein Pt wh 3 

nentioned: But this Defect was in a great Meaſure * ſupplied by the » vide Keb. 

wules of the Court of King's Bench, which upon the Removal of an In- 33-P! 88. 

ament from London or Middlefex, required a Recognizance from the , gay. 56 i. 

Defendant to carry down the Record to Trial the ſame Term, on which pl. 5. 

be Certiorari was returnable, or the Sittings after; and on the Removal of 1 — K 

Indictment from other Counties © required ſuch Recognizance for a Trial 336. FT 

the next Aſſiſes. [pp] | | 

Set. 48. And agreeably hereto, it is enacted by g & 6 M. & M. II. 

d8& g Guil. 3. 33. That all the Parties indicted at a General or Quar- 

r-Seffions of the Peace, proſecuting a Certiorari, before the Allowance there- 

fall find two ſufficient Manucaptors, who ſhall enter into a Recognizance 

the Sum of 20 l. before one or more Juſtices of the Peace of the County or 

ace, (or * elſe before one of the Judges of the King's Bench, in which ee * 

ge ſuch Fudge ſhall make Mention of it under his Hand, on the Back of the & 9 Cuil. 3. 

rit) and the Recognizance ſhall be with Condition, at the Return of ſuch 33. 

rit, to appear and plead to the IndiFment or Preſentment in the Court of 

ng's Bench, and at his own Cofts to procure the Tſſne that ſhall be joined upon 

. aid Indictment or Preſentment, or any Plea relating thereto, to be tried 

the next Aſiſes for the County herein the Indictment was found after 

ch Certiorari ſhall be returnable, if not in London, Weſtminſter or Mid- 

x ; and if there, then to cauſe it to be tried the next Term after wherein 

þ Certiorari ſhall be granted or at the Sitting after the ſaid Term, if the 

wrt of King's Bench ſhall not appoint any other Time for the Trial thereof: 

4 if any other Time ſhall be appointed by the Court, then at ſuch other Time, 

i to give due Notice of ſuch Trial to the Proſecutor, or his Clerk, in Court, gs 

8 * alſo, That the Party or Parties, proſecuting ſuch Certiorari, ſhall ap- „Gul Ni 

r jrom Day to Day in the ſaid Court of King's Bench, and not depart until 

or they ſhall be biſcharged by the ſaid Court: And ſuch Recognizances, 

muorart's, and Indictments, ſhall be filed in the King's Bench, and the Name 

the Proſecutor (if be be the Party grieved or injured) or ſome Publick Of- 

r, endorſed on the Back of the Indiciment; and if the Perſon proſecuting ſuch 

Fuorarl, being the Defendant, ſhall not, before Allowance thereof, procure 

 Manucaptors to be found as aforeſaid, the Fuſtices of Peace ſhall, and may 

feed to Trial of the Indiftment notwithſtanding ſuch Certiorari. — 

©. 49. And it is farther enacted by the ſaid Statute of 5 & 6 W. & 

11. That if the Defendant proſecuting ſuch Certiorari, be convicted, the 

4 Bench ſhall give reaſonable Coſts to the Proſecutor, if he be the Party 

ed or injured, or be a Civil Officer who ſhall proſecute on Account of any 

. bat concerned him as Officer to proſecute or preſent; which Coſts ſballbe taxeq 
"ng to the Courſeof the ſaid Court; and the Proſecutor for the * 4 

UC 
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292 Of Proceſs. Bos 
N ſuch Cofts, ſhall within ten Days after Demand made of the Defenday, 
Refuſal of Payment on Oath, have an Attachment granted againſt the Def 

 dant by the ſaid Court for ſuch his Contempt; and the ſaid Recognizan, fa 

not be diſcharged till the Coſts ſo taxed ſhall be paid. 

« See the figh Seck. 50. And the like in Effect is enacted by the ſaid Statute of 


Parag. 6M. & M. 11. concerning the Removal of Indictments by Certiorar; ity 
the Counties Palatine of Cheſter, Lancaſter, and Durham. | 


In the Conſtruction of theſe Statutes, the following Points ſeem mk 

remarkable. | | 1 Cas 
Sect. 51. Firſt, That notwithſtanding by the expreſs Words, Juſt 
of Peace may proceed to Trial of the Indictments, notwithſtanding ir 
Certiorari, if a proper Recognizance be not given; yet they will be in Cu 
d 1 Keb. 225. tempt to the Court that awarded the Certiorari, if they make no" Ren 
1 29 51. to it; for all Writs muſt be obeyed unleſs good Cauſe be ſhewn to the oy 
£08. pl. 68. trary ; and the proper way of ſhewing it is to return it. 
993. pl.i- Seck. 52. Secondly, That it appears from the manifeſt Purport of th 
MES Statutes, That they extend only to Certiorari's procured by Perſons inde, 
ed; from whence it follows, That thoſe, which are procured by the hy. 

Mod. 246. ſecutor of an Indictment, remain as they were at © Common Law. 
4 2 Salk. 564. Sect. 53. Thirdly, That“ theſe Statutes, being in the Affirmatis 
pl. 3. to the Taking of Recognizances, do not take away the Power which te 
Far. 10. Juſtices of the King's Bench have by the Common Law of taking Remi 
zances upon their granting Certiorari's; from whence it follows, Thi i 
any ſuch Juſtice, granting a Certiorari, ſhall take a Recognizane wn 
from that preſcribed by the Act, either as to the Sum or Condition, &, 
Such Recognizance will have the fame Force as it would have hd, i 
theſe Statutes had not been made; but it is ſaid, That the Certrrur, i 
procured by the Defendant, will not in ſuch Cafe be a Super/edeas to ti 
Proceedings below, as it would have been at the Common Law]; for ti 
Statutes ſeem to be expreſs, That the Seſſions may proceed notwil 
ſtanding any Certiorari procured by a Defendant whereon ſuch Recogis 
zance is not given, as is expreſly preſcribed. | 
Sect. 54. Fourthly, That if the Perſons offering to be Sureties, apa 

March 27. to be worth 20 J. the Juſtices © cannot refuſe them. | 

* March 27. Ser. 55. Fifthly, That if divers be indicted f in the ſame Indiime 
and ſome of them ad Sureties, and others not, the Indictment ougit il 
be removed as to thoſe who find Sureties, (becauſe they ſhall not be pi 
| diced by the Default of the others.) And, as * ſome ſay, It ſhall be rai 
* 1 Keb. 231. ved as to the others alſo. | 


TER: Ed.. Ped. 56. Sixthly, That the Maſter of the Crown-Office, in tai 


5. A. the Coſts, ought only to conſider thoſe which are ſubſequent to 
„ 18 W 
8 5. - 2 57. Seventhly, That the Proſecutor, by accepting the Cost! 


taxed, is not reſtrained from aggravating the Fine to be ſet on the Der 

dant, becauſe he has a Right to ſuch Coſts by the expreſs Words of the 1 

tutes; and therefore the Defendant can claim no Indulgence from 

ving paid them: But in other Caſes, after a Proſecutor has excepted f 

from a Defendant, he cannot by the Rules of the Court, aggravan | 

Fine; becauſe in ſuch Caſes, having no Right to demand Cots , if ben 

them at all, he muſt take them by way of Satisfaction of the ware! 

i 1 Salk. 55. ter which it is unreaſonable in him to harraſs the Defendant. And « 
pl. . take tobe a common Practice; tho in Salkeld's Reports there ſeems 

a Note to the contrary. 6:2, 

, J / 
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$f. 58. Eighthly, That notwithſtanding the Condition of the Re- x Salk. 370. 
bnieance ſeem to be expreſs, That the Defendant ſhall procure af“ 

1 at the next Aſſiſes, &c. yet it ſhall not be forfeited; unleſs the Pro- 

tor of the Indictment give Rules according to the Courſe of the 


2 50. NMintlly, That after ſuch * Recognizance is forfeited by the b 28 
-ndant's not procuring a Trial according to the Purport of the Con- Domiaus Rex 
on, the Court will not hear any Motion to quaſh the Indictment, or _ yo 
s ich. - 
art. 8 

90 bo. It is enacted by 3 & 4 M. & M. 10. Par. 6. againſt Deer-ſtealers, 
it no Certiorari ſhall be allowed to remove any Proceedings on that Act, un- 

the Party convict ſhall become bound, with good Sureties, in fifty Pounds to 

full Coſts and Damages within one Month after the Convittion ſhall be con- 
xl, br a Procedendo granted. [78] 
. i. And the like in Effect is enacted by 4 C 5 V. & M. 23. and 
Ye, Sef. 2. Ch. 14. in Relation to Convictions, on thoſe Acts of Of- 
& concerning the Game. | E 
7. 62, As to the eighth Point, viz. How far a Certiorari is a Super- 
to the Court below: It 1s © agreed by all the Books, That after it is © Cro. Car. 
wed by ſuch Court, it makes all its ſubſequent Proceedings on the Re- 71 18, 
that is removed by it, erroneous. Allo it ſeems to be generally“ agreed, 149. 
t a Certiorari, for the Removal of an Ir...&tment of Forcible 2 *Cro. El. 91 5, 
d at the Seſſioms of the Peace, being delivered to any one Juſtice of Lab. 306. 
te of the ſame Place, before the Statute of 21 Fac, 1. ſet forth more at pl 5. 
e ect. 4.5. which requires, That every ſuch Certiorari ſhall be delivered 3 
dme Quarter-Seſſions in open Court, did (by ſuch Delivery without 1 Salk. 151. 
c ſo far ſuperſede the Power of the Seſſions, that all its ſubſequent Pl. 22. 
kecdings thereon, and even an Execution of a prior Award on the fame _ 
ment, would have been erroneous. And it ſeems to be generally a- Sr tg El.g15. 
I that any one ſuch Juſtice to whom ſuch Certiorari ſhould be delivered, $10 677. 
it and ought thereupon immediately to have awarded a Superſedeas to pl. 921- 
dberiff in order to have ſtopped the Execution of any prior Award of gn ny 
Court upon ſuch Indictment. F. N. B. 237. 
. bz, It ſeems to be the better * Opinion, That a Superſedeas on 28 

a Certicrari, being delivered to the Sheriff before he hath begun to f Cre. El. 
þ Proceſs in Execution, will make his ſubſequent Execution of it wholly 915, 916. 
; becauſe it is a miniſterial Act, and not a judicial one. But if ſuch * 
deus be not delivered to the Sheriff till after he have in Part executed 2 H. H. P. C. 
Award, it * ſeems, That he may afterwards be authoriſed to go thro' _ 
It by a Writ of Venditioni exponas, in the ſame Manner as he may in i “ P. 
ke Caſe after a Writ of Error; but Il queſtion, Whether he can Yelv. 6. 
ily proceed after ſuch Superſedeas actually delivered to him, without Cre. 8 
'rit of Venditioni exponas ? | . | * Rad: Abe, 
fu. 64, It ſeems to be the ſtronger Opinion, That a Certiorari, being 893. pl. 4. 
iclivered, makes all ſubſequent Proceedings on the R<cord that A 6. 
to de removed by it, i erroneous, by Force of theſe Words, Coram 3 Keb. 169. 
atari volumus, & non alibi, whether ſuch Proceedings are before Pl. 4. 174. Pl. 
its Return; and notwithitanding the Party who proſecuted it, ne- & gee the 


ke any other Suit to have the Record certified, but only by cauſing Books next 


ie | 7 : . * 1 . . 7 1 | 
2 _ rart to be delivered. And in this Reſpect a Certiorari hath a 46777 az 
on? oc than a Writ of Error; for that becomes * of no Effect, 542. pl. 718, 
+ | | — | 1 Salk. 147. 
d th Fl : Yel.32, Dy. 245. pl. 63. 6 H. 7. 15. b. 16. a. Bro. Recordare, 8. Dalt. Ch. 134. Lamb. B. 4. 


0 fl N e TER: b. 133. a. 2 H. H. P. C. 15. Pyer 245. pl. 63. 1 Keb. 14. pl. 35, 544 
3: 118. pl. 25. 1 Sid. 268. pl. 20. 2 Rol. Abr. 491. pl. 7. 


7 if 


a 128. b. 
© Cro. Jac. 
282. pl. 2. 
Vide ſupra 
Ch. 5. 8. 8, 
9, 10, It. 
Cro. El. 15 2. 
pl. 29. 915, 
6. 
5 Jac. 43. 
pl. 10. 
Yelv. 52,57, 
126. 


4. 
J. 5 533 75 
4 o |. 86. 1 Ro 

Keb 941. pl. 62. 2 Keb. 388 P J Ab 7 

1 Sid. 349. 1 . 
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r h. 
F for the Rem, 
Pr FIOYAY T1 OT | 
gnizance, &c. { 5 holden, That a ng Appearance at Sly 4 
Cro. Ca. 79. 6 c. It hat Po d Behaviour, or _ be highly inconrni 
boy np ol equa nizance for the Ion. But this wou by the better! Auch 
I ©. th * _ : ſede its en ang i sto be ſupported by 
P 8 . =Y . | 6 1 8 cen | | | h ü 5 
| 1 7: Keb 5 as be eee Opinion q ment be removed by * 
c . 4 d In 1 . Court IH 
. n 
Set. 45 to 62. Sect. Es d, and afterwar it would have do 55 | Hel. 
12 R. A. (92. after Iſſue joine the ſame Manner as . irts pa = C 
Lett. F pl. 12. e d to Trial, In e | That inferior Court P e (Xp 
ooh 134 been granted. 11 FR Hi it for K rome, 1 they ought not, are ; orty, 
e | « 22, of e 
vel 207 _ 0 — delivered, Ss ren Tron n E. 
ve V. . fter A er 8 hat] | | | . Has . 
n c Contempt; a 1w if a Cetin 
| TR r a | n Law d certit 
156. niſhable fo | | the Commo ived by any Pn 
16 Ed. 4.5. Nl c a 8, That by thi be revived by A 
Vid Bro 1 68. Alſo a _ api Ros Certimm adjudy 
ide Bro. 3 r rti 
- Diſcontinu- be once filed, the 5 1 What Manner a Wucht cace, 
— 48 _— he ninth Point, v2. der to the Form in tice d Returt 
e * „ I ſhall refer the Rea ſhall farther take Notice d move 
3 ned: [79] * Dalton, and ead 
1 to be retur to ® Lambard and I bt to be under the d. Ik 
Ml 0 ; | done : . 18 3 | : to | 3 Þ * * 
Sg bak wy 7 following 1 5 pl ſuch Return 18 to whom it os _ 
Ts "os FE cob * of Juſtice, or oo That the Re Mficieny 
the Court of 5 Court, Seal, it ö Ire a ( 
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3 Ch. 73. or to the . e return it, due or to the P n it, oll 3 It 
a elle / Jo "he > a 5 f "The 
and by 4 or 3 3 to 5 erer and ” 2 to the 1 Certio 
© Cro. El. Principal h- ; the Churc 5 if it be dir e ſame ar 
ae Þ 13+ and he theres 5 a it is * certain, F Juſtice; EE n Ip 
Salk. 479. 8 removed. turned by A. B. and his Deſcr of Er | 
2 2 da 8 : be retu . d Return, Writ lowin 
* 2 Rol, AN. Cheſter, it may at, in the Writand | ſaid, That if a 1 : 
__ P 24 is known to be 1 FEY, Alſo it is £ Die 
2 Keb. 35. is in Subſtance t | 1 Keb. 165. pl. 120. 187. P 
pl. 56. Reb 1 50. 2 Salk. + 
* Cited 2 Ls 1 Sid. 64. : 
38 55 pl. 55. 
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directed to ſeveral Juſtices, and returned by Part of them only; yet if it 
truly recite the Record, it ſo far removes it, that a new Writ of Error 1 vg a 
lies de record0 quod corum nobis reſidet, &c. And * Que@re how the Court 6, 2. 
qall proceed upon the like Miſ-return of a Certiorari? uw, WES. is, 
aa. 72. Thirdly, That © regularly a Recognizance taken by a Juſtice 1 Rol. av. 
of Peace, whether it ſill actually continue in the Hands of ſuch Juſtice, 753. Let. Q. 
have been ſent by him to the Clerk of the Peace, ought to be certified 87% fx 1 
on a Certiorari for the Removal of it by ſuch Juſtice only, until it be made 51. Leuer. D. 
| Record of the Seſſions, after which it ſhall be certified in the ſame © py H. 7. 21. 
E. [nr as the other Records thereof ſhall be. Cro. Jac. 669. 
Seft. 73. Fourthly, That it is * adviſeable, That a Return to a Certio- 2 H. 5. i. pl. 2. 
vi directed to Juſtices of Peace, for the Removal of an Indictment taken Supra Sect. 
fore them, have the Clauſe Necnon ad diverſas Felomas, &c. as well in Tomi Re. 
he * Deſcription of the Juſtices who make the Certificate, as of thoſe be- gina verſus 
e whom the Indictment is ſaid to be taken in the Caption; which Mat- roy la 


. 13 Anne. 
er hath been already conſidered, Ch. 8. Sect. 33. and Ch. 25. Sed. 121, Vide fot 
22, 123. | Regiſter Ori. 


Seff. 74. Fifthly, b That the Perſon to whom a Certiorari is directed, gin. © ict, 
hay make what Return to it he pleaſes; and the Court will not ſtop the b. 283. b. 
ling of it on Affidavits of its Fallity, except only where the Publick 1 
ood requires it, (as in the Caſe of the Commiſſioners of Sewers) or for Leter G. 
dme other ſpecial Reaſon : But regularly the * only Remedy againſt ſuch * 55 pl. 2. 
Falſe Return, is an Action on the Caſe at the Suit of the Party injured 1 
y it, and an Information, &c. at the Suit of the King. | Dale. Ch. 70. 
Set. 75. Srxthly, That whatſoever Matters are put into the Return eo 4 crog 
f a Certiorari, by way of Explanation or otherwiſe, beſides thoſe which Lamb. R. 4. 
re expreſly ordered to be certified, are put in without any Warrant or Au- Ch. 7. fol. 


ority, and conſequently ſhall be no more regarded by the Court above, 4 — 34. 


han if they had been wholly omitted. N 22 Ed. 4. 
deck. 76. Seventhly, That ® generally the Return to a Certiorari ought 92 * . 


d certify the Record itſelf, or the Tenor of it, or then Tenor of the Te- pl. z. 
br, according as the Writ requires: And agreeably hereto it hath been 2R-3-9-pl.20. 
audged, That if on a Certiorari to return an Order of Juſtices of . 
eace, the Tenor of ſuch Order be certified, the Return is naught; yet Cauſe a Re- 
Return of the Tenor of an Indictment from London on a Certiorari to mover Plea, 
move the Indictment it ſelf, is good by the City-Charter, as hath been Vile 1 Keb. 
ready ſhewn, Sec. 26. Alſo, it * ſeems to have been generally holden, 263. pl. 48. 
hat where-ever the Purport of a Certiorari is not to proceed upon the 5 
cord to be removed, but cnly to try an Iſſue of N 7t1el Record, it is gina verſus 
ficient to certify the Tenor of the Record, whether the Certiorari re- 1 Paſ. 
ure a Certificate of the Record itſelf, or of the Tenor of it only. How- ; Supra Set 
er, I take it to be clear, That if the Court which awards ſuch a Ce- 37 „7 
wart, have no Juriſdiction to proceed on the Record thereby ordered |, b rag W 
be removed ; as where the Court of Common Pleas award a Certiorari 493. ah 
r the Removal of an Indictment on the Iflue of Nul tiel Record, con- © Regiſter 


WM | : LIT . Origin. 81. 
ming ſuch Indictment, the Court below ought only to certify the Te- 5 5 13 
of it, left there ſhould be a Failure of Juſtice. 1 | F. N. B. 245. 
vet. 77. As to the tenth Point, viz. Where a Record is removed by 2 


Certiorari: Having premiſed that nothing can be removed by it where 245. Leit. B. 
* Mproperly * directed, or * returned, for which I ſhall refer the Reader 3 Keb. 13. pl. 
the foregoing Parts of this Chapter; I ſhall in this Place obſerve only the . 5. N. B. 

Wing Particulars ; 245. Lett. B. 


I | Crcmpt. 13t, 
t. Ch. 134. Lamb. B. 4. Ch. 7. f. 518. Þ 1 Salk. 147. pl. 10. 2 Salk. 492, 493, 43 Keb. 13. pl. 17. 
+4. 1 Keb. 107. pl. 127. 1 Kol. Abr. 304. pl. 2. 395. pl. 1, 2. Hob. 135. Vide ſupra 
* Vide ſupra Sect. 69, &c. Soft, 78 
| 4 . 78. 
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Sect. 78 Firſt, That it ſeems to be ſettled at this Day, That 
ect. 78. , 


a 4 


| 5 . d a * Recordare my n 
| dgment given; an 2 ] 
1 IR. 3. 4. pl. 8. Writ of * Error may remove a J udg J e its Return: 80 like wie 
Bro. Recor- . d, after its Teſte a in its Dd. 
dare, 9. move a Plaint entered, d that ſhall come within its oription he 
od. 118. orari may remove a Recor no ſuch Record ; 
1 Certiorari may 8 , tho' there where no ſuc Ord in eſe q 
i 3 Keb. 308. he Time of its Return, ; hen it was firſt delivered 1 th 
| pl. 51. fore the its Teſte, nor at the Time w 
"i Cont. Noy the Time of its efi , Pla; 
4 1 Rel. Abr. Court below. y. That as a Recordare will remove a Plaint that w 
ll - M. 1. See. 79. Secondly, Tha ſe the Court above will proceed only on fh 
Ui 75 R. 3. 4. : inued below, becaule t on below are to no Purpdk: 
if : * diſcontinu her Proceedings thereon ; | 
it pl. 8. . and all the other Certiorari alſo may remove an l. 
Wi Bro. Recor- Plaint, be the like Reafon that « Cert | 
if © 1R. 3. 4. dictment which was diſcon e Error cad: want. Rea 
{| * * rially varies from the De P Inſtances 
Li 12 63. WIGS THOR n 'orari; as in the following W y t or oth Re 
4 Bro. Recor. g. neither can a Certior here the Writ deſcribes an Indictment or other b 
il I Mod. 41 Sed. 81. Firſt, CS eight others, and that certified KG 5 1 
1 . A 
} 1 Salk. 149 cord, taken before A. r others only, or 8 before m an le 
| pl. 16 been taken before f A. B. 5 thers alſo beſides them; or where the Wi 
I 3 | ; : O 5 . . 
| Lamb. B-4- other cight _— A. & B. & ſocrts ſuis; and the Record a 
[ll Ch. 7. fol deſcribes a Record“ coram A. — no fociis ſuis; or | whats 
(| 2.3.7 : have been taken coram U. VD. 1 talc Fufticain 
i Crone. 135 eithed Af A Juſt s, before whom the Record 4 2 1 as |ultes 
1 b. f s the Juſtices, : to have taken 
4 Dalt. Ch. 134. fs 2 in the Record certified they appear 
"i 1 Mod. 112. »g/{ro 5 | . 3 | 
il _ 114. Of a former King. ly, Where the Writ deſcribes an Indictment for fr 
| Ons e eee - Sore 5 certified is for ſtealing one Horſe only. 2 
FR 9 ? your a . T 
i 2 Ke. 141- two Horſes, 720 ; Where the Writ deſcribes an cd concerning 
. r 3. Thi „ fied is concerning Salt in general. 1 
. pl. 15. 3 d that certifie it deſcribes an Order conceniq 
f D, 3 yoo, gy 1 „ An, 
"i 4 4 ng f N W es Market, or concerning = — of Aneſt, 
„ . EC W. 5 
Wl 4% Rol. Abr. the Town o erning the Town of Needham, or 2 R new ks he 
111 „ an Order concern 8 : : he Return that t cy are 
{0 . vithout ſhewing in the 
bn F, wn returned, withou Oh | ly * Orders ag; 
„ 1 | | f 5 . ORs | r yl 
Wo , ions only“ | 
* 8 2 9 = 85. Fiſthly, Where the 1 and thoſe cn 
„ ett. A. ec. . . b - 0 ws 
1 Fitz. Recor- B. & C. or Indictments wherein A. 155 & B. only. Vet it is taken f 
f | 15 6 5 ot are againſt A. only, or __ — :t tw. Jenied, Th 
i 1 ro. ſac. C N *O ' | O ö | 'C UN 
1 23 : neither bh V remove 
|| Nele * granted in 1 1 of all Indictments againſt 0 ac o fir 
+ 0 V. . . 3 | B 
i Plow. "Com: a CONN ng C is indiied; - ropeber with Qin Fw 115 gicdinent al 
"© 392. wherein the ſaid A. . dement of Law it is a ley Whetkd 
Kt ; : im: becauſe in ſudgmei it à agreed 
if 1 my concerns him; gr ks $44, 4] But I do not _—_ es oo 
UW 28 8.0.11; every one of 20 hk inden ſhall be removed fo far as 1 
Wn 11 129. in ſuch a Cale s e In 1 Variance between k 
. ed. 29 wer 5 5 . I 14 ATI. N 
Ui: pl. 51. 282. other twenty! xtbly, Where there is a material Adit ns of the J 
1 - V+ e. , Golf. 86.  Srathly, d certified, in the Names or Ad _ of * Girg 
\itF 5 Ns | Ord ce 5 | am 
| 8 800 448. Writ and a i Writ gives the Defendant the N Writ commun 
A l | Parallel Cake, ties; as Where ti ertified that of Giggeer; or ares n, guocungue 
R | 1 Rol. Abr. and the Record CCriit r Henry, Coac all, i 
ii 753 Pl. 14. al of all Convictions aga Free © Br 
1 1 Rol. Abr. the Removal 6 x 2 A. pl. 3. 8. F. c. 7. Lane, Ch 
1 5 | er 10 . pl. 5. Yelv. 212. 5 Bulſt. 155. 146. P. 
5 17 Rol. Abr. 1 pl &, = 3 * Coro. 69. 3 3 v 66. * N * 
4M "Al Limb. B. 4. E” e Y pl. 14. A . . . med 
At Far. g7. ® 2 Suk OT * "El An. Cont. r Rot 175 Nlarch 112: Deng n 
1 "oF . 3 I , - 5 . 0 8 | 
. F „ Ole 3+ 1 Mick. terio 6 
j þ Bro. Record * 2 55 rd Hy Lamb. B. 4. Ch. 7. f. 5 * Coup 264. pl. 8. : Adjudged . 4 
+8 | 3 ro. Reco 7 . ER... a 2 4 ke 
. . Pl. 13 5 Rol. Abr. 75 4. pl. 5, | 
i 1 Keb. 231, fl zi. „ Vide 1 ol. 
„ 
* 


5 


+ cenſeatur,, and thoſe certified are againſt Henry Munton, Coachman ; , 4 
ſabere the Writ calls the Defendant Fob * of Stiles, and the Record u. 


hn Stiles ; or Where the one calls him * Knight and Baronet, and the * Cro.Ja. 633. 


ler Baronet only; or the one Garret Malines, and the other Ger- J. 8 


1 Malines ; or the one F. S. © nuper de B. and the other F. S. nuper de C. 2 Rol. Abr. 
che one J. S. of B. © Sadler, and the other J. S. of B. Salter. Yet if 329. pl. 17. 


Variance be only in the Spelling, and the Words have the very = rg 


de Sound either Way, as Bird and Burd, * Shelbury and Shelbery, it a as, 
is that it will not be material; becauſe it appears not by any Record adjudged >] 
the Court, but that the Name in the Certiorari may be the true Name, * Adjudged in 
i the Record certified deſcribing one by a Name of the ſame Sound, oy wh . 
be intended to mean the ſame Perſon. Alſo, if a Certiorari name Ainſwork 
Party without any Addition, and the Record certified, name him with _ 45 
Addition; yet it ſeems that it may be probably argued, that the Record par. N 
be well removed by ſuch Writ, in the ſame Manner as it may be by Sid. 193. pl. 
Writ of b Error, which has the like Variance, But if a Writ of Error Men 
cribe a Perſon with an Addition, which is omitted in the Record cer- pi. 2 * 
d, it hath been lately adjudged contrary to the Opinion in Sir Edward 1 Rol. Abr. 
; * Third Report to the contrary (which ſeems to be rather contra- ol 37 
ted than ſupported by the ' Authorities cited to maintain it) that it can- pl. 14. 
remove the Record; and the Reaſon ſeems to be the ſame in Reſpe& of Cont. 25 Ed. 


rtiorart, Wide Ero. 


d. 97. As to the eleventh Point, viz. What is to be done by the El. 172. pl. 
urt above, where the Record mentioned in a Certiorari is not removed 3 

| : a 1 Rol. Abr. 
it: It is w ſaid, That ſuch Court cannot in ſuch Caſe proceed upon the 597. Lett. H. 
cord; becauſe in Judgment of Law it ſtill remains in the Court below, 2 1 
will either a quaſh the Writ, and e award a new one, or ſuffer the Court 1811 N 
o to proceed in the Cauſe, and take ſuch ? Order in Relation to the pl. 23. 


fendant's Appearance either in the one Court, or the other, to anſwer Nl. b. . pls. 


; 
'( 


: | ; 1 : : 5 Dyer 25. pl. 
farther Proſecution of the Cauſe againſt him, as ſhall in Diſcretion ap- 1 
N r to be moſt proper. | i Shute and 


$7.88. And now I ſhall conſider the ſixth Particular, viz. What 957 dals 


h Removal, if the Defendant do not appear in the Court of King's Bro. Vari- 


(# 0 * 
x 1 


w t Day, there is no Way to nonſuit the Plaintiff, before he hath appear- 14. 


2 Rol. Abr. 


im Scire feci, he ſhall be nonſuit. And if the Sheriff return a para 
% a Scire facias ſicut alias ſhall be awarded; whereon, if the Sheriff !g H. 6. 1. 


un a ſecond Nihil, J do not find it * agreed what ought farther to be 7 Af Pl. 5. 
, | 26 Aſſ. pl. 31. 


. | oy ; | | wig, 3.20, 
Sec. 89. As to the ſeventh Particular, viz. Where the Proceſs on pl. 3: 
Appeal, Indictment, or Information ſhall be ſaid to be diſcontinued, 135 3.9. l. 


miſcontinued, or put without Day; having premiſed, that it ſeems 3 Af pl. 3. 


Bro, J | | 85 Vide 1 Sid. 
1 A. 23. 2 Keb. 142. pl. 15. 31 Keb. 102. pl. 106. 1 Salk. 147. pl. 10. » Vide 3 Aſſ. pl. 3. ®? Vide 
146-Þþ "$2 x 3- 3 Aſſ. pl. 3. 2R. 3.9. pl. 20. Bro. Indictment, 50. Bro. Coro. 69. 2 Keb. 142. pl. 15. 
6. pl K 40. 7. f. 518. Supra Ch. 25. Se. 11. 2 H. H. P. C. 198. 48. P. C. 70. Lett. D. E. H. P. C. 211. 
ved 6 — 8. P. C. 70. Lett. D. H. P. C. 211. 48 Ed. 3. 22. pl. 2. 48 Al. pl. 3. 1 Salk. 61, 62. 6 Mod, 
arch 11 an . Appeal, 15,140. Fitz. Coro. 105. 5 Vide 8. P. C. 70. Lett. D. E. 72. Lett. A. 48 Ed. 3. 22. pl. 3. 

. 3 


Bro. Appeal, 1 5,140. Fitz. Coro. 105. 
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„ Be Sent nn S 
75s 


EI | 
88 


— * 2 
e 
4. — — 


to be agreed, That every Suit, whether Civil or Criminal, and a 

Proceſs in ſuch Suit againſt Jurors, ought to be properly continug 

; Day to Day, from its Commencement to its Concluſion, without . 

* Fitz. Judg. jeaſt Gap or Chaſm; and that the Suffering any ſuch 2 or Chis 
e 


ment, 12. | 
Suit by 


Finch of Law properly * called a Diſcontinuance ; and the continuing of 
431. proper Proceſs, (as by a Capias inſtead of a Diſtringas) or by gi 
Lr. 325, parties an © illegal Day, is properly called a Miſcontinuance: J alf. 
Bro. Amend. more diſtinct Underſtanding of the Learning of this Kind, endeay 


; Our 1100 
particularly to ſhew ; 


17. 
Fitz. Proceſs, 
. a CG . | 
1 2 5 2. : Firſt, In what particular Inſtances Proceſs is generally ſaid to he x 
22 E. 3. 2. pl. ,- | | | 
tinued. | 
12. 


22 E. 4. 3. pl. Secondly, Where to be miſcontinued. 
12-1, .1 Thirdly, Where to be put without Day. 


5 . 7.16. And firſt, Proceſs is generally ſaid to be diſcontinued in the folly 


pl. 27. 
8 H. 6. 29. pl. Inſtances. 


a. Sect. go. Firſt, Where the ſecond is not teſted on the very fame'h 
1 OT on which the firſt is returnable ; as where a Venire facias is return 
5. 7+. 21. 


pl. 1c. the 23d of January, and the Diſtringas is teſted on the 24th or ay dg 
Keilw. 36. ſubſequent Day. | 


Finch of Law : 1 AF 
. Sect. 91. Secondly, Where there is a Term intervening betm 


Co. Lit. 325. Teſte and Return of a © Capias; for the Law will not ſuffer any fd ( 
Bro. Diſcon- 4775 leſt thereby the Defendant ſhould be impriſoned an unraſmd 


—__ Da Time; but an Original may be continued by any * other Proceſs, ex 


23, 50, 57, 61. a Capias, tho' it have a Term or more intervening between its Teſt y 


ol. oy 4-15. Return. 2 Neither is it any Objection to an Exigent, That it x1 
Cont. 40 E. z. Made returnable on the next Term after its Tefte, becauſe it muſt al 
15. 5 Time enough for five Counties to be holden between its Tefe ai | 
iZ. Amend. | 

turn, | 
$5 


« Bro. Diſcon- Sec. 92. Thirdly, > Where, after Iſſue or Demurrer, the Cout y 
8 1 the Parties a Day to a diſtant Term, without making any Continuai 
21 H. 7. * that immediately following. V | | 
pl. 27. Sect. 93. Fourthly, Where the Term to which the Suit is continut 
alt 147, adjourned, and the Suit is i not adjourned N 


Ya. -- Sect. 94. Fifthly, Where any of the Parties Are deſcribed in any Wl 


ach hae. 283. nuance of the Suit, whether on the * Roll, or by ! Proceſs, by a Nat 
284. 253. Addition variant from thoſe in the Original, &c. tho' ® only in one Lt 


6 Mod. 281, Sed. 95. Sixthly, Where after Iflue joined the Proceſs is? not f 
Ons! nued from Time to Time againſt the Jurors, returnable on the ſame Day 


<8Ed. 4. 13. Which the Suit is continued on the Roll againſt the Parties. 
55 1 Se. 96. Seventhly, where » a joint Venire is firſt awarded for the l 
23. of all the Defendants together, and afterwards ſeveral Venires for the 1 


Cro. El. 467. of each of them. 5 
1 * Sect. 97. Eighthly, Where »a Venire omits Part of the Iſſue, or 
nuance, 3. to be tried. 
18 Ed. 4. 13. | | 7 
pl. 10. Daliſ. 108. Dyer 175. pl. 23. Quære Bro. Diſcontinuance de Proceſs, 23. 21 H. 7. 16. pl. 54 * 
lif. 108. 1 Rol. Abr. 484. pl. 1. 3. Þ Cro. Jac. 236. Yelv. 169. 21 H. 7. 16. pl. 27. 1 Rol. Ab.“ 55 
3 10. Cont. 1 Bulſt. 144. 3 Bulſt. 233. i Vide 1 Dany. Abr. 243. 4 E. 4. 40. Fitz. Diſcontinuance, 1 J 
iſcontinuance, 1. Ero. Amendm. 22. 4 H. 6. 6. pl. 17. 40 E. z. 18. pl. 10. * Fitz. Amendm. 13. | 
69, 77. Diſcontinuance, 7, 12, 17, 40, 42. Error, 15. Bro. Diſcontinuance de Proceſs, 46. Amendm. 11.6 | 
3. 22. b. 39 Ed. 3. 21. a. 40 Ed. 3. 31. pl. 9. 34. pl. 18. 8H.5.2»pl.g. 7 H. 6. 27- pl. 20. $ gat 1 
n Quzre 4 H. 6. 6. b. Bro. Amendm. 45. Fitz. Amendm. 21. n 21 Ed. 4. 20. pl. 27. Bro. Di 6 2 1 
Proceſs, 53. Continuance, 82. ® Quzre 22 H. 6. 3. b. 4. a. Fitz. Diſcontinuance, 11. Vide 7 H. 0: . 


£ | ( 
P — 14, 33" 2 H. 5. 3. pl. 16. Vide Bro. Diſcontinuance de Proceſs, 63. 2 
622. P 0 14. . 


: 


5:8. 98. Ninthly, * Where a Venire omits any of the Parties. „Fitz. Dic 
Se8. 99. Tenthly, Where a Juror is named in the Habeas Corpora, by bontinuance. 
| Name * different from that in the. Panel returned on the Venire; or A. 54 
where a Juror returned on ſuch a Panel is wholly omitted in the Habeas pl. 30. 
Corfora ; but in theſe Caſes, if the Juror ſo miſnamed, or © omitted, be 3; . 311. 
+ {worn at the Trial of the Cauſe, it is * queſtionable, Whether there be Br. Amend 


| Br. Amendm. 
ny Diſcontinuance at all ? 50. 


Gf. 100. Eleventhly, Where a Venire or Diſtringas are iſſued without ö 2, 6. 
y* Award on the Roll to warrant them. 9 bindet, 4 

52. 101. It * ſeems, That before the Making of the Statutes of 11 1 5. 
U 6. 6. and 1 E. 6. 7. all Pleas and Proceſſes before Juſtices of Aſſiſe, 5 . 
zol-Delivery, Oyer and Terminer, or Peace, or other the King's Com- 19 H.6.39.. 
E-Noners, were diſcontinued by the Making a new Commiſſion, or Afo- ? Ed. 4. 13. 


| ; pl. 7. | 
ation, or by altering the Names of the Juſtices or Commiſſioners ; but 27 H. 6. 5. 


27 
his Miſchief is fully remedied by thoſe Statutes. l. 33. 


| nd: , 8 Di a 
delt. 102. If an s Indictment be removed by Certiorari, after Iſſue KA appt 


ined, and Proceſs awarded for the Trial; Qz@re, If it ſhall be diſcontinued, Vide 1 Dany. 
not remanded before the Return of ſuch Proceſs ? i Abr. 330, 33 1. 


a Co. 42. a, b. 
| Se. 103. As to the ſecond Point, viz. Where Proceſs is generally Ps. A. 
id to be miſcontinued: It ſeems, that where-ever an Error in Proceſs mendm. 57. 


th not amount to a Diſcontinuance, it is generally called a Miſcon- 4%. . 


uance; and this ſeems agreeable to the proper Notion of the Word ; Br. Amendm. 
Ir as a Cauſe may then properly be ſaid to be diſcontinued, when there 47 


; ; : © 1 Sid. 66. 
either nothing at all done to continue it, or nothing but what is as to 1 Keb. 182, 


is Purpoſe merely void in Law; ſo it ſeems to be properly ſaid to be . 
continued, where it is continued amiſs, or by an! erroneous and not Pitz. Digs 
bid Continuance. And agreeably hereto, the Books which ſpeak of tinuance, 4. 

rrors in Proceſs, ſeem generally to include them all, without Ex- ſeem to make 
| . ; a : it no Diſcon- 
ption, under the general Heads of Miſcontinuance and Diſcontinu- tinuance. 

Ice, And this, as I apprehend, was alſo the Opinion of the greater But 19 H. 6. 


rt of the Court of King's Bench, in the late Caſe of * Widdrington +4", 6 5a 
d Charlton. 5 


| pl. 39. 
def, 104. As to the third Particular, vig. Where Proceſs ſhall be 7 H. 6. 5. 
| to be put without Day: It ſeems ! agreed, That by the Common Pit kn. 
all Proceedings upogggny Indictment, Information, or Popular Action, queſt, 18. 
creon no Judgment WÞ been given, were wholly determined by the 3 5 
muſe of the King, and that nothing remained but the Indictment or Fitz. Diſc. 
formation, Original Writ, or Bill, which were put without Day till 1. 3 F 
ontinued by Re-attachment to bring in the Defendants to plead de 10, 35, 92. 
ly, But this is fully ® provided for by 4 & 5 W. 3. 18. and 1 Anne, 8. are to the con- 
which it is enacted, That ſuch Proceſs, &c. ſhall continue in the 31 
e Force after the King's Demiſe, as it would have had if he had 586. pl. 17. 
d. 8 | | Fitz. Error, 
Se, 105, As for Appeals, I do not find it any where ſaid, That * 4 
F as, and other Proceedings therein, being put without Day by the * Vide ſupra 
Plc of the King might not be revived by a ſpecial Re-attachment, in Ch. 5. Sect. 5. 
lame Manner as in any other Action: However it is certain at this 11“ 49925 
0 | 11, 12. 
„ That by Force of 1 Ed. 6. 7. and 1 Ame, 8. neither the Writ nor Ra. Ent. 77. 
| 007 any Plea, nor Proceedings therein, ſhall be any way diſcontinued Pl: 3: 


Dit. fv) s Vide Bro. 
ut without Day by ſuch Demiſe. 88 
2. 15 Ed. 4 

* 5 4 


z 
3 


| | ance de Pro- 
4. 5+. Pl. 3. Supra Sect. 66. b Vide Finch of Law 431. Supra Sect. 89. 21 H. 7. 16. 


HJ + 3. 20. b. i 21 H. 7. 16. pl. 27. Bro. Diſcontinuance de Proceſs, 11, 47, 50, 57. Amendment, 
11 G 283, 284. 1 Bulſt. 142, 143. Trin. 11 Annæ. 7 Co. 30, 31. Cro. Jac. 14. Moore 748, 
189, 209. un Vide Supra Ch. 1. Sect. 12,13. Vide 7 Co. zo. 9 


Sed, 106. 
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* Dy. 226. pl. Seck. 106. It ſeems to be holden by * ſome, That all Cauſes, Whethe 
** | , Civil or Criminal, are diſcontinued ; and by others, who ſeem to f 


— E. * . more accurately, That they are put without Day, by the Juſtice bein 


pl. 1 _ whom they were depending, not coming on the Day to which they w 
Bro. Diſcon- continued, whether ſuch Abſence were occaſioned by © Death, or any othe 


tinuance de | | ) 
Proceſs, 29. Cauſe, But it ſeems to be agreed by all, That a Cauſe fo diſcontinueg 7 
V = 8 put without Day, cannot be revived without a Re- ſummons, or Reg 
38. tachment; which if they are * Special, may revive the whole Proceeds 


Co. Lit. but if general, the original Record only. Nor do I find that any dm 
BY . 1 Law bath remedied this Miſchief, except in the Caſe of Aſſiſes, and Juris unn 


1 | 
432, 444. which are provided for by 1 E. 6. 7. E "hs 

Ra. Ent. 77. Sed, 107, As to the eighth Particular, v/z. How far Errors in By 
Fitz. Diſcon- ceſs are fatal: It ſeems to be generally taken * as an undoubted Princgk 


tinuance, 19. That a Diſcontinuance, by ſuffering a total Chaſm in the Procem 


OT”. 5 whether on the Roll or in the Proceſs, by not giving a freſh Continue 


23, 24. inſtanter upon the Determination of the Precedent, ſhall never be at 


de 49-2. by an Appearance and pleading over: And the Book of 9 H. 5. 2. fl 
ol by. '*3* ſeems to have an Opinion, That the Miſreturn of a Sheriff, as wherh 
28 Aff pl. 42. returns a Cepi on the Award of an Exigent, is not ſaved by the I 
3 39. dant's Pleading over; but this is 5 queſtioned by Staundforde, and (en 
ro. Diſcon- | h 1 | 
tinuance de Contrary to the general Tenor of the other Books, and contri 
Proceſs, 2. both by * Brook and k Fitzherbert, in their Abridgment of this ven ut 


whos 5190 And in all Probability the Book is miſ-printed; for, as it ſtands a gs 


ment, 18. ſent, it is hardly Senſe, or reconcileable with itſelf, But if a Dead 


F. . Fe. appearing on erroneous Proceſs, expreſly except to it before he hw 


D.287.B.188. Pleaded over, there have been many“ Authorities, that he ayl 
4 Co. 20 b. to be diſcharged, and that new Proceſs ſhall iſſue where the Df 
ml. mit happened. But there is a greater Number of Authorities to i 
tachment, 1. Contrary ; by which it appears, That if the Original be good, and the 


«7 Bullt. 143. fendant preſent in Court, he ſhall be compelled to anſwer it, let the Pra 
Yelv. 204. 


Cro. Ja. 283, Whereon he came in, or the Execution of it, be never ſo erroneous, | 
284 defective, ſo that it never were diſcontinued ; for the End of Prat 
5 29. Pl. is to compel an Appearance; and that End being ſerved, and a 
21 H. 6. 16. Charge appearing againſt the Defendant no way diſcontinued, the 1a 
33 will not fo far regard © Slip in the Proceſs, as to let the Defendant out- 


pl. whe Court in order only to have him brought in again in better Form, 4 


34 H. 6. 20. therefore where a Defendant hath excepted to the Procels whereon | 


" 222088 hath appeared, that he was ? never ſerved with it, or that à no ſuch f 


Co. Lit. 325. a. cels lies in the Caſe, or that it bore * Jeſte before the Original, ot l 
Bro. Diſcon- 5 5 | 
tinuance de Proceſs, 4, 11, 47. Amendment, 17. Fitz. Proceſs, 127. Diſcontinuance, 40. Amendment, 27. 58h 
22. b. 19H. 6. 39. a. See Bro. Error, 3. Repleader. 2. and Diſc. 1. Where the contrary Opinion is faid a , 
been holden ; but this ſeems not to be warranted by the Caſe at Large in the Year-Book. * Vide fupn | 
Sect. 143 2 8. P. C. 169. b. h 5 Co. 45. a. Fitz Coro. 444. Co. Lit. 325. a. Salk. 59. Pl. 2 1 
pl. 7. 1 Rol. Abr. 779. Lett. L. 780. Yelv. 158. Cro. El. 582. pl. 6. Cro. Jac. 311. pl. 10. | See 4 
cited to the other Parts of this Section. In 1 Rol. Abr. 380. pl. 6. Notice is taken of three Reſolutions tii : 
ias where it lies not, is not aided by an Appearance and pleading over, and of a ſubſequent one contradicung f 
Bro. Reſtitution, 8. k Fitz. Coro. 68. But in another Part of his Book he abridges this Cafe, without n 
any Exception to it. Fitz. Damage, 50. I Alſo it is cited in Yelv. 204. Cro. Jac. 284. x Bull. 142 
Proof of the contrary Opinion. m 40 E. 3.31. pl. 10. 47 Ed. 3. 14. pl. 16. 18H. 6. 15, 4. b. ** 
Fitz. Repleader, 1. Amendm. 14. Proceſs, 154. Error, 82. Bro. Diſcontinuance de Proceſs, 50, 57. K f 
pearance, 11. 1 Rol. Abr. 779. L. 3. 3 Mod. 265. But the Year-Book of 8 H. 6. 29. b. from T 16 
cited Authority in Brook, Diſcontinuance, 50. is taken, ſeems rather to contradi& than warrant it. : : 
pl. 24. 12 H. 6. 18. pl. 15. 18 H. 6. 15. b. 47 E. Fl 14. pl. 16. Bro. Diſcontinuance de Fab, % 
Fitz. Proceſs, 127. Diſcontinuance, 17. o 21 H. 7.16. pl. 27. Fitz. Error, 47. 46 E. 3. 30. af * 
ror, 28. Reſponder, 12. Faux Judgment, 4. 10 H. 7. 21. pl. 15. Yelv. 158. 1 Sid. 100. pl. 10. 2 ey 
ſee the other Books under cited. v Fitz. Diſcontinuance, 36. 9 H. 5. 3; pl. 8. 1 Rol. Abr. 779. * 
Ed. 3. 30. pl. 28. Bro. Faux Judgment, 4. 1 10 H. 7. 21-pl. 15. 12 H. 4. 18. pl. 15. Bro. Fe 0 
ceſs, 173. Jour. 36, 54. 21 H. 7. 16. pl. 27. 8 H. 6. 29. pl. 24. Fitz. Proceſs, 127. Sid. 400. P. 


5 


V zot 
j not awarded into the * proper County, or that it was ® not return- : 38 E. 3. 20. 
eat a proper Day, or that it was * directed to one Who was no Offi- 2 f. "OY 
or that it had not ſo many Days as it ought between its Teffe and Fitz. Diſcon- 
turn, or for any other ſuch like Defect; yet he hath been com- 1 
led to anſwer the A And agreeably hereto it was lately re- pi. 333 ö 
ved, upon great Deliberation by the Court of King's Bench, againſt Cont. 40 E.;. 
| Opinion of Mr. Juſtice Powell, That the Defendant in an Appeal of 1 IS . 
uch. coming in upon an Exigent, which was erroneous for want of ment, 14. 
Words de norte viri, Sc. had falved the Error by his Appearance, „ 
withſtanding he had done all he could to take Advantage of it, by L Bre. Jour. 
Ning Oer of the Proceſs, and then demurring. And 5 Note, That in all 36, 54. 
Var. Boołs above cited to this Point, except“ one, it is ſaid generally, non 
it ſuch Errors are ſalved by an Appearance, without any Mention of Error, os: 
Amendment: But in that one it is ſaid, That they ſhall be amend- Amendment, 
Alſo it ſeems, that where- ever Proceſs is awarded * inſtanter from Pitz. foe. i ; 
e to Time, without any the leaſt Break or Chaſm, and the Parties * 38. n 
e always a Day upon the Roll, all other Kinds of Errors whatſoever that f . 
e under the Name of Diſcontinuances, are falved by an Appearance, * 18. 
there are w Caſes by which it appears, That Defendants appearing, pl. 20. 
j taking Exceptions to ſuch Errors, have been compelled to anſwer to we Seb 
Original, which they would not have been, if ſuch Original had been Pitz. Di 
en to have been diſcontinued by ſuch Errors, as they certainly are by continuance, 
Error, in ſuffering a total Chaſm in the Continuance. And if the 3 Hl. 4. 10. 
ginal be not diſcontinued by ſuch Errors, Why ſhould they not be as pl. ro 
ch falved by an Appearance, as any of the other Errors above mention- e 4 . 
? For would it not be altogether as trifling in this, as in any other Caſe, ton, 1 1 
diſmiſs a Perſon only in order to ſend for him again ? And in Crimi- _ wy 
| Cafes this could not but be of the utmoſt ill Conſequence, by gi- evide 4 #5 
dg the Defendant, who is actually in the Power of the Court, an Op- 31. pl. 10. 
nunity of eſcaping. 1595 1 * 
deck. 1o8. But it ſeems agreed by all the Books, That any other * 2 . 7 : 1 
ſcontinuance in the Proceſs againſt Jurors, ſhall have the ſame Effect as ne 
Diſcontinuance in ſuffering a Chaſm in the Proceſs ; but it ſeems, That 3 
ſuch * Diſcontinuance, whether in the Proceſs or in the Roll, ſhall in 142, 143. 
Cafe diſcontinue or abate the Original Suit; but if it appear before VV. 204, 


al, ſhall cauſe ? new Proceſs to be awarded where the firſt Fault hap- 6 Niod. 281, 


on | | | 
h ed; and if after Trial, a new Yenire to have the whole * Iſſue tried aw 28, 
ain; becauſe the firſt Venire was executed, and the whole Trial? Sk 4 


warranted, But if Judgment be given on a Verdict by Jurors ap- Cro. Jac: 284. 


eon 

e on a Proceſs any way erroneous, It will be totally erroneous; be- LEE 25 
105 lle * Trial was wholly unwarranted, and conſequently the Iſſue miſ- tried. 3 H. 4. 18. 
; 010.9 ect. IO | 


9. Alſo, asI apprehend, any other Error in the Proceſs againſt pl. 15. 


the M 5 | . | 0 . "Sh A . 
that 2 who actually try a Cauſe, will make a * Miſ-trial, as much go 7 5 
fn ; = which are called Diſcontinuances ; as where ſuch Proceſs of this 38 E. 3. 20 b. 
oi E, » awarded which is not proper in the Caſe, or where it is di- 12 H. 4. 3. 
8.64 to a * wrong Officer, or has a ? wrong Viſne, or * miſrecites the Bo, Diſcon- 
wh a EC nes tinuance de 
* 133 Diſcontinuance, 39. I Cro. Jac. 311. pl. 10. m 38 E. 3. 22. b. Fitz. Diſcont. 40. 
* 4 * Amendment, 27. Bro. Repleader, 2. Diſcontinuance de Proceſs, 1. Error, 3. $169 90:2. 
1, bs =. - 1 ge 26. Bro. Amendment, 10, 92. Diſcontinuance de Proceſs, 4. 19H. 6. 39. a. 27 H. 6. 5 
8. 1 3 ek pl. 39. o 30 All. pl. 36. Cont. Bro. Diſcontinuance, 47. But his Note is not warranted 
* 1 - arge, which are 27 H. 6.5. pl. 33, and 34 H. 6. 20. pl. 39. 5 19 H. 6. 39. a. 34 Hf. 6. 
bw 1 N 0. Amendment, 26, 57. Enqueſt, 18. 29 E. 3. 31. Bro. Amendment, 10. Diſcontinuance, 30. 
1 12 6. pi, Die q 6 Mod. 286, 287. Fitz. Diſcontinuance, 24, 38. 22 H. 6. 3. b. 4. a. + BH 
pl.!“ 3 7 6 Lk * ide 9 H. 4. 7. b. Bro. Enqueſt, 98. Faux Judgment, 12. Error, 16. 22 E. 3. 
Fitz. Error, - 29 E. 3. 31. K. t Vide 1 Danv. Abr. 334, 335, 352, 357, 455, 456. v5 2456; 


Wes . 7 Cro. El. 468. the firſt. Vide ſupra ch. 23. ſect. 92. 2 D. Abr. 455, 456. 21 Jac. ch. 13, 16 
Sg * Cro. Jac. 89. pl. 15. > 


4H former 


* 1 Brow. 134. Cro. El. 574. pl. 15. 586. pl. 16. Moore 356. pl. 482. Yelv. 15 


305 pl. 4, 5. Kind, owing wholly to the Miſpriſion of the Clerk, be diſcovery po 


3e bro. Att. Purchaſing a Pardon, and ſhewing it to the Court; for that ſuppoſst 
Exigent, 20. there was ſuch an Outlawry againſt him, as needed a Pardon, wic, 


Diſcontinu - another, hath been already conſidered, Chap. 23. Sec. 132. 


ance de Pro: lie in all Criminal Caſes: I take it to be certain, That it lies in 


302 Of Proceſs. -dokh, 
« Cro. Jac. former Proceſs, or is * miſreturned, or * not returned at all, &, bed 
469. pl-14- Error of this Kind have ſuch Effect even in Civil Actions, her 4 
2 on are not within ſome of the Statutes of Amendments or TFeqfgil 
We 25 4 ſeems to be admitted that they have, it plainly follows, That th 
b. always have it in Criminal Proceedings, fince © no ſuch Proceeding L 


3. within the Benefit of any of thoſe Statutes. But if an Error of 0 


U 
3 90 ft 
NF 
13. 5 
1 Danv. A 
340. pl. 2, 


11 n fore Trial, and the Amendment of it will ſet the whole Matter ty 
284, 285, perhaps it may be * amended by the Common Law. And it hath yy 
1 Salk. 51. © holden clearly, That even a Diſcontinuance of Proceſs may be an 
22 1 ed by Conſent of the Parties. 1 

Bro. Amend. Se, 110. Howſoever an Error may be ſo far falved by the Party; g 
8 pearance, that he ſhall be as much compellable to anſwer the Orgy 
ance de Pro- as if there had been no ſuch Error: Yet if he were ſubject ww ayh 
ceſs, 4 47. advantage in Reſpect of having ſuch Proceſs awarded againſt him; xy 
Amendment, the Loſs of his Goods upon an Exigent, or to the Forfeiture of the hx 
Amendment, the LOIS OL NIS pO gent, or to 

59, 75. lege of Appearance by Attorney upon a Pluries, he * ſhall wholly a 
29E 332: ſuch Diſadvantage when ſuch Award, which ſhould have cauſed it, apa 
pl. 66. "" be any way erroneous, whether in Reſpect of a Diſcontinuance, o Wl 


Fitz. Amend- continuance, or otherwiſe. _ . i 
2 2 Sect. 111. Alſo, for the like Reaſon, it ſeems to be * agreed, Tht 
pl. 15. a Man be outlawed, or condemned by Default, for not appearingvſh 
12 Hl 415: ceſs, which is any way erroneous, he may take Advantage of dit m 
rol. 6. 29.2. in Avoidance of ſuch Outlawry, or other Condemnation ; for no (ef 
3 H. 4.10. ſhall be condemned barely for not appearing, where that which ſho 
Tp C8 4. have compelled him to have appeared is defective. But it ſeems, Th 


Letter D. a Defect in Proceſs in an Outlawry, may be falved by the Defendai 
82, 84. 


H. P. C. 271. it were erroneous, it would not do. 


2 _— Seck. 112. How far a Diſcontinuance of one Appeal will be a Bart 


ance, 40, 51. 


1 And now I am in the ſecond Place particularly to conſider the N , 
pl. 9. of Proceſs on a Criminal Accuſation, with a particular Regard to Proc 


18.4.34-pl.47 : R 
Fitz. Amend- der the following Points; 


ment, 77. 


Bro. Appeals 7. Whether Proceſs of Outlawry lie in all Criminal Caſes? 


7. ſeem con- 


4% 3:17 os Outlawry only ; and for the better Underſtanding thereof, (hall cul 


trary. 2. In what Manner it 1s to be awarded in general, WER ar 
4 * 8 3. What is particularly required in the Award of it again 

Fitz Replead. cipal and Acceſſary. 

1 


Error, 47: Sect. 113. As to the firſt Point, vis. Whether Proceſs of Oui 


Diſcontinu- 


} 


_ 47: peals, whether of Felony or Maihem, and in all Indictments of * 
f. 7250. fl. Or Felony, and on all * Returns of a Reſcous; and alſo in all In * 
7. of Treſpaſs Vi & Armis. Alſo it ſeems probable, That it lies 7 1 
2 * dictment of n Conſpiracy, or * Deceit, or any other Crime 0 © * 


l ct 
Amendment, Nature than a Treſpaſs with Force and Arms, but * not on any In 


þ4 „ . F 
95 4 for a Crime of an inferior Nature. © 
2 * C 8 joeſt al U 
ba H. 7. 10. pl. 10. Fitz. Charter, 25. Diſcontinuance, 5 f. i Finch of Law 346. Theloal Dige 


| Fitz. 
B. 1. ch. 15. pl. 1. 35 H. 6. 6. pl. 9. *13H.7.21.pl. 5. 2 Inſt. 665. Cont. 
3.18.8. * : 122 1. 11. pl. 31. Finch of Law 355. Bro. Exigent, 21. 35 H. mY 3 
194. m 8 II. 6. 9. pl. 21. Fitz. Pro. 89. Bro. Exigent, 25, 28, 46. S. P. C. 172. 22 7 — 1. c 
6. 6. pl. 9. Vide 22 E. 4.11. pl. zi. 35 H. 6. 6. pl. 9. Cont. 8 II. 6. 9. pl. 21. 


3 


= 7. Thirdy, That after the Sheriff hath returned a Cepi, if 9. 2. 


hap. 27. Of Proceſs. 303 
gen. 114. It ſeems agreed, That it lies not on any Action on a * 22E-4.11.b. 
tute, unleſs it be given by ſuch Statute, either expreſly, as in the Caſe TH. 6.9. pl. 
% Premunire, and many other Caſes ; or impliedly, as where a Reco- Fitz. Proceſs, 
Wy is given by an Action wherein ſuch Proceſs lay before. And agree- * wits 
ly hereto it hath been adjudged, That it lies not in an Action on the 55. 1 
"ates of © Liveries, or of © Maintenance, nor in a * decies tantum, and Exigent, 25. 
at it lay not in a Writ of * Entry on 5 Ric. 2. 7. till it was given by NR 2 
H. 8. 14. But that it lies on a Writ of Treſpaſs for a 5 Forcible Entry 9 E. 4.2.p1.8. 
"8 H. 6. 9. becauſe the Statute expreſly gives a Recovery by ſuch Writ, See ur dune 
1 ſuch Proceſs lies in it by the Common Law. It ſeems to be holden s 27 E. 3. 


EY . ſors, 27 E. 3. 
the Þ Trar- Book 8 H, 6. That it lies on all Indictments on Statutes; 8 H. 6. 9. pl. 


t the contrary is adjudged in 22 E. 4. as to the Statutes againſt Fore- enn 
lung; and it is there laid down as a general Rule, That it lies not on Cont. Fitz. 
Indictment any more than in an Action on a Statute, unleſs it be ex- Proceſs, 89. 
ly or impliedly given by ſuch Statute. 8 | ee 


As to the ſecond Point, viz. In what Manner Proceſs of Outlawry Genes Bro. 


to be awarded in general: I ſhall obſerve the following Particu- Exigent, 28. 


8 H. 6. 9. 
3 | | 1 1 

Set. 115. Firſt, That it ſeems to be agreed * That in every Indi- 3 H. 6. 6. 
nt or Appeal, for any Crime under the Degree of Capital, there muſt be Be proceß, 


ce Captas's to the Sheriff of the ſame County wherein the Proſecution is 145. 


enced, before the Exigent ſhall be awarded, unleſs it be after! Judg- 35 H 6. 3 


nt ; in which Caſe one Capias is ſufficient. And * Qyere, If three Ca- 3 
#5 be not {till neceſſary in an Appeal of Rape, as they were at the Com- 101 


n Law, notwithſtanding it be made Felony by Statute ? Bro. Proceſs, 


Set. 116. Secondly, That it ſeems to be agreed, That one Capras, R Bro-Exigent, 


fore the Award of the Exigent, hath always been ſufficient in an Indict- 35. 


nt or Appeal of Death, or High Treaſon ; but that it ſeems v doubtful 5 3 


„ . | 

ether two Capzas's were not required by the Common Law, in all In- ks H. 6. 9. 
ents and Appeals of any other Felony. However it is certain, That thy HI 
y are required in all Indictments of any other Felony, by 25 E. 3. 14. 81. 


which it is recorded, That if after any Man be indicted of Felony, before I” E. 4. 11. 


fuſtices in their Seſſions, to hear and determine, it ſhall be commanded to 
Sher:f, to attach his Body by Writ or Precept, which is called a Capias; 51. 


F the Sheriff return that the Body is not found, another ſhall be inconti- yu 35 H.6. 


ltly made, returnable at three Weeks after, wherein it ſhall be compriſed, 4% "A 4 23. 
t the Sheriff ſhall cauſe to be ſei ſed his Chattels, and ſafely to keep them till Pl 3 
Day of the Writ or Precept returned. And if the Sheriff return, Mat Ia. 303 


6 Law, 351, 
Body is not found, and the Indiftee cometh not, the Exigent ſhall be award- 11 195 


and the Chattels ſhall be forfeit, as'the Law of the Crown ordaineth. But 1 — . 

be come and yield himſelf, or be taken by the Sheriff, or by other Miniſter, bes . 
re the Return of the ſecond Capias, then the Goods and Chattels ſhall be 26E. 3. 72. 
ed, It ſeems to have been the general 4 Opinion, That this Statute ex- = 3 
US to Appeals as well as Indictments, tho' it mention only the latter; zo. F 
| * it extends not to any Indictment or Appeal of Death, tho' it r 
IK of Felony in general. | Vide 3 H. 6. 


we not the Body at the Day, 


| 8 1 the Court will not award an Exigent 14 1 
a © duggeſtion of ar Eſcape, unleſs the Sheriff will return one. #4 E. 3. 25. 
| | = |. 28. 
Fi 5 þ | | | Bs | Fitz. Eat * 
=_ 470. * 1 Vide 16 Aff. pl. 13. Fitz, Exigent, 10. Coro. 173. Bro. Proceſs, 148. Exigent, 67. n Vide 
oi 8. Finch . 3? 27% S. P. C. 67. a. H. P. C. 209. 2 H. H. P. C. 194. Fitz. Coro. 234. 1H. 5. 
eſto e. 17 5 a 2 . 184, 234: 22 Aſſ. 825 Cont. 8 H. 5. 6. pl. 25. Fitz. Exigent, 3. 
213. 0 C 209, Vide Fitz. Exigent, z, 28, 39. Proceſs, 226. 8 H. 8. 6. pl. 2c. H. 5. 6. pl. 8. 
K 70. Leer G. Fiz, Exigent, 25. 30 Aff pl. 23. 26. H. 5.6. fl. 23. 1H. 50.98 
ny | See, I I 8. 


Bro. Exigent, 
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304 "Of Proceſs. Book U 
Sec. 118. Fourthly, That if there be ſeveral Appellees, ſome of wi 
appear, and others make Default, and thoſe who appear plead à p,; 
Abatement of the Writ, or any ſuch Plea in Bar as goes to the Way 
« H.P.C-210. the Suit * ſhall be continued againſt thoſe who made Default | 


C.70 by 
Lach“ only, and no Exigent ſhall iſſde till ſuch Plea or Pleas ſhall U. d. 


d Fitz. Exi- mined. 


3 


- 
: 


Zak 10, Seck. 119. Fifthly, That an Exigent ſhall b never be awarded ui 


97: Sheriff of any other County than that wherein the Offence is laid a 
fl A 3-11- that by the Common Law there was no © Neceſſity of a Capias 0 8 


30 H. 6. 2. Sheriff of any other County. But the Law relating to this Matter, hig 
pl. 7. been altered by ſeveral Statutes, I ſhall ſet forth thoſe Statutes in par; 
Hy -g + 72. and endeavour to ſhew how they are to be underſtood. 710 
pl. 6. + f | 
© Fitz. Pro- wed, 120. And firſt it is enacted by 6 H. 6. 1. That before any Exit 
ON 4 34. be awarded againſt Perſons indited in the King's Bench, of Treaſon or Big 
amble of 6 H. Mrits of Capias ſhall be directed as well to the Sheriff or Sheriffs of the as 
6.1.and8H. ty wherein they be indicted, as to the Sheriff or Sheriffs of the County win 
7 Vice pie they be named in the Indictment, the ſame Capias having the Space of fix Wah 
Proceſs, 1, 3, at the leaſt, or longer Time, by the Diſcretion of the ſaid Juſtices, ifi 
34, 155 118 Caſe require it, before the Return of the ſame; which Writs ſo returnl i 
pl. 4. 1 Juſtices ſhall proceed in the Manner as they had done before the Statute: | 
47 Ed. 3. 4. if any Exigent be awarded or any Outlawry pronounced againſt ſuch Pri 
. before the Return of the ſaid Writs, the ſame Exigent, ſo awarded, ati tl 
DOutlatory thereof pronounced, ſhall be void, and holden for none. 
> H. 6.2. See. 121, And it is farther enacted by 8 H. 6. 10. That ifm 
II. 4. 72. Indictment or Appeal, by the which any Subject dwelling in other Countint 
pl. 6. where ſuch Indictments or Appeal ſhall be taken, of Treaſon, Felony, ani 
paſs, before the Fuſtices of Peace, or before any other, having Power tit 
ſuch Indiftments or Appeals, or other Commiſſioners or Fuſtices, in am Gat 
Franchiſe, or Liberty of England, before any Exigent awarded, preſenth di 
the firſt Writ of Capias returned, another Writ of Capias ſhall be quant 
directed to the Sheriff of the County whereof he, who is ſo indicted, 1s ur 
+» ſuppoſed to be converſant by the ſame Indiftment, returnable before tie | 
Fuſtices, before whom he is indicted, or appealed, at a certain Day, cui 
ing the Space of three Months, from the Date of the ſaid laſt Writ, wh 
Counties be holden from Month to Month; and where the Counties be l 
from fix Weeks to fix Weeks, the Space of four Months, until the Dai þ 
Return of the ſaid Writ ; by which Writ of ſecond Capias, the Sheri U 
commanded to take him which is ſo indicted or appealed, by bis Body, 1/ le 
5 be found within his Bailiwick : And if he cannot be found within his Baile 
5 to make Proclamation in two Counties before the Return of the ſame Writ 
1 he which is ſo indicted or appealed, ſhall appear before the ſaid Fuſnces K 
| at the Day contained in the ſaid Writ, to anſwer, &c. After which Wi 
ſerved and returned, if be which is ſo indiäted or appealed, come nit 6 
| Day of ſuch Writ returned, the Exigent ſhall be awarded. And tut 
| Exigent and Outlawry otherwiſe awarded, or pronounced, ſhall be boli 
1 none, and void. 1 
jt Se#. 122. But it is exprefly provided, That the above-recited SR 
by concerning Proceſs to be made before the King in his Bench, fand in 1 
3 And that this preſent Statute ſhall not extend to Indiftments or 4 
4 within the County of Cheſter. And that if any Perſon ſhall be indicle 1 
Hi pealed of Felony or Treaſon, and at the Time of the ſame Felony or Treaſf 
poſed, was converſant within the County, whereof the Indictment on Affe 
. | mention, the like Praceſs be made againft him as was uſed before. "I 


[7 - | 
11 
1 
N ; 
% 


4, 
Dyer 295. pl. 
18. 


And it is farther enacted by 10 H. 6. 6. That ſuch ſecond 
J. pong? required by 8 H. 6. 10. ſhall be awarded upon oe 
removed into the King's Bench, or elſewhere, by Certiorari or other- 


ap. 27. 


4. 124. It is obſervable that it ſeems to be holden generally in many 
ks That every Outlawry whatever, on an Indictment or Appeal -., E. 4. 1. 
a Perſon living in a County different from that wherein the + . 6. 
n fits, is erroneous, if no ſuch Capias, with a Command to the pl. 2. 

to make Proclamation, as is given by 8 H. 6. were awarded to 8, P. >, 67, 
eriff of the County wherein the Party is ſuppoſed to be conver- H. P. C. 209. 
before the Award of the Exigent: And there are * Precedents wherein Fitz. Procefs, 
ries in Appeals, originally commenced in the King's Bench, have 193, 6. 1. 
eyerſed for want of ſuch a Capias. Yet it ſeems, That on the other Side pl. 2. | 
uy be probably argued, That Indictments of Treaſon or Felony, ori- wo * 5 
Ily commenced in the King's Bench, are expreſly provided for by the Vie 55 H. 
ute of 6 H. 6. which requires, That a Capias, having the Space 6. 2. pl. 2. 
Weeks or more, ſhall be awarded to the Sheriff of the County where- * 2 85 
be Indictee ſhall be named; and this Statute is taken Notice of by Ra. Ent. 52. 
of 8 H. 6. which expreſly enacts, That it ſhall ſtand in its full Force, gr of 
therefore cannot well be imagined to intend either to ſuperſede or re- ol 1 * ug 
it, Eſpecially, conſidering that it begins with Juſtices of Peace, and 2 H. H. P. c. 
& no expreſs Mention of the King's Bench: And it is a!“ general 0 46; 
in the Conſtruction of Statutes, That where Things of an inferior b. | 

ee are firſt mentioned, thoſe of a higher Dignity ſhall not be in- 

under ſubſequent general Words. Alſo it appears from the Pre- 

e of 10 H. 6. 6. That neither Indictments nor Appeals, removed in- 

e King's Bench by Certiorari, were within the Benefit of 8 H. 6. 

before the Making of that Statute, which expreſly provides for In- 

nents and Appeals ſo removed; and there ſeems at leaſt as good Reaſon, 

Indictments and Appeals, originally commenced in the King's Bench, 

not be taken to be within the Benefit of it. To which may be 

Cl, That it ſeems to have been admitted in the Year-Bosk of 31 „ 
at an Appeal, originally commenced in the King's Bench, is within pl. 8. 

Equity of 6 H. 6. 1. and that an Outlawry thereon is erroneous, if 
were no Capias containing the Space of ſix Wecks, directed to 

dheriff of the County whereof the Appellee is named, as that Sta- 

requires; by which it ſeems to be implied, That ſuch an Appeal is 

within the 8 but 6 H. 6. and that the ſame is ſtill in Force. 

d. 125. It ſeems to have been f agreed, That by Force of theſe 18. P. C. 68. 
is, a Copras ſhall be awarded into a County Palatine, where the Letter D. 
ndant is ramed of any Place in ſuch County, in any Indictment or 2 N 


al; and it ſeems, That ſuch Capias ſhall be directed to, and re- 2 H. H. P. c. 


—ů DIS... -- 


aße by the Chancellor of ſuch County; and it hath been * Gaid, 196, 197: 
f 6 tif h ill 1 : 7 h 5 08 
11 e will not return it, the Exigent may be awarded as well as if 31 H. 6. 11. 
1. al returned it; becauſe the Court cannot compel him to return it, pl. 11. 

0 


the Proſccution might be unreaſonably delayed, if the Proceedings 1 


to be ſtayed till he ſhould return it. But! Staundeforde makes a Ports, 22. 


e Writ? 6.10 


- 8 Ra. Entr. 


hs © 126. If a Defendant be expreſly named of the ſame County 52 pl. 1, 2. 

n he is indicted or appealed, and be alſo named under an Alias dictus > . 
ea cher, it hath been * adjudged, That there is no Need of any Capias, Cont. S. P. C. 
peu! Proceſs ; 68. Lett. D. 


p. z. Firz, Proceſs, 103. Dyer 214. pl. 44. Bro. Proclamation, 5. 8. P. C. 68. b. 
| * with 


, Whether the Court of King's Bench may not enforce a Return Sed vide 1 H. 


» 197. Bro. Cinque Port, 22. h 31 H. 6. 11. pl. 8. 8. P. C. 69. a. Vide Cro, Car. 252, 253. 11 E. 


= O Procep.. _ 
with a Command for . Proclamation, according to 8 H. 6, belt 
* Supra Ch. which comes under the alias dictus is no way traverſable nor u. 
"bY 28 Alſo if a Defendant be named of B. and late of C. there is 10 J 
Lett. B. any Capias to the Sheriff of the County wherein C. lies, becauſe 
Fitz. Proceſs, rears that the Defendant is at preſent converſant at B. But if 2 
— dant be named of no certain Place at preſent, but only late of 3 wi 
1522 of C. and late of D. &c. being all of them in Counties different m 
wherein the Proſecution is commenced, a Capias ſhall go to the gy 

A 210. © every one of thoſe Counties. | - dh 
2 H. H. P. C. Set. 127, Notwithſtadning the Words are expreſs, That any (y 
* ry pronounced contrary to the Directions of the Statutes, ſhall je , 


39 H. 6. 1. Yet it ſeems to be agreed, That it is not to be faken to he u 


— WM ms wm as nn CO On 


* Ulla void, but only voidable by Writ of Error. 
9.3. Seck. 128. As to the third Point, viz. What is particularly rai 


Error, 16. the Award of Proceſs of Outlawry againſt the Principal and A 
19 H. 6.2. is recited by the Statute of Weſtminfler, 1. 14. That it had been i 


I. 2. . . 
itz. Error, ſome Counties to outlaw Perſons being appealed of Commandment, Force, 4 


| 8 5 Receipt, within the ſame Time that he which is appealed for the Del i 
vi. 10. 7% lawed: And thereupon it is provided, That none be outlawed upon Ayu 
3 Co. 59. b. Commandment, Force, Aid or Receipt, unleſs he that is appealed of th 
6, be attainted : So that one like Law be uſed therein thro the Realm; am 
. leſs, he that will ſo appeal, ſhall not, by Reaſon of this, intermit or ln 
to commence his Appeal at the next County againſt them, no more thang 

their Principals, which be appealed of the Deed, but their Exigent ſi 

main, until ſuch as be appealed of the Deed be attainted by Oulay 


otherwiſe, 


In the Conſtruction of this Statute, the following Particulars ſeem 
remarkable; | | 


H. P. c. Se. 129. Firſt, That it ſeems to be © agreed, That it extends a1 
ure Indictments as to Appeals, not only becauſe the Word 4 App 
200. © the Statute may, in a large Senſe, be taken for any Accuſation ing 
„ 2 Inſt. 183. ral; but becauſe Indictments are certainly as much within the Net 
| 4 8 the Statute, as Appeals; and the Common Law, for the 8 Settling wit 
fi 0 f 9 Co. 119. a. Of this Statute was made, did ® not make any Diſtinction in this Rel 
[738 £S. F. C. 4 between Appeals and Indictments. 


1 "hy Sec. 130. Secondly, That it ſeems alſo to be agreed, That wit 


100 

THR Lu . ever ſome of the Defendants are expreſly charged as Principals, and 
I! Ng as Acceſſaries, before the Award of this Exigent, the Outlawry Us 
Will See Britt. f. 5, of thoſe charged as Acceſſaries, cannot but be reverſible ; becauſe ! 
WY % E 27 pears upon the Record, That the Exigent iſſued contrary to «y 
1 b. 6. Fo tions of the Statute. But if ſeveral be outlawed on a Writ of b 
11 pl. 4. which k chargeth them all alike, without any Diſtinction, I k, 
0 | N how any Advantage can be taken of the Appellant's not having für 
_ b. '** the Statute, ſince it appears not but that he might have charged ten 
1 Vide H.. C. as Principals r 
WH "1 K. po Set. 131. Thirdly, That it is holden both by ® Staundefard:, 
* 200. and o Hale, That if an Appellant take out the Exigent at the fame 
"Mt 2 Inſt. 183. againſt all the Defendants, he muſt, when they appear, count 10 
Lett. B. 44 them all as Principals, and ſhall be concluded to count againſt 1 


Lett. A. 148. 2, | ang 
Lett. A. I Vide 43 E. 3.17. b. 18. a. 34. pl. 47. 44 Aſſ. pl. 16. Bro. Appeal, 7. 79. Bro, Top 10 
Forfeiture, 14. * 8. P. C. 46. Lett. B. 70. Lett. A. u 2 Inſt. 183. » H. P. C. 210. 2 H. H. Fin (ho 
1 Principal Authorities in the Old Books for the Maintenance of this Opinion ſeem to be 7 H. 4 27: _— 

| 4 1 | | ; 20 E. 3+ 7 b. | | Prin j 


: f 1 
1 ; 
Wy 


Chap 28. Of arraignment in general. 

Principals, and others as Acceſſaries, becauſe he has taken out ſuch Pro- 
ceſs againſt them which. is | erroneous, where all are not Principals. But 
canting that an Exigent taken out at the ſame Time againſt all the De- 
endants, appear to have been erroneous, when by the Declaration it 
bears that ſome of the Defendants are accuſed only as Acceſſaries, and 
therefore ought not to have had an Exigent awarded againſt them, till 
the Principal had been attainted : Yet ſeeing this is only an Error in . 
the Procels to bring 1n the Defendant, and all ſuch Errors are falved by 

an Appearence, as the Law ſeems to be now ſettled, and hath been more 
fully ſhewn, Sections 107, Sc. It ſeems * queſtionable at this Day, Whe- Ser 46 — 
ther an Appellant may not be at Liberty to declare as he pleaſes againſt *. Me 
Defendants appearing on ſuch an Exigent ? However, it is certainly ſafeſt, that Perſons 
> and moſt adviſable for an Appellant when he comes to the Exigent to Pereda 


. ; = Acceſlaries, 
ew which of the Defendants he intends to charge as Principals, and and brought 


. , | | ſtill 
Former only, and a Capias againſt the others. r again 


here are more than one Principal, the Exigent ought not to iſſue till S* . 
ll of them are attainted. | 4 «ak 47. 
; . ; i 44 Aſſ. pl. 16. 
ro. Appeal, 7. Exigent, 44. Fitz. Forfeiture, 14. * Bro. Appeal, 107. 20 E. z. 7. b. © 2 Inſt. 183. 1 H. H. 
. C. 624 2 H. H. P. C. 200, 201. Plowd. Com. 29. a. dubitatur 7 H. 4. 36. pl. 5. Bro. Appeal, 22. 
antr, Fitz. Exigent, 4. | a, | | 


C HAP. XXVII. 
Of Arraignment in general. [80] 


Aving ſhewn in what Manner a Perſon under a Criminal Accuſa- 
tion is to be brought into Court; I ſhall in the next Place endea- . xt H. P. C. 


bur to ſhew in what Manner he is to be arraigned or put upon his Tri- 216 t 225 
and this I conſider, i 


Hit, As it relates to all Criminals in general. 
econdly, As it relates to Principal and Acceſſaries in particular, 


And firſt, As to the Arraignment of all Criminals in general : Having 

W ſhewn in the Twenty-fifth * Chapter, That regularly the Court *$ex. 15. 
bot arraign a Man upon an Indictment while an Appeal for the 
Mme Crime is depending againſt him; I ſhall here conſider only the fol- 


ing Particulars: 


4 %, In what Manner a Criminal is to be arraigned. 
155% Whether the Omiſſion of it will be Error. 
„, Where a Perſon ſhall be arraigned upon ſeveral Appeals or ; 


lictments, 


hich of them as Acceſſaries, and to take out the Exigent againſt the in by Exigent : 


dect. 132. Fourthly, That it ſeems the better © Opinion, That where as Acceſſaries. | 
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1 | iny oach : Nor even with | 
Rien 14, Or any other Mark of Ignominy and Reproach even with Fetter 


| Letters F, C. have been always taken, That Appeals are not within this Statute, but ty 


408. heard. [82] 
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0 


As to the firſt Particular, viz. In what Manner a Criminal i; w 
arraigned, I ſhall obſerve, Tok N . na Tr: 


Sect. 1. Firſt, That every Perſon at the Time of his Arraign 
* Inſt. 34, ought to be uſed with all the * Humanity and Gentleneſs which is con. 


IR ſiſtent with the Nature of the Thing, and under no other Terror ot 
MIL. 315, 3 5 | | Ne 
316. eaſineſs than what proceeds from a Senſe of his Guilt, and the Misforw 


of his preſent Circumſtances ; and therefore ought not to be brought y 
v Bracton the Bar in a contumelious Manner; as with his Hands tied together 


17. © his Feet, unleſs there be ſome Danger of a Reſcous or Eſcape, n 
Fleta, Lib. 1. ſeems indeed to have been holden by * ſome, That this is a particular pi. 
Baan vilege of Perſons in Holy Orders. But it ſeems the © better Opinion, Thy 
137. pl. 3. the Law makes no Diſtinction in this Reſpect, between them and Lap 
8 men. | Bit wn ' | | 

2 II. H. P. C. Sed. 2. Secondly, That there is no Neceſſity that a Priſoner at 
219. Time of his Arraignment hold up his Hand at the Bar, or be commu. 


Kely. 10. | 5 . | 
: = $i ID ſo to do; for this is * only a Ceremony for making known the Py. 


432. ſon of the Offender to the Court; and if he anſwer that he is th 


3 133. ſame Perſon, it is all one. : 3 
: 2 314, Sec. z. Thirdly, That on every Indictment the Arraignment ' mult k 


35. in Engliſh, by Virtue of 37 E. 3. 15. by which it is enacted, Thu dl 


oy « f *: Pleas which ſhall be pleaded in any Courts whatſoever, before any of the N 


Briton 14, FJ uftices whatſoever, or in his other Places, or before any of his other Mijn 
whatſoever, or in the Courts and Places of any other Lords whatſoever wik 


= WK 7 in the Realm, ſhall be pleaded, ſhewed, defended, anſwered, debated, and julgl 
S. P. C. 133. in the Engliſh Tongue, and entered and inrolled in Latin. But it ſcens 


Kely. 10. : | | 
f 3 by they are to be arraigned, and the Plea of the Defendant to be read, n' 


all the Judges French, in the fame Manner as anciently; and thus I have often knom 


ron it donein my own * Experience; but upon what Reaſon this Differm 


Caſe, Raym. between Appeals and all other Proſecutſons is grounded, I have new 


pl. 4. % Seck. 4. Fourthly, That an Appeal in the King's Bench ought to bes. 
2 Jon. 210. raigned on the Plea-fide, unleſs it come in by Certiorari, in which G 


1 1. 69 it is ſaid, That it ought to be arraigned on the Crown-fide. 


1 Salk. 61, Sed. 5. Fifthly, That where a Writ of Appeal is abated, the Pi 


8 OW. ner ſhall not * be arraigned on the Count, at the Suit of the Fury, 1 
1 . * . 7 
and Bowen, Cauſe the Count depends upon the Writ, and that being determined, 


Mich. 7. Ann. | falls to the Ground. Yet it ſeems certain, That if the Writ were gc 


And that of 3 i, Tag f Kino 
Widdrington the Appellee may in many Caſes be arraigned at the Suit of the Ng 


and Carlken, on the Count, as hath been more fully ſhewn, Ch. 23. Sed. 7, 8, 0, 
A; 2H bye 

And that of ; 1 
Reeve and Sect. 6. As to the ſecond Particular, vis. Whether the Omiſſion 


Trundal, . ; TT ird n Modern Ne 
Paſch.; Geo. an Arraignment will be Error: It is ſaid in the Third 


'F That an Attainder of High Treaſon wes reverſed for this and other Ei 


x 81d. 210. Neither do I find any Precedent of an Attainder in Coke's Entries, * 
rd. 324 | 

l. 1 | | | | ; if 
: Salk. 62. © Style's Rep. 7. Bro. App. 44. 4 H. 6:16. Vide fupra Ch. 23. Sect. 10. m 3 Mod. 205 
Raynf. 408. 2 H. H. P. C. 217, 18. | | 


5 
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ment of * Treaſon or Felony, in which it is not expreſſed either * Oo” Ent. 
theſe Words, Ad barram hic ductus in propria perſona ſua committi tur 36 Fa 17 
reſchallo, Sc. & ftatim de prœmiſſis (in Caſe of Felony, or de altis proditi- 16. 

us, in Caſe of High Treaſon) ei ſuperius impoſitis allocutus qualiter ſe ve- | 

ade acquietare dicit, &c. or in Words © tantamount, And therefore it Coke's Ent. 


3 5 1 
certainly ſafeſt to expreſs it in every Record of ſuch Attainder, where n 


i | | 354. b. 355. 
party appears and is condemned, whether upon Confeſſion or Ver- pl. 7, 8. 356. 


or ſtanding Mute, &c, Yet I find it wholly omitted in every At- whe 48. N. 


13. 


nder upon an * Appeal in Coke's Entries, and much oftner omitted 
kn expreſſed * in ſuch Attainders in Raftal. | 

$28. 7. As to the third Particular, viz, Where a Perſon ſhall be aß : 
xiened upon ſeveral Appeals or Indictments: It ſeems, that by the 


mmon Law, if a Man be appealed of divers Robberies at the Suit Om _ 
divers Perſons, he may be ſeverally ® arraigned on each Appeal, 53 to 60. 


then ſeverally tried on each, that each Appellant may be equally « gee Ra. Ent. 
led to the Reſtitution of his Goods, upon the Conviction of the 47: a. b. 48. 
pelle. And in like Manner at this Day a Perſon charged with ſe- . * 


il > Indictments of Robbery at the Proſecution of ſeveral Perſons, Ts 1 BS. 
y be ſeverally arraigned and tried on each Indictment; becauſe the Pro- See Raft. 


tor ſince the Statute of 21 H. 8. 11. is intitled to a Reſtitution of his . n 
7 2 » 0 R 2. 53 P . . 
ods upon a Conviction on ſuch an Indictment, in the ſame Manner as 


Plaintiff is upon a Conviction in an Appeal. And it is holden both 3 11. 


' Staundforde and * Hale, that even a Perſon attainted of Robbery 23 15 i 
the Suit of one Perſon, may be arraigned and tried at the Suit of an- 7;ers a, B. 
er, if ſuch Suit were commenced before the Attainder: But Quere : 107. Letter 
of the Authorities cited for the Maintenance of this Opinion two ! B. 1%9:Þ: 

; . 5 Fitz. Coro. 
n to be directly againſt it; and the ® other, which ſeems moſt to 26, 27. 
Point, does not come up to it. w 8. p. C. 66 
deck. S. It is made a Qære by * Staundforde, Whether a Priſoner be- Letter E. 
e his Attainder ſhall anſwer to divers Appeals of Death or Rape, in H. P. C. 
ſme Manner as in Caſe of Robbery? | 


15 | | A. . 

F. C. 212, 258. 1 Fitz. Coro. 379. 7 H. 4. 31. pl. 16. Abridged Fitz. Coro. 81. m 4 Ed. 4. 11. pl. 18. 
Idged Fitz. Coro. 26, 27. See 44 E. 4. 44. pl. 57- Abridged Fitz. Coro. 95. See alſo Chap. 23. Sect. 53. 
the Chapter concerning the Plea of Autrefoits convict and attaint. n S. P. C. 66. Lett. C. | 
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1 H. H. P. C. 


612 to 618. 


1 Hai .. 


618 to 622. 


H. P. c. 
219. 


3 Inſt. 139. 


Keilw. 107. 
Fitz. Coro. 


80. 


1 27. 


Fitz. Coro. 
80. 


Vide Fitz. 


285. 
© Lamb. B. 2. 


Ch. 7. f. 291. 
26Aſſ. pl. 5 2. 


Bro. Coro. 
104. 

Fitz. Coro. 
196. 


Cr ompt. Juſt. 


4 See the 
Books above 


cited, and H. 


P. C. 219. 


e 2 Inſt, 20, 
21, 138. 

Paliſ 16. pl. 
13 $2016" 


Of the Arraignuent of the Wy 


ſhall be ſaid to be a Principal, and in what an Acceſſary; havin 


CHAP. XXIX 
Of the Arraignment of the Principal and An 


AYP now L am in the ſecond Plc t6 conſider the Nature of Am 
ment, ſo far as it particularly relates to Principals and Accel 
for the better Underſtanding whereof, it may not be 1 improper to con 


1. In what Caſes, in Judgment of Law, a Man ſhall be faid ok 
"I and in what Caſes he ſhall be ad to be an Acceſlary, 
Where he ſhall be adjudged an Acceſſary before. 

1 Where an Acceſſary Ther | 


| Sed. 1. And iſt, For the better Underſtanding in what Caſe 2 


miſed, that where a Felony is committed by divers Perſons, the'lg 
Man may be a Principal and Acceſſary in it, and fo charged in then 
Indictment or Appeal; as where A. commands B. to kill C. ani tt 
wards actually joins with him in the Fact. And having alſo fab 
premiſed, that it 1s agreed by all the Books, that a Man may be en 
ceſſary after the Fact, by © receiving one who was an Acceſſry bl Nin 
as well as by receiving a Principal; and that there ſeems to be the ly 
4 Reaſon, that a Man may be an Acceſſary before the Fact, by proc 
another to be in ſuch Manner an Acceſſary to the Principal, I ſhale 
deavour t to ſhew, 


In what Offences there can be no Acceſſaries, but all muſt 
Principals, if any way guilty : 
2. Where thoſe who only abet a Fact, ſhall be eſtoemel 2 
Principals in it as thoſe who actually do it. 
Where thoſe who are actually abſent when a Fact is com 

ted may be eſteemed Principals in it. 
4. Where one ſhall be adjudged a Principal in an 1 Offence aganl 

Statute, 

. Whether the Offence of an Acceſlary can ever riſe higherf 
that of the Principal. D 


ect. 2. As to the firſt Particular, vs. fs what Offences there 
be no Acceſſaries, but all muſt be Principals, if any way guilty: [:i 


to have been always an uncontroverted Maxim, that there can be 
ceſſaries in © High Treaſon, or f Treſpaſs. Alfo it ſeems to have 
ways agreed, That whatſoever will make a Man an Acceſſury bet 


215. 1 H. H. P. C. 613. 12 Co. 81, 82. 2 Inſt. 183. Bro. Treaſon, 19. 3 H. 7. 10 o. pl. 2. Fitz. * 
19 H. 6. 47. pl. 103. S. P. C. 3. Lett. A. 40. Lett. C. Bro. Coro. 135. Dalt. Ch. 108. Crompt. 4 


Co. Litt. 87. 


f 12 Co. 81, 82. 2 Inſt. 183. Bro. Rape, 3. Co. Litt. 57. 2 H. H. P. C. „ 


2 


Jony, Will make him a Principal in High Treaſon and "Treſpaſs ; as“ 5 6. 47- 
Battery, © Riot, Rout, 4 Forcible Entry, and even in Forgery and * Bro. . 
it Larceny. And therefore, where-ever a Man commands another to 9. 

mit a T reſpaſs, who afterwards commits it in Purſuance of ſuch Com- : 3 8. 
and, he * ſcems by neceſſary. Conſequence to be as guilty of it, as if ö 38 Af. pl.. 


pad done it himſelf; from whence it follows, that being in Judgment — 55. 

Law a Principal Offender, he may be tried and found b Guilty, before 04. Lit 57. 
Trial of the Perſon who actually did the Fact. | . 1. Ch. 64. 
0 if, z. It was formerly a * Queſtion, Whether the ſame Receipt of Furs r 0 
Offender, which will make the Receiver an Acceſſary after the Fact in Fita Gad. 


| Cafe of Felony, will make him a Principal in High Treaſon, as it 99. | 
to be * ſettled at this Day that it will? For if it ſhould be ad- eng 666. 


a 8 pl. 913. 
led a Miſpriſion only, as ſome have contended, a Man would-be Vide i Sid. 


ect to a leſs Puniſhment for receiving a Traitor than for receiving a 312. pl. 29. 


ſon; for he who receives a Felon is certainly liable to judgment of ol a: 


ld be liable only to Fine and Impriſonment, as being guilty of a Miſ- 8 1 


hon only. e 3 223. 
ec. 4. It ſeems ® agreed, That whoſoever agrees to a Treſpaſs on a = H.P. C. 
gs or Goods done to his Uſe, thereby becomes a Principal in it. But 5 Moo. 5 
u no one can become a Principal in a Treſpaſs on the Perſon of a Man H. P. C. 215: 


any ſuch Agreement. _ Allo it ſeems 0 agreed, that no . one ſhall be Hh 9 955 
udoed a Principal in any common Treſpaſs, or inferior Crime of the ge. 5. a 
Nature, for barely receiving, comforting and concealing the Offen- Fitz. Coro. | 


| though he know him to have been guilty, and that there is a Warrant 3 K 


t againſt him, which by Reaſon of ſuch Concealment, cannot be exe- Lett. D.' 
ed. And if he cannot be puniſhed as a Principal, it is certain that he 2 Moor 
not be puniſhed as an Acceſſary; becauſe in ſuch Offences, all Who 5 Br. Tier 
| puniſhed as Partakers of the Guilt of him who did the Fact, muſt 256. 

puniſhed as Principals in it, or not at all. Yet if a Man knowing "RY ee. 
t there is a Warrant againſt ſuch . Offender, adviſe and perſwade him Fiz. Al. _ 
abſent himſelf, * perhaps he may be indictable for a Contempt of the Cont. 27 AM. 
in hindring the due Courſe of Juſtice, 8 Se 
Se. 5. It is certain, That in ? Petit Treaſon, and alſo ſuch Felony 115, 116. 
ſhall have * Judgment of Death, there may be Acceſſaries both before Bib 290. 


\cipals, as ſhall be more fully ſhewn in the following Part of this 3 Inſt. 138. 

ppter. Alſo it ſeems, that there may be Acceſſaries before the Fact _ Ch. 89, 
Mayhem, but that the Appellant hath his Election to proceed againſt Crompt 42. 

u either as Principals, or as Acceſſaries. But I find it no where PI. 19. 


. | | Vide 3 H. 7. 

ben, that there can be Acceſſaries in Mayhem after the Fact. * bf . x 

eck. 6. 1 do not find it agreed, Whether there can be any Acceſſa- S. P. C. z. 
In Premunire? | 2 


| 5 . . 
ell. 7. As to the ſecond Particular viz. Where thoſe who only abet ; Ing. 138. 


there Ws Vis, W. 

. ti ng be eſteemed as much Principals in it as thoſe who actually do 2 IN: 
_ t ſcems ave he ; 1: 3 rompt. 42. 
* ceins to have been * anciently the more prevailing Opinion, that pl. 19. 

re bet Vide ſupra 


o. Appeal, 71, 154. - * Vide ſupra; Set. 4 H. H. E. C. 613... VidesS. P. C. 44. Lett. F. Dale Ch. 


22. io. Coro. 11. 40 E. 3.42.pl.22. S. P. C. 48. Lett. G, H. 41. Lett. A, B. 44 E. z. 38. 
1 Wel rat. B. 3. Ch. 12. Sect. 10, 11, 13. Ch. 19. 8. 11. Ch. 2 1. Sect. 8, 10, 11. Lamb. B. 2. ch. 7. fol. 283. 
1 ch. 14. Cont. Fitz. Coro. 43 3. 


thoſe 


Cro. E. 750. 
ith, as being an Acceſſary to the Felony, but he who receives a. Traitor 2 Inſt. 183. 5 


| after the Fact, who muſt be proceeded againſt as ſuch, and not as ie S's, - 


3 ye B. 1. Ch. 20. Sect. 3. 4. S. P. C. 3. Lett. A. Bro. Treaſon, 19. Bro. Coro. 135. 1 Dyer 296. pl. 
b 8 El. 824. 38 Aff. pl. 9. Bro. Diſſeiſor, 98. Bro. Ejectione Cuſtodiæ, 8. Bro. Treſpaſs, 256. 38 E. z. 

+ 0. Lit, 180. b. Fitz. Gard. 89. * Popham 134. 2 Rol. Abr. 75. Lett. A. pl. 3. » 2 Roll. Ab. 75. 
Pl. 4. Valiſ. 16. pl. 11. 3 Inſt. 20, 21. Crompton 42. pl. 19. S. P. C. 40. Lett. C. B. 1. Ch. 32. 
$ — Sq 2 Co. 81, 82. Cro. El. 750. pl. 4. 2 Inſt. 183. * See the Citations to the next Letter. Cont. Bro. 
\ 154. * Vide ſupra Ch. 23. Sect. 19. 22 Aſſ. pl. 82. Fitz. Coro. 11, 182, 215, 221. Cont. 40. Aſſ. pl. 


P . 
_ Premunire, 4, 6. Pl. Com. 97. b. 1 H. H. P. C. 613. Pl. Com. 99. b. Fitz. Coro. 90, 216. 40 
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312 O the Arraignment of the doch 
| thoſe only were to be adjudged Principals in Felony who aQtually yy 
Fact; as in Murder, thoſe only who gave the Mortal Blow; in i 

thoſe only who actually raviſhed the Party, &c. and that thoſt 15 
Company who were only preſent and abetted and encouraged the jy, 

Pl. Com. 97. jt, were to be eſteemed Acceſſaries; or at moſt Principals in the * 
Degree only. But I take it to be ſettled at this Day, that all tha 1 

n H. 413. > aſſemble themſelves together with a felonious Intent, the Ex 
pes "Coro. Whereof cauſes either the Felony intended, or any other to be co 
86, 228. or with an Intent to commit a © Treſpaſs, the Execution wheree 
13 Appeal, a Felony to be committed, and continuing together abetting one way 
Moor 53. pl. till they have actually put their Deſign in Execution; and alſo alte 
8, 6 b. Who are preſent when a Felony is committed, and abet the Doing oj 
Toy. 5 as by holding the *© Party while another ſtrikes him; or by * dine 
Pl. Com. 97, a Weapon to him that ſtrikes, or by moving s him to ſtrike, are f 
m_ „ pals in the higheſt Þ Degree, in Reſpect of ſuch Abetment, as much i 
Ye 5 Caſes Perſon who does the Fact, which in Judgment of Law is as i mug 
cited to the . Act of them all, as if they had all actually done it ; * and if there were 
1 84. che lice in the Abettor, and none in the Perſon who ſtruck the Party, iy 
next Section, be Murder as to the Abettor, and Manſlaughter only as to the other 
10 * ch. Sec. 8. It doth not ſeem neceſſary to the Making an Abettor 2 by 
I} ra 5 cipal, that the Perſon on whom the Felony is committed ſhould bu 
5. and ch. 41. any ! Terror from the Abetment, and by Reaſon thereof diſamg 
"= ; 5 5 from making that Defence which otherwiſe he might have nut; 
ſet. 46. it ſeems to be ſufficient for this Purpoſe, that the Perſon who du 
H. F. C. 216, Fact is encouraged and emboldened in it from the Hopes of preſat 


Fil.” Coro. immediate Aſſiſtance from the Abettor, whether he be within Vim 


60, 314,350, the Fact, or ® not. And upon this Ground it hath been adjudgl, 
$33 That where Perſons combine together, to ſtand by one another i 
172. Breach of the Peace, with a general Reſolution to reſiſt all Oppal 
Kay. 5 and in the Execution of their Deſign a Murder is committed, all dt 
Salk. 334, Company are equally Principals, tho' at the Time of the Fact lone 
31. them were at ſuch a Diſtance as to be out of View. Alſo upon theft 
. 228 . Reaſon it hath been adjudged, That where a Company of Rogus 
Wt 4 See B. 1. ſault a Man in the Highway, who eſcapes from them, and then df 
Wi by: 32. * them rides from the reſt, in the ſame Highway, and robs another! 
WH 1 55 Pn of the View of his Companions, and then returns to them, they ar 
WH 2 Inſt. 182. of them equally Principals. And the like hath been? adjudged in! 
1 f as 135 lation to all thoſe who accompany one another with an Intent to am 
if i Bro. Appeal, a Burglary, in the Execution whereof ſome ſtand to watch only 1 


1 N adjacent Places, and the reſt actually break, and enter the Houle, 
. 8 5 Sect. 9. But 4 where divers Perſons accompany one another in 
. 9, 167, 188. 4 
_ = S. P. C. 40. doing of a lawful Act, and one of them happens to kill a Ma, 
1 pes "4 that gives the Wound is only guilty of the Homicide, and the reſt dl 
158 Ji Lett. B. Company ſhall neither be eſteemed Principals nor Acceſſaries. * Al 
1 | fy RY | | | 
"Wh pl. 8. 711. P. C. 215, 216. Fitz. Coro. 99, 309, 433. Dalt. ch. 108. Lamb. B. 2. ch. 7. fol. 283. 7100 
3 pl. 4. Preſence holden not to be neceſſary for this Purpoſe. Fitz. Coro. 60. 4 H. 7. 18. pl. 10. H. fu. 
i 5 Fitz. Coro. 135. 8. P. C. 40. Leu. F. 13 H. 7. 10 pl 7. H. F. S. 1 2 Inſt. 41, 82. * 1 
3 60. S. P. C. 40. Lett. D. H. P. C. 216. 4 H. . 18. pl. 10. Bro. Coro. 141. Bro. Appeal, 55. 
1 215, 216. Pl. Com. 98. Supra ch. 23. ſect. 76. ch. 25. ſect. 64. 1 Pl. Com. 98, 100. Fitz. Coro. * 
Coro. 141. Bro. Appeal, 85. 4 H. 7. 18. pl. 10. 9 Co. 67. b. * B. 1. ch. 31. ſect. 49 to ſect. 5+ * 
ſeems required in Pl. Com. 98. ® Fitz. Coro. 60. H. P. C. 216, 217. 4H. 7. 18. pl. 10. Salk. 5) | 
al R. 1. ch. 35. ſect. 7. ch. 38. ſea. 8. 2 See B. i. ch. 31. ſect. 46. H. P. C. 216, 217: * jt 
14 Salk. 334, 336. Keilw. 161. a. Fitz. Coro. 60, 314, 350, 433. S. P. C. 40. Lett. D, E. Vide el. 
n 334» 335 44.350, 4 4 GR. 8,9. l. 
„ B. 1. ch. 34. ſect. 7. Vide Moor 53. pl. 155. S. P. C. 40. Lett. D, E. PB. 1. ch. 38. KG 89 
q 13, 30. Vide Moor, 53. pl. 155. 4 Keilw. 161. a. Rely. 47. | 
{at 5 


hap. 27 Principal and Acceſſaty: 313 
A& intended tho unlawful , were a bare Treſpaſs, and ohe of the Com: 
py be guilty of Larceny, it is a Felony in ſuch Offender only, becauſe 
"a Crime of a Nature entirely different from that intended, and not 
d by the Execution of it. | | ö 
geg. 10. Alſo thoſe who by Accident are barely preſent when a Fe- 

is committed, and are merely paſſive, and neither any Way en- 
rage it, nor endeavour to hinder it, nor to apprehend the Offenders, _ 
1] neither be adjudged Principals nor Acceſſaries; yet if they be of 4 P. C. 40. 
Il Age, they are highly puniſhable by Fine and Impriſonment for their 6 77 oY 
oligence, both in not endeavouring to prevent the Felony, and in Fitz. Coro. 
t endeavouring to apprehend the Offender. And * if they any 225 1223555 
y ſhewed an Aſſent to the Felony, it ſeems, That they may be puniſh- 14 H. 7. 1 
25 Principals in it; becauſe the Shewing ſuch an Aſſent could not but 1 
e Encouragement to it. 15 = 0 1 
geg. 11. As to the third Particular, viz. Where thoſe who are actu- 197. 
abſent when a Felony is committed may be eſteemed Principals in 2 2. 
> I take it to be a ſettled Rule, That where-ever a Man procures a Fe- Vide — 5 
to be committed, and is abſent at the Time when it is committed, and ch. 23. ſedt. 
other Perſon but himſelf can be adjudged a Principal in it, he ſhall be b. p. C. 40 
zemed as much a Principal as if he had been preſent ; for no one can be — gl 
uniſhed as a Felon, but either as a Principal or as an Acceſſary; and Pitz. Coro. 
refore where the Procurer of a Felony cannot be puniſhed as an * Noy 50. 
ceſſary, becauſe there is no other to whom he can be an Acceſſary, he Dalt: ch. 108. 
ſt be puniſhed as a Principal, or not at all. And upon this Ground, * bog 
ſeems to be clear, That if a Man s perſuade another to drink a Poiſon- 2, 3, 4. 
Liquor, under the Notion of a Medicine, who afterwards drinks it „ Vide infra 
his Abſence ; or if A. intending to poiſon B. put Poiſon into a Thing * p. 4 as. 
d deliver it to C. who knows nothing of the Matter, to be by him de- Letters D, E. 
ered to B. and C. innocently deliver it accordingly in the Abſence of A. kn 8 
if one incite a Madman to kill another, who afterwards kills him 5 3 


the Abſence of the Perſon that incited him; in all theſe and the like Palt. ch. 108. 
es, the Procurer of the Felony is as much a Principal as if he had 3 1 


n preſent when it. was done. And ſo * likewiſe all thoſe ſeem to My Pleas of 
ho were preſent when the Poiſon was infuſed, and privy to, and de —_— 2 
nlenting to the Deſign. But ! thoſe who only abetted their Crime by Fry 3 IN 

ir Command, Counſel or Advice, but were Abſent when the Poiſon But Fitz. Co- 
0 infuſed, are Acceſlaries, and not Principals. Alſo if A. intending to 88 _ 
fon B. deliver a poiſonous Thing to C. to be by him delivered to B. pl. > 8. Gems 


C. knowing it to be poiſoned deliver it to B. in the Abſence of A. ay: 


1 this Caſe C. ® only is a Principal in the Felony, and A. an Ac- OK 44-b. 
ay, in qe reg 


Set, 12. By force of K - | | n e is 2 Inſt. 183. 
f 3 H. 7. 2. All thoſe who are Acceſſaries before Crompt. 44. 
the forcible taking away of a Woman, made Felony by that Statute, peo 7 


ether they were preſent or abſent at the Time of the Taking, or Ac- 1 7 5 


a . by wittingly receiving the Woman ſo taken away, ſhall be 435,61 5, 616 
rn E” as * Principals ; but this depends on the expreſs Words of the Pult. 122. a. 
bl E e, and not on any Conſtruction from the Reaſon of the Common 18 * 
11 | | | | 3 Toft. 138. 
bH.P.C.218. 

Cord. | | 5 | 2 5 81. 
e. . . ch. 1. ſeet ES I ely. 52, 53- 
1 4 3 H. H. P. . 617. * H. P. C. 216. 14 Co. 44. b. Cromp. 44. pl. 43. 
7.52, 53. dee B. x. ch. 42. ſet. 8, 9. and H. P. C. 217. 1H. H. P. & mr . P. 


4 L . 


1 HI. H. P. C. Offence, made High Treaſon by Statute, in ſuch a Manner as vill wi 


12. adjudged Principals if preſent when it was committed, and Acceſſs] 


Bro. Rape, 2, 


and ſupra fore, it may be anſwered, That they may properly enough be {aid 1 


314 | Of the Arraignment of the * Book 


8. P. C. 44. Sec. 13. As to the fourth Particular, vis. Where a Manu k | 


MS C. judged a Principal in an Offence againſt a Statute » It ſeems to hy; 1 
9 . 7% always * generally agreed, That notwithſtanding all penal Statutez I 
3 Inſt. 45, be conſtrued ſtrictly ; yet where-ever a Statute ordains, That "thi. yi 
9-72: are guilty of the Thing prohibited by it, ſhall be adjudged Train, 3 
2 8 100 Felons, it by a neceſſary Implication makes all the Procurers m A 


Crompt. 42. of it Principals or Acceſſaries before, upon the ſame Circumſtancez " 
„ e will make them ſuch in a Treaſon or Felony at Common Law; * 
Lamb. B. 2. ſuch Perſons may properly be faid to have done the Thing in 6g} 


_ 7 f. 286, Manner cauſed by them, and conſequently to come within the very M 
Halit 11. pl. of the Statute, And therefore it ſeems to have been generally ung 
12. 22. pl. 3. able, That thoſe who procure the Clipping of the King's Coin, c q 


enn 


613, 614 them principal Traitors in a Treaſon at Common Law, ſhall be adac 
8 a principal Traitors by the Statute. And that thoſe who abet 25 
Dalif 13. 1 Treaſon, or a Felony by Statute; as a © Rape, or © Buggery, &c, ſul 


_ 2 3- abſent, in the ſame Manner as in Felonies at Common Law, unlek th 
tions printed tute expreſly provide otherwiſe ; as that of 3 H. 7. 2. does, as hath 
K ſecond ſheyn in the foregoing Section. "il 
> Vide ſupra Sect. 14. But there * ſeems to have been formerly ſome Oni 
ſee. 2. B. 1. That the Receivers of a Felon by Statute, ſhall not be adjudged d 
W ſaries to the Felony after the Fact, in the ſame Manner as the N 
pl. 103. 7 of a Felon at Common Law); becauſe ſuch Perſons can in no Propriyi 
S. P. $3 Speech be ſaid to have done the Thing prohibited, as the Procyrer . 
TH HOY 18. may be faid to have done: But this s ſeems to have been more ſtan 
See B. 1. ch. holden in Reſpect of thoſe Statutes, which expreſly provide that A 
15 NOS 6. ſaries before to the Offence prohibited, ſhall be puniſhed as Felons f 
137, 215. but ſay nothing of Acceſſaries after; from which Words it may be au 
See B. 1. ch. That they muſt be either intended to exclude Acceſſaries after the I 
8. 9 5 or have no manner of Effect. Yet I take it to be ſettled at this I 
Letter B. That in theſe and all other Cafes, where a Statute makes any Ota 
Ly 4 13- ® Treaſon or Felony, it involves the Receiver of the Offender inf 

* fame Guilt with himſelf, in the ſame Manner as in Treaſon or Fen 


Fitz. Coro. Common Law, unleſs there be an expreſs Proviſion to the contal 
86, 28. For ſince it is agreed, That ſuch new Treaſon or Felony hall harel 
3. fame Conſtruction with a Treaſon or Felony at Common Law to dl 
1 * 59. ther * Intents and Purpoſes, Why ſhould it not alſo have the fame u 
See B. 1. 5 lation to thoſe who are to be eſteemed Principals and Acceſſaries In 
38. Sect. 18. And as to the Objection, That the Receivers of the Offender cannot u 


Wb dy by be ſo properly ſaid to have done the Offence, as the Acceſſans 


PI — 
32 — _— 


ſect. 3. Partakers in the Guilt of the Offender ; and what Crime ſuch a Parti 
G e ha, ſhall be adjudged to amount to, is moſt reaſonably determined ifs 
C. Rules of Law in other Caſes of like Nature. And as to the 0 
Lamb. B. 2. on, That a Statute by expreſſing Acceſſaries before, muſt be intend 
284, 285. Exclude Acceſſaries after, or to have no manner of Effect, it may i | 
: H. H. P. C. ſwered, That nothing is more common than for Statutes to expr** 
2 Vide 10 Things which the Law would have implied, in which Caſes it ke 


ſe. 3. very reaſonable Conſtruction, That Expreſſio eorum que tacite inſiu nf 
Bro. Trea- peratur. | 

ſon, 19. 

8. . 0.3 | 


teter A. 3H. 7. 10. pl. 2. H. P. C. 215. Dalif. 22. pl. 3. Lamb. B. 2. ch. 7. f. 284, 266 5. 


Heal. 


61, 72, 73. k See B. 1. ch. 40, ſet. 4. Supra ch. 18. ſect. 13. S. P. C. 168. Letter D. H. 
4 


lap. 29. Principal and Acceſſary. 315 
 o:#. 15. As to the fifth Particular, viz. Whether tlie Offence of tlie 3 Inf. 2, 
-effary can ever riſe higher than that of the Principal: I take it to be 15 5 C. 215. 
 "controverted Rule, That it never ſhall ; it ſeeming incongruqus Bro. Coro. 

U abſurd that he who is puniſhed only as a Partaker of the Guilt of anos 19. 


er, ſhould be adjudged guilty of a: higher Crime than the other. And * 
erefore it ſeems clear, That if a Wife or Servant cauſe a Stranger inf.ſe&.21,22 
murder the Husband or Maſter, . and are abſent when the Murder is com- Df 26. 21 
ed, they cannot be ſaid to be Acceſſaries to Petit Treaſon, but to Mur- 11 


- only, becauſe the Offence, of the Principal is but Murder. But if Pyer 254. 


. I. . . 
W. Wife or Servant had been © preſent when the Murder was committed, pl "hs 4. 8 


ey would have been guilty of Petit Treaſon, and the Stranger of Mur- pl. 57. 


. becauſe in Reſpect of ſuch © Preſence they would have been Princi- H. * 8 Mo . 
19. 


Jin killing, as hath been more fully ſhewn B. 1. in the Chapter of Cos. 
lit Treaſon, Sect. 6. i | 4.31 | f. * 
$f. 16. As to the ſecond Point, viz. In what Caſes a Man ſhall be 119. 
udged an Acceſſary before: It ſeems to be agreed, That thoſe who by But 40 Af: 

ire, Command, Counſel or Conſpiracy ; and it ſeems to be generally $55 wheres 


is Note in 


olden, That thoſe who by ſhewing an expreſs Liking, Approbation Brock is an 
Aſſent to another's felonious Deſign of committing a Felony, abet and-Abridgment, 


ourage him to commit it, but are ſo far 5 abſent when he actually —— con- 


mmits it, that he could not be encouraged by the Hopes of any im- See alÞ Fitz. 
diate Help or Aſſiſtance from them, are all of them Acceſſaries before Coro. 216. 


hich is an 


Fact, both to the Felony intended, and to all other Felonies which 1 
l happen in and by the Execution of it, if they do not h expreſly re- of the ſame 


and countermand their Encouragement, before it is actually com- N 2 
Witcd. 


LOI | : Tings H. P. C. 24, 
det. 17. But it doth not ſeem neceſſary in any Indictment or Appeal 44 
inſt a Man as Acceſſary before the Fact, to ſet forth the ſpecial Man- 3 P.C. 


by which he abetted it, but only to charge him generally, 20d Dy. 128. pl. 
mice, &c, abettavit, incitavit & procuravit, &c. Alſo the like general 57. 254. pl. 


ay of ſetting forth the Aid given to a Felon, ſeems to be ſufficient both 2535 35 pl 


to thoſe who are * Principals, by being preſent when the Felony is com- Crompt. 19. 
tted, and alſo as to thoſe who are! Acceſſaries after. Ce ae 91. 
dect. 18. It cannot be doubted, But that if a Man adviſe a Woman to pl. 227. 

| her Child as ſoon as it ſhall be born, and ſhe kill it in Purſuance of Paliſ. 16. pl. 


b Advice, he is an * Acceſſary to the Murder, tho' at the Time of the Vide fapra 


vice, the Child not being born, no Murder could be committed of it; Se. 7. 


the Influence of the felonious Advice continuing till the Child was Mg er 185. 


In, makes the Adviſer as much a Felon as if he had given his Advice Lamb. B. 2. 


r the Birth. Alſo it ſeems * agreed, That if I command another to ch. 7. 


TON | | „ 
t a Man, and he beat him in ſuch a Manner that he dies thereof, 1 1 


an Acceſſary before to the Felony ; ? becauſe it happened in the Exe- Crompt. 41. 


ion of a Command, which naturally tended to endanger the Life of 8 op 
other. And 4 4 fortiori therefore it follows, That if a Man Com- . Inſt. 182 


nds another to rob a Man, and he in robbing him kill him; or to burn Palt. ch. 108. 


Houſe of J. S. and he by burning it, burn alſo the Houſe of 7. N. the 8 . 


nander is as much an Acceſſary to the ſubſequent Felony, as to that H. B. C. 217. 
ch was directly commanded. Alſo it is faid, * That if 1 command * Com. 475. 


1 1 5 4 | . Cont. Cromp. 
78. TVide ſupra ſe. „ 8 Þ.C: 40. Letter D, E. &. Bro. Appeal, 19. Bro. Coro. 188. 


E 125 Crompt. 42. pl. 16. H. P. C. 217, 218, Lamb. B. 2. ch. 7. f. 289. Dalt. ch. 108. Pl. Com. 
. of - b. Coke's Ent. 56. pl. 5.57. pl. 6. Raſt. Ent. 51. pl. 6. Fitz. Coro. 433. ſeems ſomewhat 
; Inf 4 Co. 41. Co. Ent. 57. pl. 6. Co. Ent. 56. pl. 5. Ra. Ent. 48. pl. 4. 52. pl. 15. m Dyer 


" OT N Dalt. ch. 108. Lamb. B. 2. ch. 7. f. 286. Crompt. 41. pl. 2. 1 H. H. P. C. 617. See 
4 H b. ect. 16, 17. H. P. C. 217. Pl. Com. 475. b. Lamb. B. 2. ch. 7. f. 386. Pl. Com. 49. 
A | pl. 10 1 41. Letter D. Fitz. Coro. 314. Vide Pl. Com. 475. b. Dalt. ch. 108. Crompt. 
Si dl. . Fl. Com. 475. b. Pl. Com, 475. a. b. Dalt. ch. 108. Lamb. B. 2. ch. 7. f. 286. Crompt. 


a Man 


a Man to rob another, and he kill him in the Attempt, but dg no 
him, I am guilty of the Murder, becauſe it was the direct and im 
Effect of an Act done in Execution of my Command to commit af 


* Pl. Com: But if I perſuade A. to poiſon B. and A. accordingly give Poe 5, 
Nd. B. who eats Part of it, and gives the reſt to C. Who is Kina by yl $ 
> or Vary A guilty of a great Miſdemeanor only in Reſpe& of C. but not * an A y | q 


2. ch. 7. f. Ty to his Murder, becauſe it was not the direct and immediate Eft 
288 the Act done in Purſuance of my Command, but happened accigny 
Cong, 42: thro' the Act of B. to which I being no way Privy, cannot be mak 
FEY ceſſary by Reaſon of it. Yet in this Caſe A. is certainly guilty d q 

Murder of C. as hath been more fully ſhewn, Book 1. Chap. 3 1. n, 
d Plow. Com. 43. N 1 | 
Meere 48 Set. 19, It ſeems to be holden generally in ſome Books, Tlut i 
Dale, ch.108. ever a Felony enſues, and follows upon any unlawful Act conn 
175 +35 by another, and executed in the ſame Manner as it was commande{ 
1 5. Commander is an Acceſſary to the Felony, But this © ſeems to h. 
Fitz. Coro. Jarge a Rule, and liable to great Difficulties, unleſs limited by fone} 
+ ch. 108. ſtinctions; but finding little in the Books concerning this Matter, | i 
Moore 53. leave it to be farther conſidered by others. 


pl. 155- Sec. 20, It ſeems to be agreed, That if the Felony commityli 


d i ; a 0 
> l ; * the ſame in Subſtance with that which was intended, and variant ah ® 
H. P. 1 217: ſome Circumſtance, as in Reſpe Time or Place, at which os: 
1H | 


5 Mean whereby it was effected, the Abettor of the Intent is altogrle 
Lamb. B. 2. much an Acceſſary as if there had been no Variance at all between iz 
ch. 7. f. 287. the Execution of it; as where a Man adviſes another to kill {1 
8 in the Night, and he kills him in the Day, or to kill him nf 
pl. 14. Fields, and he kills him in the Town, or to poiſon him, and he ſthi 


Dalt. ch. 108. I» 
e H.P.C.217. ſhoots him. 


H. H. P. C. Sect. 21. But if a Man command another to commit a Felony a 
617. err Perſon or Thing, and he do it on *© another ; as to kill 4 
ROT e kill B. or to burn the Houſe of A. and he burn the Houſe of 3 7 


Lamb. B. 2. to ſteal an Ox, and he ſteal an Horſe; or to ſteal ſuch an Horde, and] 


ch. 7. f. 287. ſteal another; or to commit a Felony of one Kind, and he commit i 
Crompt. 42. Nerd 


pl. 11. other of a quite different Nature; as to rob F. S. of his Plate u 
* PI. Com. going to Market, and he break open his Houſe in the Night, and it 4 
Tr ſteal the Plate; it is ſaid, That the Commander is not an Accu» : 


Date. as w_ the Act done varies in Subſtance from that which was al 
Lambard, B. manded. | | | 
edge Sect. 22. But it is obſeryable, That * Plowden, in his Repct! 
Crompt. 42. Saunder's Caſe, which ſeems to be the chief Foundation of what 5 
pop Com. by others concerning theſe Points, in putting the Caſe of a Comm 
475. b. burn the Houſe of A. which ſhall not make the Commander an Aw 
© But this ry to the Burning the Houſe of B. unleſs it were cauſed by burning tu 
n A. ſtates it in this h Manner, If I command a Man to burn the Hal 
Manner, ei- ſuch an one, which he well knows, and he burn the Houſe of anther, 4 
Landed. Mall not be Acceſſary, becauſe it is another diſtinct Thing, to which 1 
Dalton or Jide Aſſent, &c. By which it ſeems to be implied, That it 83 
ere fary Ingredient in ſuch a Caſe to make B. no Acceſſary, that hr l 
= Dk the Houſe which he was commanded to burn ; for if he did not kno! 
287. but miſtook another for it, and intending only to burn the Houſe 1 
| 3 $158 he was commanded to burn, happen by ſuch Miſtake to burn wy 
pl. 36. © it may probably be argued, That the Commander ought to bc © F 

an Acceſſary to ſuch Burning, uſe it was the direct and inne 


4 


hap- 29. _ rincipal and Acceſſary. 3 17 
of an Act wholly influenced by his Command, and intended to 
e purſued it. # | 


* A 


4 Felony, which he knows to be intended, is guilty only of a Miſ- ch. 8. f. 289. 
A b of Felony, and ſhall not be adjudged an — Moore 8. pl. 
%. 24. It ſeems to be certain, That no one can be any © way pu- LD © 
d as an Acceſſary to Homicide per infortunium, or ſe defendendo, becauſe Letter C. 


are not Felonies ; from whence it follows, That if he who is indict- 11 Ro 19. 


or appealed, as a Principal in Murder, be found guilty of ſuch Homicide 140. 
y, thoſe who are only charged as his Acceſſaries before or after, ſhall s nk 363- 
Jiſcharged. * And fo alſo ſhall thoſe who are charged only as Acceſ- . 
i before, where the Principal is found guilty of Manſlaughter ; be- Þy Palon, 

e that neceſſarily ſuppoſes the Fact to have happened on a ſudden ; 554% h 
if it had been done upon Premeditation, it would have been Murder. 59 * 
d 2uere, If they who are charged as Acceſſaries © after, ſhould not alſo | * 
diſcharged at Common Law, where the Principal was found guilty of Bro The 

laughter, and admitted to the Benefit of his Clergy, becauſe in ſuch be. 33, 


* it could not appear by any Judgment that there was a Principal ; ;* A}. pl. 7. 
the Law in this Reſpect ſeems to be altered by 1 Anne, 9g. ſet Er pl. H 4 93+ 
ie at large in the following Part of this Chapter, which makes a Con- ©""P- 43. 
tion equivalent as to this Purpoſe to an Attainder. . 4 
_. 25. Before the Statute of 11 & 12 W. 3. Acceſſaries to Piracy ture, 13 
eo. within the Purview of 28 H. 8. by which Piracy is triable ac- 6 . 
ling to the Courſe of the Common Law ; but for this I ſhall refer the * 15,61 pn 
ader to B. 1. Ch. 37. | Fe ar . 
H. P. C. 217. 


ks to the third Point, viz. In what Caſes a Man ſhall be adjudged an 1 1. H. P. C. 


ſary after: I ſhall endeavour to ſhew, » G15, 616. 
| Moore 461. 


J. What Kind of Receipt of a Felon will make the Receiver ſuch 8 540. 


Wn Acceſſary. 8 pl. 4. 

2. Whether it be neceſſary that ſuch Receiver know of the Fe- * 43: 
ony, ; | ; | Dal. ch 108. 
3. Where the Receivers of a Felon ſhall be excuſed in Reſpect of i 
E Relation they bear tO him. | | | | 3 Vide Crom 
1. How far the Felony muſt be complete at the Time of the Receipt, Juſt. 44- Pl. | 
0 make the Receiver an Acceſſary. 45 


3 Inſt. 5 5. 
Moore 461. 


deck. 20. As to the firſt Particular, viz. What kind of Receipt of a P! 645 


4 will make the Receiver an Acceſſary after the Fact: It ſeems agreed Chg El. 540. 
4 5 any Aſſiſtance whatſoever given to one known to be 2 2 Tok. 133, 
3 order to hinder his being apprehended or tried, or ſuffering x B | 2 * 
cm to which he is condemned, is a ſufficient Receipt for Dale. ch 108. 
E as where one aſſiſts him with a 5 Horſe to ride away with, Lamb. P. 2. 
© ah or Victuals to ſupport him in his Eſcape; or where one 2 9 
Sg conceals in his Houle a Felon under Purſuit, by Reaſon H. P. C. 218. 
the Purſuers cannot find him ; and much more, where one har- 11 * 


Is in his Houſe, and openly | 
; penly protects ſuch a Felon, by Reaſon where- Dale. ch 
the Purſuers dare not take him, 8 7 Gans - 4 

| pl. 39 
1 | | 5 * 218. 
I 43. pl. 39. k Dalt. ch. 108. Fitz. C | E 
Paſt : 5 Fitz. Coro. 427. Lamb. B. 2. ch. 7. f. „„ 

42. pl. 20. 256 Aſl. pl. 47. Adjudged Bro. Coro. 130. Fitz. 3 3 . (ES 


4+ M Set, 27. 


52, 23. It ſeems to be generally agreed, * The: he who baer - cons « 12; 
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See alſo Crom. 


318 O the Arraignment af be daf 
* Supra c. ech. 27. Alſo I take it to be ſettled at this Day, That wu 
Fus Cs. * reſcues a Felon from an Arreſt for the Felony, or voluntarily . fü 
158, 433. to eſcape, is an Acceſſary to the Felony : © Alſo ſome have ſid * 
AA 16. all thoſe are in like Manner guilty who oppoſe the Apprehending d 
Coro. 48. lon; but for theſe Matters I ſhall refer the Reader to the former Pa 
S. P. C 43- this Book, wherein they are more fully handled. [4 


Let.D. Self. 28. It ſeems to be holden both by. Brook and * dtn 


1 H. 7.6. pl. That the bare Receiving into one's Houſe a Perſon ' known to he 2 jy 

7 Cor. is fufficient without any farther Circumſtances to make a Man y 
; 6; Ceſſary to the Felony: And this ſeems to be favoured by the Har. 
» dopra ch. of f 25 E. 3. and * 7 H. 6. Alſo it ſeems to be holden both by %% 

"9 = 10, forde and * Dalton, That not only ſuch a Receipt of ſuch a Fe 
_ <Supraſet, one's Houſe, but any other Favour or Aid voluntarily afforded ln 
10. and ch. by relieving him with Money, Meat or Drink, is ſufficient for ths 
: B50. Beg poſe. But it is obſervable, That the Caſe in the Book of | @ 
43. '* whereon Dalton ſeems chiefly to ground his Opinion, and which jj 

S. T. C. 4. accurate than any other 7ear-Book I met with on this Subject, is 0 
30. Who was indicted for having received a Felon, and for that ny one 
pl. 2. of him dared to take bim: Whereupon it is ſaid by Shard, If one run 
Abridg. Fitz. Felon in Favour and Aid of the Felony, T hold fuch a one an Acceſan y 
7 H.6.4z. Felony. Alſo it is farther obſervable, That the Tear-Book of 9 {| 14 
19.45. which the above-mentioned Opinion of Brook ſeems to be grounds! kn 
Indictm. 4. to prove only that every Receiver of a Felon, knowing him to hy 
Fitz. Indict. is indictable, but not that he is indictable for Felony ; and the dig 


8. P. C. 41. Port of the Caſe is to ſhew, That one who having a Felon in hö H 


Lett. E voluntarily ſuffers him to go at large, is not guilty of a felons] 
Dalt ch. 108. ſcape, unleſs he had arreſted him, To which may be added, I 
42. pl. 2s. Lambard doth not ſay generally, That all thoſe who receive a Fa 
26. Aff pl. knowing him to be fuch, are Acceſſaries after; but all thoſe who kt 
N * Bro ouſly, and with an evil Mind, receive a Felon, &c. And vir Im 
Coro. 103. Coke, in his » Second Inſtitute, deſcribes ſuch Acceſſaries as thok 
Fitz. Coro. knowing a Felony receive the Felon, and not only conceal his Uk 
50 H. 4.1. but favour and aid him, that he be not known. And in his? hill 
pl. 3. eitute he faith, If one receive a Thief, and aid and maintain him i 
Abridg. Fitz. Felony, he is an Acceſſary; by which Expreſſions it ſeems to be nj 


Coro. 76. | . 
Bro. Coro. 26. That there ought to be ſome other Circumſtance beſides that of ti 


Bro. Eſcape, Suffering of a Perſon known to be a Felon to be in one's Houſe, tw 


43: 
"Lamb. B. 2. 2 Man an Acceſſary. [83] 
ch. * 289 Sect. 29. However, it ſeems to be 4 agreed, That no one ſl 


OF "ey: adjudged an Acceſſary to a Felony for receiving into his Houle a Tei | 
Hö & der Bail for ſuch Crime, or for relieving with Money or Vieuals aft 


218. ſo bailed, or in Priſon; and the Reaſon given by * Dalton is, 


N 1 of 2 Felony cannot be concealed, nor the Trial hindred by it. And if 


Dalton, ch. a ſufficient Reaſon, Why may not any other Receipt or Relief of 1 
20S. - whereby the Felony is not concealed, nor the Trial, &c. hindred, 


Crompt. 42. R , , 
1 4 under the like Rule? As it ſeems * agreed, That the ſending 'Y 
*Palt. ch.108. procure the Deliverance of a Felon, or the inſtructing him to 


nes ay order to entitle him to the Benefit of Clergy, ſhall do; and em! 
25. 


Lamb. B. 2. * adviſing his Friends to perſuade Witneſſes not to come agan 
£7200. are - | | ; | | 
to the ſame | 3 | | p. C. 4% 
Purpoſe. 26 Aſſ. pl. 47. Bro. Coro. 103. Fitz. Coro. 195. S. P. C. 41. Lett. E. H. P. HH To 
Pp. C. 621. 3 Inſt. 139. Lamb. b. 2. ch. 7. fol. 289, 290. * Inf. 139. H. P. C. 219. 19 
3 Inſt. 139. H. P. C 219. 
5 


hap..29- Principal and Acceſſary. 319 


5 Trial ; and alſo the Labouring of Witneſſes in Purſuance of ſuch * 4 Tait. 139. 
rice, And yet the two laſt of theſe Practices are certainly very high- 

criminal; and tho" they do not tend totally to prevent the Trial. 
+ are the moſt likely Means to make it fruitleſs and ineffectual. Alſo 
ſeems to be agreed, That the ſuffering a Felon, to eſcape? without ar- HP... 


ting him, © or the bare Concealment of a Felony, tho they are Crimes on Ws Sth 
fa very high Nature, do not make a Man an Acceſſary. | \... » SupraSett.. 

Set. 30. Alſo I take it to have been generally agreed, before the + on WM 
tute of 3 & 4 NV. & M. . That neither the Receiving of * other Men's 29. * ; 
oods, known to have been ſtolen, nor the taking of one's © own Goods © Supra Sed. 
in, from one that had ſtolen them, on an Agreement not to proſecute Nude 
m, nor the taking of any other * Reward on ſuch an Agreement, did? Aleyn 57. 

ike a Man an Acceſſary to the Felony, unleſs he alſo had received the 32-9! 


liel. But now it is enacted by that Statute, That if any Perſon or Per- wy * es. 
ns ſtall buy or receive any Goods or Chattels that ſhall be feloniou fly taken Ye. 4. S. 


r flolen from any other Perſon, knowing the ſame to be ſtolen, ke or they ſhall 1 . 
talen and dcemed an Acceſſary or Acceſſaries to ſuch Felony after the Fact, 291 
ul ſhall incur the ſame Puniſbment as an Acceſſary or Acceſſaries to the Fe- Rol. Abr. 


„ after the Felony committed. 8 4.] And it is farther enacted by 1 An- HFC 28. 


e, 9. That ſuch Perſons may be proſecuted for a Miſdemeanor, before 1 H. H. P. C. 
e Principal ſhall be convicted, as ſhall be ſhewn more at large in the fol- 619, 620. 

wing Part of this Chapter, Se&. 44. 5 | of * 
elf. 31. It doth not ſeem to be ſettled, 2 Whether the Receipt of a Abr I 0 itz. 


2. 
don who is pardoned by the King, but Mill liable to an Appeal, ma 


Y 27 Al. 69. 
ot make the Receiver an Acceſſary. Abridg. Fitz. 


dell. 32. As to the ſecond Particular, viz. Whether it be neceſſary en 
at a Man know of the Felony, in order to make him an Acceſſary by Cont. 8 
ceiving the Felon; There can be no Doubt but that it is neceſſary that 42. Pl. 3. 43. 
uch Receiver have Notice of the Felony either expreſs or implied ; and pl 15 . 
erefore it is the ſettled Form of all i Indictments and Appeals * againſt Quzre Crom. 
cceſſaries after the Fact, expreſly to charge them with having known 42. Rl n 7g. 
by | i as and S. P, C. 
at the Perſon received by them, had committed the Principal Fe- * Let C. 
—_ 8 | 1 | 49 | | H. F. C. 130. 
dect. 33. But it is not clearly ſettled, Whether in ſome Ciſes an 99 P. C. 
pplied Notice of the Felony be not ſufficient for this Purpoſe? As where Dalt. ch. 108. 
| Man receives a Perſon attainted of Felony, in the ſame County wherein _— 8. pl. 


is attainted, in which Caſe it hath been! holden, That he is an Ac- es 41. 


) 


— 


not; becauſe it appears by Matter of Record in the ſame County, Lamb. B. 2 

hereof every Man is ſaid to be conuſant. But to this it may be ch. 7. fol. 200. 
wered, That Felony implies in it ſomething of Wilfulneſs and Baſe- 1 Re! Ab. 

ls; ſomething  ſelleo animo perpetratum ; and that it would be extreme- We 746. 
hard, by ſuch a forced way of Reaſoning, to preſume a Man guilty pl. 3. 

it, who probably may be entirely innocent: And to this Opinion the 104 285 
kater Number of * Authorities ſeem to incline. 4 IE 3 Inſt. #8 
| | | Bi ch. 59. 
b 5,6, 7. Cont. Crompt. 41. pl. 4. c. B. 2. ch. 7. f. It i Were Moo: 
ü Dake . 108. & Vi PL Sas. 46, Dil. ch. 708. 8.510 l. Lew E. I. B.. 1 


| . #5 B.6. 42. ph. if. Abridged Bro. Indict. 4. 3 H. 7. 10. pl. 2. Bro. Coro. 150. Fitz. 
3 8 Aſſ. pl. 55. H. P. C. 218. * Ra, Ent. 43. b. 54. pl. 3, 4. 51. pl. 15. Coke's Ent. 56. 
"2:59 P. C. 41. Lett. E. 96. Lett. G. Crompt. 43. pl. 28, 31, 32. H. P. C. 218. Dyer, 355. 
t E. Ka Coro. 377. Dalt. ch. 108. Quære 7 H. 6. 42. b. 43. a. 


| 8 n Co. Litt. 391. a. aS P. C. 41. 
alt. ch. 108, Lamb. B. 2. ch. 7. f. 293. H. P. C. 218. * a 


Sect. 34. 


mary to the Felony, whether he had actually Notice of the Attainder Pl. 5. 42. pl. 
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320 Of the  Arraignment of. the Boy! 
Sect. 34. As to the third Particular, viz. Where the Receiver 
Felon ſhall be excuſed in Reſpect of the Relation they bear to wh 


N B. 2. ſeems agreed, That the Law hath ſuch a Regard to that Duty, 55 * 
Brad. B. z. Tenderneſs, which a Wife owes to her Huſband, as not to make wy 


ch. 32. S. 9. Acceſſary to Felony by any Receipt whatſoever given to her Haben 
Dult. ch. vet if ſhe be any way guilty of * procuring her Huſband to err 


108. 


1 H. H. P. C. it ſeems to make her an Acceſſary before the Fact in the ſame Mas 
28 "Wy as if ſhe had been Sole. Alſo it ſeems agreed, That no other Relay 
Crompe. 42 beſides that of a Wife to her Huſband, will exempt the Receiver 9 
Seft. 22. Felon from being an © Acceſſary to the Felony ; from whenceit fol | 
Ns af That if a Maſter receive a Servant, or a Servant a Maſter, or 1 Boh 
Sect. 9, 10. a Brother, or even a Huſband a Wife, they are Acceſſaries in the ia 
> Bratt. Lib. Manner as if they had been mere Strangers to one another. 

St 9. 10. _ Se#. 3 5. As to the fourth Particular, vis. How far the Felony mg 
Dalt. ch. 108, be complete at the Time of the. Receipt, to make the Receiver 20 he. 
See B. v. ch. 1. ceflary : It ſeems to be clearly agreed, That a Man ſhall new 1 


* Coro conſtrued an Acceſſary to a Felony, in Reſpect ef the Receipt of a(t 


383. Fi fender, who at the Time of the Receipt was not a Felon, but after 
og becomes ſuch by Matter ſubſequent; as where one receives ane 
Crompt. 42. Who has wounded a Perſon dangerouſly, that happens to die after fd 
Sect. 22. Receipt; for tho' the Offender be for ſpecial Reaſons adjudged 1m 


5. P. C. 20 Purpoſes guilty of Homicide ab initio, yet he ſhall not be ſo tas 


Lett. C. ed in Reſpect of any others but himſelf ; for Fictions of Law ſh u 


d 1 . . 

ol; ww '7:34: ver be carried farther than the Reaſons which introduce them nec 
See Bro. Coro. ly require. | | +: 
1 H. H. P. C. 5 | 3 

622. Having thus ſhewn who are to be eſteemed Principals, and who & 
H. P. C. 219. ceſſaries; I am now to ſhew in what Manner they are to be arrug 


N 4 and ſhall endeavour to ſhew, 


Dalt. ch. 108. . 
Lund. B.. 1. How far it is neceſſary that the Principal be actual) ati 
0 3 ch. or convicted before the Acceſſary ſhall be proceeded againſt. 


18. Seft. 13. 2. Whether the Acceſſary ſhall in any Caſe be arraigned or tid 
ch. 19. S. 25- before any Principal hath appeared. | 
3. Whether a Perſon charged as Acceſſary to more than one, ny 
be tried before all the Principals have appeared. 
4. Whether the Principal and Acceſſary may be both tried by & 
ſame Inqueſt, and in what Manner they are to he tried. 
F. In what Manner the Acceſſary ſhall be tried, where his Of 


arites in a different County from that of the Principal. 


vl. ” N an  Sef.46. As to the firſt Point, viz. How far it is neceſfary that i 
| Bratt. 128. pl. Principal be actually attainted * or convicted before the Acceſlary 
. = be proceeded againſt : It ſeems clear, That whatſoever the Nature af 
he fourth of Felony be, if the Principal be in ſuch Manner acquitted of it, b weh 
theſe Points. at the Suit of the King, or of the Party, that he may plead ſuch Acqu 
2 Al. tal in i Bar of any ſubſequent Proſecution for the ſame Felony, the 
Conſpira. 4. ceſſary ſhall not be arraigned, but ſhall be diſcharged, according t0 K 


1. C. p. Rule, Ubi factum nullum, 102 fortia nulla. 


623, 624. + 5 
F. P. C. 47. Lett. F. 48. Lett. A. Supra ch. 23. Sect. 140. Fitz. Coro. 222. 33 H. 6. 1. pl. 6. 


co. Ra. Ent. 57. pl. 6. Raym. 477. Fitz. Office de Court, 23. Fitz. Coro. 277. i Vidg op" 
Sect. 142. 4 Co. 43. b. S. P. C. 47. Lett. F. 5 | _ 


9 1 


1 


5 


hap. 29. Principal and Acceſſary. . ,.-- = 
Sf. 37. How far the Acceſſary ſhall be diſcharged upon the Princi⸗ 
« being found guilty of Manſlaughter, &c. hath been already ſhewn 

* 7 8. It is certain that the Exigent ſhall not be awarded againſt the 

ary before the Principal is attainted, as hath been more fully ſhewn, 

. Seff. 128, Sc. | Ho 

5 5 It ſeems alſo to be clear, That where the Law requires the 

ander or Conviction of the Principal before the Acceſſary ſhall be 

wicted, it requires that ſuch Attainder and Conviction of the Principal 

on the * ſame Suit, and for the ſame Crime, of which the Acceſſary is « Bro. Appeal, 
te convicted; for it is agreed, That an Attainder of the Principal at the Sn 
+ of the * King no way helps the Proceedings againſt the Acceſſary at the AN 5 of 8 
it of the Party, and fic e conver/o : Alſo it ſeems to be agreed, That the 99. a. 

under of the Principal of one Felony is no way © material as to the Pre- H. P. C. 221. 


1 ; S. P. $4 f » 
dings againſt the Acceſlary for another. 1 * 


g. 40. But where the Principal is actually attainted, tho' errone- Bro, Coro 19. 
ly, of the ſame Felony with which the Acceſſary is charged, it ſeems 7,7: 3 
vreed, That ſuch Attainder, while it ſtands unreverſed, is as ſuffici- 133;. pl. 4. 
for this Purpoſe as it would have been if there had been no Error in 40 Aff. pl. 
Yet it ſeems © certain, That if the Principal be attainted, and then the 5g p. C. 221. 
fary, the Reverſal of the Attainder of the Principal, 7p/o facto reverſes 1 H. H. P. C. 
Attainder of the Acceſſary; and that the Heir may have an Aſſiſe of wy 1 
ydanceſtor againſt the Lord of the Fee, having entred into the Lands 4 Pitz. pt 
ſuch an Acceſſary, as having eſcheated to him by Reaſon of the At- 58. 
der | * 2 R. 3. 21 b. 
. 41. It ſeems to have been in a great Meaſure ſettled * before the H. P C. 223, 
tute of 1 Anne, g. notwithſtanding the great Variety of Opinions in the x: Oo 3 
Books concerning this Matter, That where-ever the Attainder of the Comp: . 
ncipal was prevented by his * Death, or“ ſtanding Mute, or challenging pl. 79. 
remptorily above the Number allowed him by Law, or being admitted“ Bro. Coro. 
the Benefit of Clergy, or pardoned, whether before or after his Con- or ;. 

on, the Acceſſary ſhould not be arraigned. oe. 
ad. 42. But it ſeems to have been generally agreed, * That after 1 6. pt. 
Principal is actually attainted, whether after a Conviction by Verdict, 5. Tl, 
y * Outlawry, Sc. his Death or Pardon, &c. ſubſequent, will no way \ Fog 68. b. 
| the Acceſſary 5 | H. p. C. 164. 


270. 


0 


nie 


TH. BEET K 1 Bro. Coro. 156. 
4.9. pl. 16. Crompton's Juſtice 41. pl. 9. 1 Rol. Ab. 777. pl. 10. 9 Co. 119. b. Fitz. Mortdanceſter, 46. 
the Preamble of 1 Annæ, 9. Bro. Appeal, 19. Coro. 86. 7 H. 4. 27. pl. 4. Fitz. Coro. 378. Conſpira- 


6 15. 22 Afl. pl. 40. * H. P. C. 221. 2 Inſt. 184. Cont. Fitz. Coro. 5 8. this is made a Quære S. P. C. 
r C. See the Statute of 1 Annæ, 9. But this is made a Quære S. P. C. 47. Letter C. Fitz. Coro. 51. 


. 7. 12. pl. 5, 8. * Cro. El. 541. 4 Co. 43. b. 44. a. H. P. C. 221. z Inft. 114, 199, ,. 1M. 
id (a. 566, 567. Crompton's Juſtice 43. pl. 26. 44. pl. 42. Raym. 477. Fitz. Coro. 145, 176, 193, 252; 

95 ; 55 Bro. Coro. 18, 70, 71, 83, 84, 101, 131 or 132, 137 or 138. 18 Af. pl. 13. 26 Al. pl. 27. 5 Af 

08 . 7 1 4. Yr pl. G Bro. Clergy, 15. Cont. Fitz. Coro. 5 8, 53, 270, 466. Crompton's Juſtice 42. pl. 26. 
all 4. 15, pl. 17. Bro. | 


F. N. B. 115. Letter F. Cro. El. 541. 
8. 400. 43 
47. This is made a Quzre, Crompton's Juſtice, 42. pl. 26, and S. P. C. 47. G. Cont. Fitz. Coro. 151, 260. 
Nv. 70. 3 Aſſiſe, pl. 14. Vide Dyer 88. pl. 105. ® Cro. Eliz. 541. 4 Co. 43. b. 44. a. H. P. C. 221. 
477. Cont. Fitz. Cor. 450. a 4 Co. 43. b. Dyer 120. pl. 10. Fitz. Coro 58, 93. 40 Aſſiſe, pl. 8. 


3-17-pl-21. 3 H. 5. i pl. 3. 9 H. 4. 8. b. 9. a. Bro. Coro. 164 or 5. 174 or 5. Bro. Mainpriſe, 5 8 
6e Abjuration, 7 H. 4. 16. pl. 5. Bro. Coro. 18. | * W bd, Ty Ra 9 


t640r5.174 


; Reſponder, 35. F. N. B. 115. Letter F. H. P. C. 221. 44 E. 3. 7. pl. 6. 33 H. 6. 1. 2. pl. 6. 21H. 7. 


ro. 157 or 158. rag 3 H. 7. 12. pl. 10. S. P. C. 47. H. 48. A. 1H. 
itz. Coro. 53. Fitz. Conſpiracy, 4. 33 H. 6. 1. pl. 6. Bro. 
b. 44. a. 3 Inſt. 139. Crompt. Juſtice, 44. pl. 42. 3 H. 7. Lo. 10% HI. $107 h. 
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322 | O the Arraignment of. the Baz 
Sect. 43. And it is enacted by the ſaid Statute of 1 Aung, i. | 
Par. 1. That if any fr capes Offender ſhall be convicted of any Fey i f 
fland Mute, or ſhall peremptorily challenge above the Number of tg, fu 
ſons, returned to ſerve on the Fury, it ſhall and may be lawful to procyy,, 8 

any Acceſſary, either before or after the Fact, in the ſame Manner ai 
| principal Felon had been attainted thereof, notwithſtanding any ſuch 11. 
Felon ſhall be admitted to the Benefit of his Clergy, pardoned, or of tera js 
vered before his Attainder ; and ſuch Acceſſary ſhall ſuffer the ſame py 
ment, if he or ſhe ſhall be convicted, or ſhall land Mute, or Peremptrrij . 
lenge above the Number of twenty Perſons returned to ſerve on the un 
| bie or ſhe ſhould have ſuffered if the Principal had been attainted, 
Sec. 44. And it is recited by the ſame Statute, Par. 2. That the Bos 
and Receivers of flolen Goods had oftentimes conveyed away and conceil 
Principal Felons, ſo that they could not be convicted of ſuch principdl ig 
ny, and thereby ſuch Buyers and Receivers had eſcaped all Manner of Pai 
ment, which had greatly encouraged the Buying and Receiving of full 

Goods; and thereupon it is enacted, That it ſhall and may be lawful u 
cute and puniſh every ſuch Perſon or Perſons buying or receiving ani 
Goods, knowing the ſame to be ſtolen, as for a Miſdemeanor, to be ju 
by Fine and Impriſonment, altho' the principal Felon be not conviftel bi 
of the ſaid Felony, which ſhall exempt the Offender from bein puniſhedy] 

ceſſary, if the Principal ſhall be afterwards convicted. [85] _ 

RF we Sed. 45. As to the ſecond Point, vis. Whether the Acceſſam i 
11, 20, 118. in any Caſe be arraigned or tried before any Principal hath api 
9 H. 7. 19. Notwithſtanding the numerous Authorities in the Old Books, thi 
Fea 128 pl. Acceſſary ſhall not be compelled to anſwer before the Principal har 
12. 139. pl. Peared and anſwered, I take the contrary Opinion to be in a great lh 
_ 11-142. pl.8. ſure * ſettled at this Day. And yet it ſeems to have been always yn 
- 4 . © That his Plea cannot be tried before ſuch Appearance or Attind 

der, 35, 36. unleſs he defires it himſelf ; in which Caſe it is agreed, That he ny 
9 33s 2 tried without the Principal, according to the Rule that Ruzlibet ig 
* 1 „ nunciare juri pro ſe introducto. 1 | 
Treſpaſs, 199. Se&. 46. As to the third Point, viz. Whether a Perſon chat 
ol. 35 38. Acceſſary to more than one Principal, may be tried before all of thank 
9 E. 4. 48. appeared: It ſeems to be holden by Sir © Matthew Hale, agree) 
pl. -y What ſeems to be the ſtronger Opinion in Plowden, That if a Mai 
ol. 2% #* indicted as Acceſſary to more than one, and one of the Principals a 
44E.3-7.pl.6. and be convict, the Court may, if they pleaſe, try the Acceſlary, # 
25 E. 3. 44. ing Acceſſary to ſuch Principal, and alſo condemn him, if the lir 


40 Af pl. 8. found againſt him; and if it be found for him, may afterwards i 
35- ,....; and try him as Acceſſary to the other when they ſhall appear. BY | 
9, © a ' contrary Opinion is certainly ſupported by great? Authorities ; 
2R. 3. 2. pl. do I find any Inſtance in the Books wherein the Court hath a&uallf 
59: In. Ceeded to the Trial of an Acceſſary in ſuch a Caſe before all the i 


priſe, 58. Pals have either appeared, or been attainted : And“ unleſs there bel 


SH 46.D- very particular Circumſtances in the Caſe, it cannot be doubted bu 
the Law was it will be a weighty Motive to induce the Court in Diſcretion to k 
* e- the Trial of an Acceſſary, to ſhew that ſome of thoſe to whom 
t that it is | | re i int ve a 
3 charged as an Acceſſary, are neither attainted, nor hay 
Yet Dalton | : Bro. tp 
ch. 108. ſeems to be for the old Opinion. bH.P.C. 222. 9 H. 4. 3. a. Fitz. Coro. 77. 5 Ae 
8. G6. Ie. D. e H. P. C. 222. 1 H. H. P. C. 623. 2 H. H. P. C. 223, 224. 
9H. 4. 3. a. Fitz. Coro. 77. S. P. C. 46. Letter D. 1 And. 19. Fitz. Coro. 12, 124, 2 p(þ 
S. P. C. 46. Letter D. r 1 0. 3. 3. C095: f Plowd. Com. 98. b. 99- 
See the Books cited to Section 47. 7 H. 4. 36. pl. 5. Quære Bro. Appeal, 22. 7 H. 4 36. pl. 5. 
> Plow. Com. 99. b. 7 H. 4. 36, pl. 5. 5 | 


4 


hap. 29 Principal and Acceſſary. 11 
muſt be owned, That it is a ſtrong Objection agai 6 4 
may be ſubject to the Tr ouble of attending two Trials where one a of 
yas well; and the Perſon tried may be ſubje& to the Hardſhip and H might 
two Trials for his Life, which is contrary to the general Sue of ahh 
xn, ( Gal 0 on fully ſhewn under the Chapter concerning the Pl : 
I Auter forts acquit,) whereas if the Trial ſhould be deferred till all 'te 
incipals be attainted or appear, he would be tried but once. But if there « | 
| ſeveral Principals, and a Perſon be charged as Acceſſary to one of the « 45. 
A n 1 * Ling * 15 no Objection againſt his being tried as ro 8 
rv to ſuch a Principal, e C- 
| uy . co pal, that the others have not yet appeared, nor are 

$8. 47. As to the fourth Point, vis. Whether the Principal and Ac- 


e to be ſo tried: It ſeems ® to be ſettled at this Day, That i 

Day, That if inci- 
al and _— 6 jun together, and the Principal Head os 3 = pa 
he Acceſſary ſhall be put to plead alſo; and that if he likewiſe plead he 


222, 223. 


ſt be! firſt convicted; and that the Jury ſhall be charged, that if they 7 Inſt. 184. 
3 OY 23 E. 3.94. 


d the Principal not guilty, they ſha 

| uty, they Il find the Acceſl; ; 

ut i _ etl That if the Principal plead a Plea x nh ; des _w_ 2 Coro 

rit, the Acceſſary ſhall not © be driven to anſwer till ſuch Plea be deter- $ > & | 

2 8. As to the fifth ] | ". =” 

eff, 48. As to the th Point, viz, In what M „ Raſt, Ent. go. 

A be tried, where his Offence ariſes in a different _— ; 1 . "ol 

* ** : It ſeems to have been agreed antiently, That b the M 2 5 

— . 1 1 8 K. more than one 8 and © Exige a 
itted in that Part of it which lay ir unty, Tiainpi 

d there were Acceſſaries in that Part of it which be hg er 29 Pome Cont. Bra 


Appeal might be brough | 10 
9 rought againſt the Acceſſaries as well as the Principals, 7 41 _ 


that County in which the princi 
he principal Felony was committed ; and 
e Counties were at a Diſtance, it ſeems that it may be hd N 148 El p 


hat an Appeal might be brought in like Manner againſt all in the Coun- ts. Gs. 


where! inci 
ria] 3 ay l ety" committed; becauſe in an Appeal the 82, 90 
y be Jury returned from each Cour 135, 216 
e Counties ca 10 161 Ran. But where one of 35,5 
1 K J 12 alga any other in taking an Inqueſt ; as that Trelabs,199. 
ſary could not be ds * 2 . againſt the Ac- fl 1.9 
'® g | | T. O y { | he | 2 : PI. 22. | 
oinder of lo, becauſe there can be no 
n very * Pars 2 on e finding of an Indictment, it ſeems to have « by * 
| loubtful at the Common Law, where th : 40 Aff. pl. 8. 
ceſſary aroſe in a diff, C | where the Offence of the e 
e ind ON LN from that of the Principal, whether 44. 3.8 
at all; becauſe the County in which it aroſe could p. W- 
o 11,118. Mainpriſe, 58. 2R. 3 * l 2 all . 2 * 
compellab 1 3.21. pl. o, * : | 9. 
peiave to anſwer till all the Principals be wiel. Se the Books chad 8 B ag Fic 1 1 
. Cont. Fitz. Coro. 10, 


Fitz, Coro 10 Raft 

dn 10. . Entr. 50. b 

EA Tawr - 50. b. 51.2. 52. pl. 15. 54. b. 9 Co. 11 ; | 

| | . d 0.117. Bro. P 

. Bro. Appeal, 85. bes Bee Lone! il. tis Cale ſeems to be cine . . Gar. 1 
Heel . C. 63. er H. this Caſe ſeems to be cited with Bro. Coro. : 

or 6. and Bro. e . W _ L Dyer 38, 39, 40. 7 Co. 2. b. But A auc * g 53 l. 
lis ſuflic A eee "And in 8 . CC 6. 

ul is ſufpcient, i * F. C. 05. 

| * C. 188. 88 N by Force of 2 & 3 Ed. 6. 24. ſet forth more at large in th a 

ch of Law 411. B. N * 2 43 E. 2 * 21, and f. 34. b. h Pyer 38 3 _— 

„ Sect. 13. Keilw. 67. the Acceſſary in ſuch Caſe is * 4:7, 1 : E 


Le ty io which the princi 
0 33. and Brook. Ae was committed. But in the Vear- Book of 9 E. 4. 48. pl. 1. Abridged Fi 
4. 48. pl. 1. Abridged Fitz. 


the Juſtices of th ent, 52. the Acceſſary was indicted i : 
e C i Mie in the County in which . 

Fa them. And G 8 2 the principal Felony was committed, to ——_ queer and the Court 
F. C. 90. Letter C. this Caſe is holden to be Law. See 405 3 us. {6 1 
49, . im 


m a differ 
ent County from that of the Principal, and 1 H. H. P. C. 623 


not 


ary may be both tried by the ſame Inqueſt, and in what Manner they Hp. C. 
| A 1AM 7 7 Al 


| 2 H. H. P. C. 
neral Iſſue, both may be tried by © one Inqueſt ; but that the Principal PDy. 120 pl. 10 
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82 N 
5 9 H. 4. 3. a. | 
| E 7 H. 4. 36. pl. 5. Dyer 120. pl. 10, 11. S. P. C. 46. Letters D, E, F, G H. . e 


r D. there is an Opinion in thi 
pinion, That in this Caſe there ſhall be ſeveral Appeals in the ſeveral Counties. But now | 
. O One 5 


iT Letter H. It is fai 
» N * d, 
aid, That there was no Remedy at Common Law againſt the Acceſſary where his Offence 


—. — . 


Lie oath es eh 


— 
— 


8 Co. 119. a. 


- 25. Sec. this Statute, in the County wherein he was Acceſſary, ought ei 


. F 1 - 2 * — 4 . — N _— 3 E — — 
- We — 0 „ =o ED 8 — 


Of the Arraignment of the doch 
not take Conuſance of the principal Felony ariſing in anothe; Ga! 
without which they could not find that of the Acceſſary, 
Sec. 49. But theſe Matters are fully cleared by the Statute of TY: 
E. 6. 24. by which it is enacted, Par. 3. That an Appeal of Murder 
be ſued in the ſame County where the Party felonioufly ftriken or Poiſme * 
die, as well againſt the Principals as Acceſſaries, in whatſoever Gn 
Place the Acceſſaries ſhall be guilty ; and the Fuſtices before ubom ay i 
Appeal ſhall be commenced, ſued and taken, within the Year and D 
ſuch Murder and Manſlaughter committed and done, ſball proceed agai y 
Acceſſaries in the ſame County where ſuch Appeal ſhall be jo taken"; P 
Manner and Form, as if the ſame Offence of Acceſſaries had been ting F 
in the ſame County where ſuch Appeal ſhall be ſo taken, as well concerniniy 
Trial by the Furors, or twelve Men of ſuch County where ſuch Appeal juy 
taken upon the Plea of not guilty, as otherwiſe. e N 
Sec. 50. And it is farther enacted, Par. 4. That where any Marky 
Felony ſhall be hereafter committed and done in one County, and another Per 
or more, ſhall be Acceſſary or Acceſſaries in any Manner of wiſe, to ay 
Murder or Felony in any other County, that then an Indiftment found ir ji 
againſt ſuch Acceſſary or Acceſſaries upon the Circumſtances of ſuch Maj 
Before the Fuſtices of the Peace, or other Juſtices or Commiſſioners, t nai 
of Felonies in the County where ſuch Offences of Acceſſary or Acceſſuriting 
manner of wiſe ſhall be committed or done, ſhall be as good and k wh th 
Law, as if the ſaid principal Offence had been committed or done in ii 
County where the ſame Inditment againſt ſuch Acceſſary ſhall be found: A 
that the Fuſtices of Gaol-Delivery, of Oyer and Terminer, or two if tin 
of or in ſuch County where the Offence of any ſuch Acceſſary ſhall be lerafi 
committed and done, upon Suit to them made, ſhall write to the CuſtosRn 
lorum, or Keepers of the Records, where ſuch Principal ſhall be attaintd 
convict, to certify them whether ſuch Principal be attainted, convittel n 
therwiſe diſcharged of ſuch principal Felony ; who upon ſuch writing n 
or any of them, directed, ſhall make ſufficient Certificate in Writing ul 
their Seal or Seals, to the ſaid Fuſtices, whether ſuch Principal be att 
convicted or otherwiſe diſcharged, or not: And after they that jo ſhall uri 
Cuſtody of ſuch Records, do certify that ſuch Principal is attainted, ami 
ed, or otherwiſe diſcharged of ſuch Offence by the Lau; that then the fil 
of Gaol-Delivery, or of Oyer and Terminer, or other thereto authoriſed,) 
proceed upon every ſuch Acceſſary, in the County where ſuch Acceſſary u 
ceſſaries became Accefſary, in ſuch Manner and Form, as if botb th 
principal Offence and Acceſſary had been committed and done in the ſam in 
ty where the Offence of Acceſſary was, or ſhall be committed or dene: Au 
every ſuch Acceſſary ſhall anſwer upon his Arraignment, and rece 
Trial, Judgment, Order and Execution, and ſuffer ſuch Forfeiture, ll 
and Penalties, as is uſed in other Caſes of Felony ; any Law or Cuſtom d. 
contrary before uſed in any wiſe notwithſtanding. 


In the Conſtruction of this Statute, the following Points ſeem mak 
markable, viz. | 


Sect. 51. Firſt, An Indictment againſt an Acceſſary, in Purſuue 


recite that the Principal did the Felony in the other Count), 1 
barely that he was indicted for it; for that is only an Argument, 
direct Affirmation that he did it. O's | 86. 
. 4 | 


hap. 19. Principal and Acceſſary, : J235 
gell. 52. Secondly, The Court of King's Bench; in Relation to a * 4 Ini. 49, 
cn, there indicted, as an Acceſſary in the County wherein the faid „. 118. 
| nt happens to fit, to a Felony in another County; and the Lord H. P. C. 223. 
oh cteward, in Relation to a Peer to be tried before the Lords on my "ry = 
Indictment againſt him as Acceſſary in one County to a Felony in an- under Lett. * 
er. are within the Purview of the ſaid Statute ; not only becauſe it * 3 Inſt. 49. 

; remedial Law, and made to ſupply a very miſchievous Defect of 15 5 C. TE 
Common Law, which oftentimes neceſſarily occaſioned a Failure 

uſtice, and therefore ought to have a beneficial Conſtruction; 

alſo becauſe the Court of King's Bench being the © ſupreme *© On _ 
it of Oyer and Terminer, and Gaol-Delivery, may naturally be in- 1. 
ed in the very Words of a Statute which gives ſuch Juſtices any new 

ger; or if it be not thought to be ſtrictly. within the Words, it is at 

within the Meaning of them, which otherwiſe would give a higher 

lege to an inferior Court than to a ſuperior: And the like in Effect may | 
(aid in the Caſe of the Lord * Steward, who by the Words of his 3 Inſt. 136. 
iſon, as well as the Nature of the Thing, ſeems to be a Juſtice 
Oer and Terminer, and within the very Words of the Statute, or at 

ſt within the Meaning. To which thay be added, that theſe Words in the 

er Part of the Statute, That then the Fuſtices of Gaol-Delivery, or of Oyer 

Terminer, or other there authorized, ſhall proceed againſt ſuch Acceſſaries, 

| ſeem plainly to imply, That ſuch other ſo authorized may alſo ſend 

a Certificate of the Record relating to the Principal ; for nothing can 

more Natural than to expound one Part of the Statute by another. As 

the Objection, That the Words of the Statute are, that the ſaid Ju- 

8, or tx00 of them, ſhall write to the Cuſtos Rotulorum, &c. And there- 

that the Lord Steward cannot dc it, becauſe he is but one, it may bee 
Wſwered, That thoſe Words are to be thus conſtrued, That where there 3 Inſt. 156: 
two or more ſuch Juſtices, they muſt write, &c. but not where there 

put one. | | 

be. 53. Thirdly, Not only the Juſtices of the King's Bench, the. Pleas 

dre whom are properly ſtyled ? Placita coram Rege, and not corani Fu- Dyer 253. 
ariis, but any other Juſtices, writing for a Certificate in Purſuance of 4474+ 
Statute,” ought to do it by Writ in the King's Name, and not by a H. P. C. 223. 
kept in their own Names, and under their own Seals; and the N Edw. 
on given by Dyer is becauſe it is a Writing from Juſtices to Juſtices. 5 „ 
ect. 54. Fourthly, Where fome of thoſe ſuppoſed to have been Ac- 135. ſeems to 
aries to a Felony in a different County, are proceeded againſt in the = - Gag 
gs Bench, in Purſuance of the Statute, if there be a Likelihood the Juſtices | 
others will be in the ſame Manner proceeded againſt in another - ny my 
rt, it ſeems moſt adviſeable * to ſend for the Record relating to the 0 write in 
ipal by a ſpecial Writ formed upon the Matter according to the the King's 
rds of the Statute, and not by Certiorari, becauſe that would wholly mg wet 
move the Record from the Court below into the Court of King's + Ra 
ch, which might cauſe a Doubt, whether either the Court below, or * Vide ſupra 
of King's Bench could certify it upon a ſubſequent Writ ; for as to 2 en gen 


0 i . 5 I 2 to 69. and 
ourt below, it might be objected, That being no longer a Record &&. 77 to 8). 


ur WE Court, it cannot be certified by it; and as to the King's Bench, it 
peel 3 be objected, That the Principal was neither attainted nor convicted 
W Whereas the Words of the Statute are, That the Fuſtices ſhall write 
. ol e Keepers of the Records where ſuch Principal ſhall be attainted or convict- 


136. 
40 | below, Vide H. P. 
C. 223. 
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but theſe Doubts are avoided by directing a ſpecial Writ to the Court * 3 At. 49, 
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Of flanding\ due. ap 
below, on which a ſpecial Certificate ſhall 'be/ made in Purſianc g 
Statute, and the Record ſhall ſtill remain below, wy " 
be e from thence on a rr ij Wii. 1 


AVING thows 4 in what Manner a Prifaner } 18 to be 
am in the next Place to examine in what Manner he is to bel 


with afterwards; and to that End ſhall endeavour to ſhew wha 4 
be done with him, 


1. Upon his ſtanding Mute. 
2. Upon his Confeſſion. 
3. Upon his Pleading. 


5 And firſt, as to the Priſoner” 8 ſtanding Mute, I Ghall conſider, 


1. Where he ſhall be ſaid to ſtand Mute. | 
2. How it ſhall be tried whether he do ſo of Malice, or r by tell 
of God. 
3. What ſhall be done hes one is found to ſtand Mute ij 
Act of God. 

4. Where he who ſtands Mute hall be awarded to the fame I 
cution as if he had not ſtood Mute, and where he ſhall be 1 
his Penance. 

. What is the Nature of ſuch Penance. 

6. What he ſhall forfeit, and to whom. 

Whether the Proſecutor of an Indictment or choad of Ia 
be entitled to a Reſtitution of the Goods ſtolen, upon the Def 
ſi:nling Mute. 

8. Where one that ſtands Mute ſhall have the Benefit of 7 


Set. 1. As to the firſt Point, viz. 1 what Caſes a Man ſhall he i 
to ſtand Mute : I take it to be agreed, That he who anſwers op 
nently, or ineffectually, or refuſes to put himſelf upon his T rial in 
\ Dyer 49, Manner as the Law directs, may as properly be faid to ſtand Mut 
241. he who makes no Anſwer at all; as where a Man * refuſes to 
146 515. Plea in Chief, or the General Iſſue, but inſiſts on ſome frivolous 1 
II. P. C. 226. Or even to plead a good * dilatory Plea, and refuſes to plead rd , 
3 150. Felony, in which Caſe, after ſuch a Plea is found againſt him, he . 
dKeilw. 70. a. © be admitted to plead in Chief, but ſhall be adjudged to his Penand 


Vide Bro. the ſame Manner as if he had made no Plea at all. And fo rl 
Coro. 222 2 


*Ketlw. 70. a. 


9 30. Of ſtondling Mate 0 127 


1 pleads a good Plex in Ohich, br the Generel Ive, but, pefuſeth to- Bro. Pain | 
t himſelf upon the Inqueſt (that is, to be tried 


— 
— _ = 2A = 
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tried by God and his Ceun- 3. 45 | 

| i "4p: 6h - R " b Sd | TY : . . 50. : 

'if x Commonet, or by God and his, Peers, if a Lord) br. to wage Lett. E. 1 
"le where ſuch Trial is © allo wet. 17 w. App. 93. N 


g 2. It ſeems to be holden. in dhe * ſecond Tyfpiture, and alſo in f F. C48 
„ latter Part of Sir Matthew Hals f Pleas of the * Crown, That if a Pri- Fitz. Coro... 
; on his Trial peremptorily challenge aboye the Number, allowed him 4 . L. H fl 
| Law, he ſhall not be dealt with as ons that ſtands Mute, but ſhall be 18. 

ed: But this very Point is made a gere in ahother Part of Hale's 7 E. 4. 29. pl. 
17h of the Croum; and alſo in * Kelynge and the Contrary is holden in 14 k 4. 7. pl. 

e third > Inſtitute: Neither does it ſeem eaſy to aſſign a Reaſon Why 10 
who challenges more jurors than he ought, ſhall, in Reſpect of an im- a | 
ed Refuſal of a legal Trial, be thought | worthy of a greater Puniſh- Coro. 149. 
nt than he who obſtinately, directly, and expreſly refuſes it, To which 574-3-P! 6. 
ay be added, That there ſeems to be but one full Authority in the e 
1 Books for the Maintenance of this Opinion, whereas there is a great * Chapter of - 

mber of the e . id db 3 3 
dell. z. But it is clear, That he who demurs in Law to an In- SP. C. 87. 
ment or Appeal, ſhall not be eſteemed to ſtand Mute, nor be dealt = E. * 
th as ſuch, as having refuſed a Trial by his Country, for he puts him- : . 25 
f upon a Trial by the Court, which is the proper Trial of a Matter in , 1055 * 
4 5 | | | * Y 36. 
5. 4. Alſo it ſeems clear, That after a Man hath u cenſeſſed him- : 5 H. 5 2 
f guilty, or pleaded, and put himſelf upon his“ Country, he ſhall ol: s. 
afterwards be demeaſned as one that ſtands Mute, in Reſpect of his . 
ſequent Silence: But the Jury ſhall be charged, and the Trial ſhall 56. 
eed, and the like Judgment ſhall be given as in Common Cafes. bee one 
cd. 5. As to the ſecond Point, viz. In what Caſes, and in what Aud Bro. 
ner it ſhall be tried, whether one who ſtands Mute do ſo of Malice, Pain 5̃. 
of the Act of God: It ſeems agreed, That where a Priſoner wholly 2 
ds Mute without making any Anſwer at all, the Court ſhall take an other Autho- 
veſt of Office by the Oath of any twelve Perſons that * happen to be " _ me ; 
nt, whether he do ſo of Malice, or by the Act of God. But after by Cole, I, 
Iſſue hath been joined, if the Priſoner ſtand Mute when the Jury are Hale, or 
ourt, if there be any Need for ſuch Inquiry, it ſhall be made by them, 1 
not by an Inqueſt of Office. © wh H. P. C. 25g. 
eck. 6. Where a Man anſwers, but not effectually, it ſeems needleſs 7 36. , 
uke any Inquiry whether his Refuſal be owing to his Malice or not, ,. 
uſe it is apparent. : N ON 31112 pl s 
#. 7. As to the third Point, viz. What ſhall be done where one is naten, 

d to ſtand Mute by the Act of God: It is agreed, That in ſuch a 51. and Bro. 
the Judges of the Court, (who are always to be of Counſel with the Clergy, 27. 
ner, to fee that he have Law and Juſtice) ſhall not only cauſe the Fe- A * 
to be enquired of, but alſo whether the Priſoner be the ſame Per- the more re- 
and all other Matters which he might have pleaded in his Defence, And me io 
Inquiry ſhall be made, as I ſuppoſe, not by an Inqueſt of Office, very came 

| | Yo 2 Year with 
er, and ſubſequent to it. Vide Kely. 36. 3 H. 7. 2. pl. 5. the like is faid to be adjudged by all the Juſtices 
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rid Ie; and this Caſeis abridged Bro. Appeal, 82. Pain, 4. 2 H. H. P. C. 316. See the next Chapter ſect. 85. 
(all 4 50. Jett. C. Same Point admitted, 8 H. 4. 3. pl. 5. which is abridged Bro. Pain 2. but in theſe Books 
* ny holden, That where a Man does not confeſs, but pleads Not guilty, and after ſtands Mute, he ſhall be 
ue peu chance. "Kely. 26, 37. H. P. C. 225, 226. 2 Hf. H. P. C. 316. 15 E. 4. 33. pl. 19. Abridg- 


9 9. and Bro. Coro. 5 1. Cont. 8 H. 4. 3. pl. 5. for which ſee the Note next above. H. P. C. 
C15. Lett. C. 2 Indi. 177, 178. 8 H. 4. 1. pl. 2. Fitz. Coro. 71, 225. 43 Aſſ. pl. 30. Bro. Ap- 
80 ka, Ent. 385. pl. 3. 4 8H. 4. 1. pl. 2. Fitz. Coro. 71. Bro. Appeal, 24. 8. E: C. 150. 
d. P 85 Authority of 8 H. 4. 3. for which ſee the Notes to the precedent Section. * Vide H. P. C. 225, 

Po 150. Lett. D. 2 Inſt. 177, 178. 8. P. C. 150. Lett. D. 2 Inſt. 177, 178. MF. C3850 


317. 


but 


7 
i 
. 4 


Ce IE on = I eG tn em. 


316, 317. ac. be awarded to the ſame Execution as if he had not ſtood Mut, g 
cords. where he ſhall be-adjudged to his Penance, I ſhall conſider, | 


e 5. What to one arraigned upon an Appeal. 


19. quired, whether he ſtand Mute of Malice, or of the Act of God; al 


328 Of ftanding' Mate. Sky 
but by a Jury returned by the Sheriff in the ſame Manner as if 
fenden had actually pleaded; for ſince it is no way his Fault that * U 
not ſo plead, there is no Reaſon why his Trial ſhould be in a mor Ju 
| "nd Ha mary Manner, or any way leſs regular, or ſolemn, than KE 
*H.P.C. had. To which may be added, That Sir Matthew Hale faith, dug 
8 Felony ſhall be enquired of, &c. in the ſame Manner as if the Pr; 


 ' pleaded Not guilty ; from which Words it ſeems plain, That in rw 


the Inquiry ought to be an Inqueſt returned by the Sheriff as in thy 
Trials at the Miſe of the Parties, becauſe if the Defendant had | 

it muſt certainly have been ſo. And therefore it ſeems reaſonable Ty 

v8. P.C.15o. Where Sir William Staundeforde o having ſpoken of ſuch Inquiry, ab k 
Lett. PD. mediately, That it is but an Inqueſt of Office, ought to be un 

not of the Inquiry of the Felony, whereof he had laft ſpoken, but di 

Inquiry whether the Priſoner ſtood Mute of Malice, or by the % 

| | God, whereof he had ſpoken in the Sentence next before. And J. 

Fitz. Coro. rather incline to think that this is his Meaning, becauſe the © Book f 
43A TD ted by him, to this Point, relate to this Inquiry only. 

r | 3 


2. | 
2 H. H. P. C. 


As to the fourth Point, viz. in what Caſes he that ſtands Mur i 


2. What to a Perſon arraigned for High Treaſon. 
3. What to one arraigned for Petit Larceny. 
44. What to one arraigned for a Felony by Statute. 


I. What ſhall be done to him who ſtands Mute after an 


6. What to one indicted of a Capital Felony, or Petit Treaſon, 


a . Sect. 8. As to the firſt Particular, viz. What is to be done t i 
1 5, 316. Who ſtands Mute after an Attainder: It ſeems to be ſettled at 
Kely. 36. Day, That where-ever one who is attainted, either by Judgment a 
HE 8 5 Verdict, or Confeſſion, or by Outlawry, or Abjuration, ſtands Mut 
So adjudged the Demand why Execution ſhould not go againſt him, he ſhall ad 
8 H. 43. 3. awarded to his Penance, but to the ſame kind of Execution, if any, 
An Ioed would have been awarded, if he had not ſtood Mute. Yet there ſeem 
Bro. Pain, 2. be this Difference, That where one who hath always continued in 


Coro: 22. ſon, after an Attainder by Verdict or | Confeſſion, ſtands Mute t 


as to the | ; L | 
Caſe of Abju- Demand why Execution ſhould not go, it ſhall be awarded againſt 


ration or any without any Inquiry whether he ſtand Mute by Malice, or otherwik 


23 whether he be the ſame Perſon who is ſo attainted or not; becaule l 


Confeſſion; ficiently appears that he is the fame Perſon, and that is ſufficient to f 


but the con, fy an Award of Execution againſt him, where nothing appears w 
trary is inſi- . n Eſc 
nuated as to Contrary. But if a Perſon fo attainted, be re-taken after an Ea 


other Attain- if one be taken after an Outlawry or Abjuration, and ſtand Mur 
E pl the Demand, Why Execution ſhould not go againſt him? It ſhall 


Abridged jt be found of Malice, it ſeems that Execution ſhall be awarded un 


Fitz. Coro. 


191. any farther In uiry : * But if it be found to be of the Act of God, 
9 quiry | pay 
Bro. Pain, 12. That it ought to be alſo inquired, whether he be the ſame Perion® 
nene ad. in the ſame Manner as where one ſtands Mute by the Act of God, 

jured ſtand- firſt brought upon his Trial. EE | 

ing Mute, was | 

put to 


1 wy f Br 
his Penance, and not hanged. 8. P. C. 150. Lett. C. D. 10 E. 4. 19. pl. 26. Fitz. Coro. 30. 
155 8. P. C. 150. Lett. C. D. 10 E. 4. 19. pl. 26. Fitz. Coro. 36. Bro. Coro. 155. 91 


2 


v8. 9. As to the ſecond Point, viz. What is to be done to one who 

gs Mute to an Arraignment for High Treaſon : It is clearly ſettled * * H. p. C. 
this Day, That ſtanding Mute upon an Arraignment for High Treaſon 2 H. H. P. c. 
equivalent to a Conviction by Verdict, or Confeſſion, and conſequent- 317. 
ſubjects the Criminal to the ſame Kind of judgment and Execution as r; | 7 

1 Conviction would do. But I take it for granted, That ſuch ſtand- 121. 
Mute muſt in * like manner appear to be obſtinate ; and that if it be Reh. 57. 
"nd to be the Act of God, the whole Matter ſhall in like Manner be 25 7 wn 
nired of, as hath been more fully ſhewn in the former Part of this 1 Inſt. 177, 
upter. But where ſuch Perſon appears to ſtand obſtinately Mute, I do 3 1 
t find it any where holden, that there is any Neceſſity that he probably Co. Lit. 391. 
dear to be Guilty, or that any Evidence be examined to prove him z Inſt. 14. 
before he ſhall be condemned or executed. But this is adviſeable, PT _— 
ere one ſtands obſtinately Mute on an Arraignment for Felony by Cont. Fitz. 


tute, as ſhall be more fully ſhewn -in the fourteenth and fifteenth > Vide lis 4 
Hons. 1 Ged. 5, 6. 
H. 10. As to the third Particular, viz. What is to be done to one 185.3 pl. 26. 
jo ſtands Mute to an Arraignment for Petit Larceny : I take it to be 3 * 
ed, * That if a Man appear to ſtand obſtinately Mute on an Arraign- « vide ſupra 
nt for Petit Larceny, he ſhall have the like Judgment, &c. as if he had Sec. 7: 

feſſed the Indictment. | | 7 n 

ge. 11. As to the fourth Particular, viz. What is to be done to thoſe * 2 Inſt. 177. 
o ſtand Mute to an Arraignment for Felony by Statute : It is expreſly 
aed by 33 H. 8.12. Par. 12. That if a Perſon indicted, and arraign- 
of Treaſon, Miſpriſion of Treaſon, Murder, Manſlaughter, or Bloodſbed, 

, againſt that Act, within the Verge of the Court, ſhall obſtinately refuſe 
fuer directly, or ſhall ſtand Mute, he ſhall have the like Judgment, &c. 

uf be were found Guilty, &c. But © where a Statute, as that of Piracy, 
, ordains a Trial by the Common Courſe of the Law, it hath been ad- pl. 49. - 
vcd, That the Criminal ſhall have Judgment of his Penance, &c. as in 3 In8 114 


a H. H. P. C. 
r Felonies. 3 


e. 12. As to the fifth Particular, viz. What is to be done to one St. Tr. v. he. 


W ſtands Mute to an Arraignment on an Appeal: It is holden by Sir Mat- B. . 
Hale, * That an Appellee of Felony ſtanding Mute ſhall not have fa. 9. 
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a nent of Penance, but to be hanged ; [87] but this is made a Qyere in $. PC. 150- 
* aundforde, and ® Brook ; and the contrary Opinion ſeems to be favour- H. P. C. 226. 


dy Sir * Edward Coke, and is expreſly holden by * Kelynge, and ſup- 2 H. H. P. C. 


ted by ſeveral ! Reſolutions in the Old Books. Whereas the Year- ry 
eof 21 * E. 3. ſeems to be the only Reſolution in favour of the other 38. P. C. 150. 


; to which it may be anſwered, Not only that three of the above- Letter B. 


3 . h 6 P I 
L Reſolutions to the contrary, are much later, but alſo that the Appel- * TOP 
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w : | this Caſe appears to have been taken with the Manner, » which 2 Init. 178, 
| 90 - icht in t Ao. 179. | 

of y might be a Circumſtance of conſiderable Weight in the Judg- ,72 Wn 
my P CET LEES 5 . n 
Var iu, 13. As to the ſixth Particular, viz. What is to be done to one 8 Ss 
une 2s Mute to an Indictment of a Capital Felony, or a Petit Treas Fan, 1, 
„ It is enacted by the o above-mentioned Statute of Weſtminſter, 1. 12. Forteiture, 

* utorious Felons which openly be of evil Fame, and will not put themſelves A . 
d, 1 ö * 411. pl. 18. Abridg. Fitz. Coro. 71. Bro. Appeal, 93. Pain, 14. 43 All. pl. 30. Ariel Bo 
ſon d 3. Appeal, 78. Coro. 123 or 124. Fitz. Coro. 225. 14 E. 4. 7. pl. 10. This Point is made a Quzre 5 


ue Very next Folio, pl 17. Abridged Bro. Coro. 160 or 161 it is adjudged by al 

„pl. 17. Bro. f hudged by all the Juſtices, That the Appel - 
* ſhould have his Per ance. n 21 E. 3. 18 pl. 26. Abridged Bro. Pain, 8. Appeal, 40. — 
but es Coro. 56. nor 3 H. 7. 2 pl. 5. nor 3 ** 12. pl. 5. cited by Staundforde, ſeem to come up to this 
5 N Authorities of the other Side. See Bro. Coro. 82. © Vide ſupra Ch. 15. Sect. 1. Vide 


4 P | | | in 


33 07 ftanding Mute. - Fs 


2H.H.P.C. therefore he adviſes the Judge, for the Satisfaction of this Statute, of 
332. Diſcharge of his Duty, to examine the Evidence which proves the pie 


14E-4-7- this Statute, but remaining as they were at the Common Law, the (| 


3 H. 7. 2. pl. But conſidering that ſuch Appeals and Indictments are within tle lu 


- 
© S.P.C. 150, 


'£ H.P. C. 225. We hall beſt find from the Books of Entries, and other Law Books 


Bock | 
in Enqueſts of Felonies, that Men ſtall charge them with before the 1 

at the King's Suit, ſball have ſtrong and hard Impriſonment, as they dig h 

fuſe to fland to the Common Law of the Land. But thts is not ty l ag 

2 flood of fuch Priſeners as be taken on light Suſpicion. 

* 2 Inſt. 177 Seck. 14. Sir * Edward Coke, in the Conſtruction of this Statute, ca 
That no Perſon ſhall be put to this Puniſhment, unleſs the Matte bes 

dent, or probable, which it is the Duty of the Judge to look Into; a 

S. P. C. 15. Sir William * Staundforde, faith, That there ought to be evident q 1. 
e bable Matter to convince the Party of the Crime whereof he is am 


226. or otherwiſe that he be a notorious Felon, or openly of bad Fane, I 
320, 321, 


Guilty of the Fact, before he proceed to the Judgment of Pain fil 
dure. Yet J cannot find any Book which takes Notice of any Eu 
tion of this Kind, or of any Entry that the Defendant appeared ux 
notorious Felon, before ſuch Judgment given againſt him, upon he 
* Ra. Ft: ing Mute, whether upon an * Inditment or * Appeal: But all the h 
Keilw. - 4 cited in the Margin ſeem to intimate, That the ſtanding Mute is « if 
7 E. 4. 29. a ſufficient Ground for ſuch Judgment. Yet all that can be inferrelf 
FS i thence ſeems to be this, That it is not neceſſary to make any thing oth 
3 H. 7. 12. . . ; n 
pl. 5, 3. Kind Part of the Record, it being a Matter left to the Diſcreim g 
8 H. 4. 1. Conſcience of the Judge, and to be preſumed where it is not ex 
4 E. 4. 11. But as to all Capital Appeals whatſoever, and all Indictments ah 
pl. 18. peals of Petit Treaſon, perhaps it may be ſaid, That not being mi 
* Aff pl zo. ſtinacy of a Criminal in ſtanding Mute to them, may be of it ſel, wi 
5 hs 18. out more, a ſufficient Inducement to a Judge to award him to his em 
Reaſon with thoſe mentioned in the Statute ; and it is uncertain hoyl 
Letter B. C. Common Law ſtood in Relation to theſe Matters, as appears by tie 
2 Inſt. 177, Authors, * differing among themſelves concerning them; and feeny | 
47h, 279. Method preſcribed by the Statute is very juſt and equitable, it ſeems pu 
Books cited, at leaſt in a Judge to obſerve the ſame Rules in all Cafes of this Kid 
Seck. 12. Sect. 15. I do not find it ſaid in any Book, what ſhall be dont! 
7 8 '. Priſoner who obſtinately ſtanding Mute to an Arraignment, ſhall appear 
Letter F. 9” be charged upon very light Suſpicion ; but I take it for granted, In 
2 Inſt. 178, may be ſeverely fined and impriſoned for the Contempt. 5 | 
IEEE: | Se. 16. As to the fifth Point, viz. What is the Nature d 
Penance to which a Priſoner is to be adjudged upon his obſtinately uy 
ing Mute: It is obſervable, That the above-cited Statute of Weſtmuſl 
fays only in general, That Felons ſtanding Mute ſhall be put in It 
fort & dure, without ſaying any Thing of the Manner of it, which tk 
to leave as a known Thing to the uſual Practice in ſuch Cafes ; Wi 


2 H. H. P. C. of which generally agree, That the Priſoner ſhall be remanded 'Y 
1 4 39% Place from whence he came, and put * in ſome low dark Room, 
C. 150. Letter us | = x k ' 
E. Keilw. 70. a. 4 E. 4. 11. pl. 18. 14. E. 4. 8. pl. 17. Abridged Bro. Coro. 160. 2 _— 
Ent. 385. pl. 17. 8 H. 4. 1. pl. 2. * This Clauſe is omitted in Keilw. 70. a. 4 E. 4. 11. pl. 18. [el 
tioned in all the other Books above cited, but with this Difference, That 14 E. 4. 11. pl. 17. fays only ey 
put in a Chamber, without adding that it ſhall be low or dark. In this all the Books above cited „Lan > 
And 14 E. 4.8. pl. 17. and S. P. C. 150. Letter E. and 2 Inſt. 178. add, That he ſhall lie without N 
ther Thing under him, and that one Arm ſhall be drawn to one Quarter of the Room with a Cord, andy ker 
ther, and that his Feet ſhall be uſed in the ſame Manner. But theſe Clauſes are wholly omitted in al adds 
above cited, except H. P. C. which takes Notice of the latter of them only. And Ra. Ent. 385. pl bu wed 
an Hole ſhall be made for the Head, and Keil, 70. a. ſays, That the Head ſhall not touch the Earth ; bt | 
other mention either of theſe Clauſes. | | | 


. 


ſi 


here laid on his Back, without any manner of Covering, except for the * In this all 


oy Parts, and * that as many Weights ſhall be laid upon him as he can the Ban * 
- and more, and that he ſhall have no Manner of Suſtenance but of the _ 
rſt * Bread and © Water, and that he ſhall 4 not eat the fame Day in v But 14 E. 4. 


hich he drinks, nor drink the ſame Day on which he eats; and that he 3 . 


mall ſo continue till he © die. But it is ſaid, That anciently the Judg- Lett. E. and 
nent was not, That he ſhould ſo continue till he ſhould die, but till he b 27. 


auld anſwer, and that he might fave himſelf from the Penance by put- al ow he 


ing himſelf on his Trial, which he cannot do at this Day after the Judg- baue three 


Morſels of 
nent of Penance is once given. Barley Bread 


$28. 17. It ſeems clear, That Women upon ſtanding Mute, are liable = Day. Keilw. 
\ ſich Penance as well as Men. 5 | 70. a. that he 


Sect. 18. It is faid ® to be the conſtant Practice of Newgate Seſſions, = Nye 


here a Priſoner refuſes to plead, to endeavour to compel him to do it by Bread; and 


ing his Thumbs together with Whipcord, and not to proceed to the a 1 3b5- 


bund ineffectual. generally 


| Se. 19. As to the fifth Point, * What he who obſtinately ſtands have of the 
ute ſhall forfeit, and to whom : There is no Doubt but that in Caſe worſt Bread. 
High Treaſon he ſhall forfeit both Lands and Goods, in the ſame Man- 14 E. 4. 8. 


er as if he had been attainted any other way. Alſo J take it for granted 7 0 150. 


hat in the Caſe of Felony and Petit Treaſon, where a Perſon by ſtanding Etter F. 


lute ſhall not avoid being attainted for ſuch Crimes, he ſhall forfeit NM... 


s Lands and Goods in the fame Manner as on other Attainders. Pl. 2. and 
ut where ever a Perſon ſtanding Mute is adjudged to his Penance, and wage Neg be 
xereby prevents that Attainder which otherwiſe he might have incurred, ſhall have the 

ſcems agreed, That he forfeits his Chattels only, and not his Water next 
nds the Priſon, fo 
; that it be not 


delt. 20. It is agreed in the Year-Book of 8 1 H. 4. That the Goods current; but 


rant from the Crown, till he have ſhewed a good Title to them in the Py That 
ng's Court, by ſome Grant ſufficient to paſs them. be ſhall have 
dect. 21, And it ſeems * That ſuch Goods will not. paſs by Grant of ee 
| Felons Goods, hav | . 

b ds, having no Words ſpecially extending to the Goods of © This is o- 
oe who ſtand Mute, &c. becauſe a Perſon adjudged to his Penance for e in 
anding Mute, does not ſeem to ſuffer as a Felon, being neither attaint- and in 2H. f 
nor convicted of any Felony, but as a Perſon refuſing to ſtand to the 4,1, Pl. 2. | 
ww of the Land. And it ſeems rather the ſtronger Opinion, That they 12 


not by the Grant of al! Gods of Felons and Fugitives of all Perſons Bs 

% %% j 2 Diftri ; ſo that if ſucb Perſons for any Treſpaſs or other Books above- 
ault ought to loſe Life or Member ; or ſhall fly and refuſe to ſtand to Fudg- — 0 

Pit, or do any other Treſpaſs for which they ought to loſe their Chattels, aud H. P. C. 


def, 22. As to the ſixth Point, z. Whether the Proſecutor of an 2873 * 


viz ither of 
diftment or Appeal of Larceny be intitled to a Reſtitution of the Goods theſe Books 


len, upon the Defendant's ſtanding Mute : It ſeems agreed, * That by give the 


\ h © 
e Common Law, where a Perſon ſtands Mute to an Appeal of Larceny, 8 


IS ? - . . 
proper to charge the fame Inqueſt which is to enquire whether the Large. 


maing Mute be of Malice or not, to enquire all: . 
© Mute ; quire alſo whether the Goods | 
enoned in the Appeal are the Goods of the Appellant, and whether =_ 


; Defendant were taken upon a freſh Suit ? made by ſuch Appellant Briton 11. 


- | * © 2 Inſt. 177. 
1 , | _ — a „H. H. C. 
4 H. p. GE Lit See = yo to Set. 9. * 14 E. 4. 7. pl. 10. H. P. C. 226, 227. 

391. Fitz. Eſc. 10. Coro. 5 1. Aſſ. 421. S. P. C. 151. a. Bro. Forfeiture, 11, 64. 


peal, 24. 


1. 4. 2. a. b. Bro. Forfeitnre, 11 a D 
n 8 ©, it. y. 268. pl. 18. 8 H. 4. 2. a. b. Bro. Forfeit. 111. * Vide 
59, 7 _ 53. Letter F. 8 H. 4. 1 pl. 2. 2. Abridged Bro. Appeal, 24. S. P. C. 166. » Videch. 23, 


which 


udpment and Penance, before all Methods of perſuading him to plead, are 2 H.4.1.pl.2. 


that he ſhall 


p forfeited ought not to be delivered to any Perſon claiming them under a Ro, Hot, 386. 


8 H. 4. 1. b. 2. a. b. 3 H. 211. pl. 8. 8 H. 4. 2. a. Bro. Appeal, 24. m Dy. 268. pl. 
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332 Of ſtanding Mute. Bod 
Supra ch. which Points being found * for him, he ſhall have an Award of Reli 
et. 53. to ſuch Goods, and to ſuch only, * in whoſe Hands ſoever they ar 
23. ied. 3). And it is ſaid in general in ſome Books, That in an Appeal of 

. left. g7 £ Lang 
* Suprach. ny there ſhall be a Reſtitution of the Goods, upon the Appellee ſunz 
*21 E. 3.18, Mute, without ſaying any thing of any Inquiry concerning the ban 


pl. 26. "MW. freſh Suit : But I take it for granted, That where it is ſo omitted 
Abrid. Bro. | 


Appeal, 40. { 
as T5 +, zo. be expreſly mentioned. 


Abrid. Pre. Sect. 23. But it ſeems queſtionable, Whether the Proſecutor of ah 
Appel 7 gl dictment of Larceny, be in like manner intitled to a Reſtitution, upqy 
124. '? Defendant's ſtanding Mute? Becauſe it ſeems agreed, That by the Cn 
Fitz. Coro. mon Law there could be no ſuch Reſtitution upon any other Profecuty 
Vide 40 Ad. but an Appeal; and it is certain, That the Proſecutor of an Indien 
pl. 39. not intitled to a Reſtitution by the expreſs Words of 21 * H. 8. 11, wi 
| Ae Fitz, require, That the Felon be found guilty, or otherwiſe attainted, &c. A 
c Sopin ch. do not know that he is intitled to it by any other Statute, or any equitk 
23. ſect. 55, Conſtruction of this. „ 0 
725 forth Sec. 24. As to the ſeventh Point, v/z. Where one who ſtands ln 
more at {hall have the Benefit of his Clergy : It ſeems clear, 2 That unleſs it bay 
large, ch. 23. pen to be otherwiſe ſpecially provided by ſome Statute, where. jy! 
e Fitz? Coro. ſhall be allowed it upon a Conviction, by Verdict or Confeſſion, hell 
233, 283. have it upon his ſtanding Mute. Alſo I take it to be agreed, Thy 
. | Statute taking away the Benefit of Clergy from thoſe who ſhall xa 
oF Ty victed of a Crime, doth not thereby take it away from thoſe who ſa 
Fir C. 231: Mute on an Indictment or Appeal for ſuch Crime. But it is enad 
20, 2%. 3& 4 W. & M. 9. ſet forth more at large in the Chapter of Cg 


Moore ok That if any Perſon fhall be indicted of any Offence, for which by Vini 


1 
taken as a Thing known, and done of Courſe, and therefore elke 


— = —— en on — — Saas os — 2 ... ˙ —y—ͤ— . — CISCEING 8 
— r I — — — * - grim” on EE. - 22424 
2 — — . FRAY + — - . & by 2 2 - —̃— IE = 2 2 


— 


— — NESS Int cor . . . — — — 


| OT: „any former O 1tute, he is excluded from the Benefit of his Clergy, if k 

'' pl. 3. been thereof convicted by Verdict or Confeſſion, if be ſtand Mute be ſbul pi 
| Abd. Bro. he admitted to it. But Appeals and Offences excluded from the Bencit (BS tc 
þ 8 Clergy by ſubſequent Statutes, ſeem not to be within the Purview af fl 

f 51. Statute; for the fuller Conſideration whereof I ſhall refer the Reader to the 

k | — he 7 12. Chapter of Clergy. LIE © Fg 


| ; Abrid. Fitz.. . 8 : : | 0 o - 
| Coro. 53. Fitz. Cor. 58. ſeems contrary, but I cannot find any thing in 3 H. 7. 1. which is the Year-Bodk en 
this Note to warrant this Opinion. See H. P. C. 232 to 238. 2 H. H. P. C. 345. 9 
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Of Confeſſion and Demurrer. > = 
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CHAP. XXXI. 
Of Confeſſion and Demurrer. 


ND now I am to conſider what is to be done to a Priſoner upon 
his Confeſſion, which may be either, 


1. Expreſs, or, 
2. Implied, 

| 3 | * _ « Vide S. P. C. 
522. 1. An expreſs Confeſſion is where a Perſon directly conſeſſes 142. Lett. C. 
e Crime with which he is charged, which is the higheſt Conviction that * B. 4. 
in be, and may be received“ after the Plea of Not guilty recorded not- 22 af Ln 
nthſtanding the Repugnancy ; for the Entry is, That the Defendant poſtea 38. 


relicta verificatione, cognovit indictamentum. d Kely. 11. 
* o o 0 Quære if the 
dect. 2, Such a Confeſſion carries with it ſo ſtrong a Preſumption Iaw be the 


E Guilt, that an Entry © on Record quod cognovit indictamentum, &c. in an ſame in Civil 
(&ment of Treſpaſs, eſtops the Defendant to plead Not guilty ee 


. ; N to an Affirmed Cro. 
(on brought afterwards againſt him for the ſame Matter. But it ſeems E. 144. pl. 3. 


pital Crime, will in the like Manner eſtop a Defendant to plead Not guil- h l 6. 60. 
to an Appeal, becauſe in Caſe of Life, the Court will be very tender in a. 

ing upon Preſumptions. And where a Perſon upon his Arraignment a . P. 
ally confeſſes * himſelf Guilty, or unadviſedly diſcloſes the Special * 11 H. 6. 65. 
anner of the Fact, ſuppoſing that it doth not amount to Felony, where 7 3 
doth, yet the Judges, upon probable Circumſtances, that ſuch Confeſ- II tg 
on may proceed from Fear, Menace, or Dureſs, or from Weakneſs 01 Trial per 
pnorance, may refuſe to record ſuch Confeſſion, and ſuffer the Party tc T 

lead Not guilty, | | N ; Letter C. 
Se. 3. An implied Confeſſion is where a Defendant in a Caſe not 2 H. H. P. C. 
pital, doth not directly own himſelf Guilty, but in a Manner admits 2 ag pl. 
dy yielding to the King's Mercy, and deſiring to ſubmit to a ſmall Fine; 71. 

d wiich Caſe, if the Court think fit to accept of ſuch Submiſſion, and cg, a 
Þake an Entry that the Defendant poſuat ſe in gratiam Regis, without put- 180. : 
aß him to a direct Confeſſion, or Plea, (which in ſuch Caſes ſeems to be 3 
it to Diſcretion) the Defendant ſhall f not be eſtopped to plead Not guilty 5 . 


an Action for the ſame Fact, as he ſhall s be where the Entry is quod Abridged 
git indiftamentum. Fiz. Eſtop- 


E r 


5 final Judgment, deprive the Defendant of the Privilege of taking pl. 21. 
coptions in Arreſt of Judgment to Faults apparent in the Record; * for 21 * 
e Judges muſt ex officio take Notice of all ſuch Faults, and any one, as Far. 40. 


4113 Wrie, may inform them of them. 3 
| | | a | h 1 Salk." 77, 
8 


” 3. © Sect. 5. 


veſtionable, Whether ſuch Entry of a Conſeſſion of an Indictment of a Penied 2Jon. 


dS,P.C. 141. 


dect. 4. I take it for granted, That no Confeſſion whatever ſhall, be- 25 65. 


. 
0 Far. 100. i Finch of Law 226. 2 Danv. Abr. 252. 2 Lev. 223. 
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e“ But it is obſervable, That no adjudged Caſe is cited for the Main 


mutet 17- Defendant to a Plea in Bar, which ſeems impoſlible; and in another 


1 pre- ral Demurrer concluding in Bar of an Appeal, or Indictment, as in ( 


Vid. Salk. 59. after it ſhall be adjudged againſt him. 


334 Of Confeſſion and Demurrer. Pil 
Bro. Pe- Sed. 5. It ſeems to be taken for granted, both by * Brook ang tay 
„% forde, © Coke and © Hale, ſpeaking as J ſuppoſe, of a general Demurre; 
ds, P. C. i go. it amounts ſo far to a Confeſſion of the Indictment as laid, that if th 1 


Letter C. dictment be good, Judgment and Execution ſhall go againſt the Prifoner i 


243. ok this Opinion, nor any Authority from the old Books except the % 
2 fi. H. P. C. Book of 14 Ed. 4. 7. a, pl. 10. in which it is reported to have been fly 
he Chobe, That if a Defendant demur to a Plea, he ſhall be hanged, quid fag 


conceſſum. But to this it may be ſaid, That it was only ſpoken inch 

tally, and not a Point adjudged; and beſides that it is ſo ſhort and chan 

that it is ſcarce intelligible, which appears by Brook's abridging it in d 
Bro. De- Senſes ; for in one Place © he ſeems to underſtand it of a Demurce 


f Bro. Perem- 


ptory, 86. he ſeems to underſtand it in a different Senſe. And therefore perkay & 
Meaning of it may be only this, That after a Defendant hath yi 

ſuch a Bar, as confeſſes the Fact, and concludes him to plead the Gan 

i Vide ſupra Iſſue afterwards, as ſome Pleas are ſaid © to do; if he afterwards denuy 
ch. 23. ſect. a Replication to ſuch Plea, he ſhall be condemned if the Demurrer ka 
be Judged againſt him, and the Indictment or Appeal be good. | 
Sect. 6. But howſoever the Law may ſtand in Relation to a 10 


cedent Set. mon Demurrers in Civil Actions, or a Demurrer to a Plea in Bar, u 
8 admits the Fact, or to a * Replication to ſuch a Plea : It hath ben d 

86. judged, That if an Appellee demur in Law to an Appeal by Reaſon dt 

0 itz. Coro. 1 Inſufficiency of the Declaration or generally demur to the Dechnit 

& Vide Bro. With a ® Concluſion & petit judicium de narratione illa & quod narriti Wi 
Perempt. 86. caſſetur; or having prayed ! Oyer of the Writ and Proceſs, demand N De 
5 * ment of the Appeal, quia dicit quod breve de appello prædict. & prociſ il 

Cro. Eliz. © minus ſufficient” in lege exiſtunt ad ipſum W. C. ad dictum breve de #1 
2 ö F. 13: reſpondere compellend' ; & hoc parat. eft verificare prout Cur', &c. unde ii 2 
done in the dicium de brevi de Appello prædict. & petit inde allocationem, & quid un . 
Caſe of Smith Illud de Appello caſſetur; ſuch Demurrer ſhall not conclude him from q 
3 ing over to the Felony, either at the ſame Time * with the Demurrer, a 


1 = Sect. 7. But it ſeems, That in Criminal Caſes not Capital, if the 
done in the fendant demur to an Indictment, &c. whether in Abatement or othem 


Caſe of Wid- the Court will not give Judgment againſt him to anſwer over, but fund 


8 Judgment; for it ſeems, That in ſuch Caſes there can be no Dem 4 
Hill. 10 Ann. properly in Abatement, except it be to a Plea in Abatement, or 1p © 
; Smith and Replication to ſuch a Plea. : | KK 
7 Anna; ln Sed. 8. A Demurrer to an Appeal hath been received after + 
ww Cale joined: But it hath been adjudged, * That a Demurrer to an Inden 97 

the Demurrer | * s | ; | | | 

ES ought not to be received after Verdict. Þ 
on the Record = red t. 
with a Ceſſet triatio exitus, &c. and after the Demurrer was determined againſt the Defendant, a Venire Wi bY | 

P Dyer 38. pl. 51. Salk. 59, 60. Cro. E. 196. pl. 13. q Vide Salk. 220. r Salk. 218. * ded v 


pl. 1, 2, 3. 611. _* Cro. E. 196, pl. 13. 1 Sid. 208. wherein the Precedent in Co. Ent. 363. b. to te 


trary is denied to be Law. 


CH? 


Of Sanctuary. 335 
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CHAP. XXII. 
Of Sanduary. 


EFORE I conſider in the third Place, how a Priſoner is to be de- 
0 meſned upon his Pleading ; I ſhall examine the Nature of the ſeveral 
Winds of Pleas in Criminal Cafes, which are either, 


1. Dilatory, or, 
2. In Chief. 


Dilatory Pleas are either, 


1. Declinatory, or, 
2. In Abatement. 


Declinatory Pleas are either, 


1. Of the Privilege of Sanctuary, or, 
2. Of the Benefit of Cler gy. 


Let. 1. As to the Plea of the Privilege of Sanctuary, the Learning re- 
ing to it being made in a great Meaſure uſeleſs by the Statute of 21 Fac. 
28. Par. 7. by which it is enacted, That no Sanctuary or Privilege of 
nituary ſhall after that Time be admitted or allowed in any Caſe, I ſhall 
| briefly conſider it under the following Heads, N 


1. What was the Nature of the Privilege of Sanctuary. 

2. What Authority was neceſſary for the creating it. 

3. To what Matters it extended. 25 

4. At what Time, and in what Manner it was to be pleaded. 


Peck. 2. As to the firſt Point, viz. What was the Nature of the Pri- 
& of Sanctuary: It ſeems to be agreed, That ſo far as a Place was al- Finch of 


Fed to have it, it gave all thoſe that fled to it for Safeguard, and con- 7 p. . 
ed within its o Precincts, a Freedom from being apprehended, or com- Letter B. 


00 to anſwer in any Court of Juſtice, and a Right to be remanded, if 2 H. H. P. C. 
out againſt their Will. 2 
| Kel Precincts 

22 W. 189. a. b. 191. 9 H. 7. 20. pl. 19. 8. P. C. 113. a. Bro. Sanctuary, 10. © Keilw. 188, 189, 
191, 8 H. 6. 4. b. Abridged Fitz. Coro. 5. 1 H. 7. 23. b. Abridged Fitz. Coro. 49. 9 E. 4. 28. b. 
Keilw. 107, 188. | - 


Ke. . 


_ dKeilw. 189, m 


" hs made out his Caſe ; but for this Matter 1 ſhall wholly refer the Nag u 


confirmed by bcen ſaid already concerning that Matter, in the Chapter concerning Crum 


Caſe it extended to Petit Treaſon. Bro. Sanctuary, 2. u 3 Inſt. 115. Fitz. 420. ® Agreed by all the unt 


Abridged Fitz. Coro. 32. r Keilw. go, 107, 188, 189. S. P. C. 113. a. 1 H. 7. 23, 24, 25, 26 9H. 7 


336 Of Sanduary. Boo l 
| Se. 3. As to the ſecond Point, vis. What Authority was wh 
32 H. 8. ch. for the creating it: It ſeems, that it belonged of Common Right ty 

Fiachef Law very Church and Churchyard, for the Space of forty Days, hy * 
388. not be claimed for a longer Time, either by Force of any Bull from th 
3 H. 7.12. pl. > Pope, nor even by © Preſcription, ( © eſpecially in the Cafe of 13 

Abridg. Fitz. Treaſon) but only by a Grant from the King, made, or at leaſt confing 
Coro. 54 ed f or allowed s in Eyre, ſince the Time of Memory. But it |, f 
21 T4: 7. That it did not gain“ the Name of a Sanctuary till it had the Popes Bu 
Abridg Bro. tho' it had the full Privilege of one, as to all Exemption from Tem 

Sanctuary, 2. ral Courts, by the King's Grant only. 0 
_ ” Se#. 4. As to the third Point, viz. To what Matters it extengey. | 
Keilw. 189.a. ſeems agreed, That it never was any farther a Protection againſt an h 
Bro. Sanctu. tion merely Civil, * than to fave the Defendant from Execution of lk 
II, 14, 16. f NN 

Raſt. Ent. dy. Alſo it ſeems to be generally agreed, That if it were granted b 

583.pl. 1, 2. neral Words, it extended not to! High Treaſon. But it ſeems 4 
5 That in ſuch Caſe it extended to all Felonies except Sacrilege, a u 
8. P. C. 110. all inferior Crimes, except ſuch as were committed by a Sanctuary lla 
. 111. Lett. within the Sanctuary, or even? out of it, ſub ſþe redeundi. | 
too. outta Sect. 5, As to the fourth Point, vig. At what Time, and in What ln 
6, 15- ner it was to be pleaded : It ſeems agreed, That the Defendant lf te 


10 BAT Benefit of it, unleſs he pleaded it before any à other Plea, and 


1 the Old Books. = 
Se. Sec. 6. For the Learning of Abjuration, depending much upon th 


But Quzre if of Sanctuaries, and ſeeming to be of very little Uſe at this Day, I full 
Io to Staundforde's Pleas of the Crown, Book 2. Chap. 40. and to wht hal 


tion were 


King, or al- 
bowel in Seck. 123 | 
„ | | | 

Time of Memory. Keilwey, 188, 189, 190, 191- 48. P. C. 112. a. 1H. 7. 23, 25, 26. Abridged It 
Coro. 49. Preſcription, 20. Vide Ra. Ent. 584. pl. 3, 4, 5. 8. P. C. 108. Letter B. 110, 111. 1.73 
b. 26. Bro. Sanctuary, 7. Keilw. 189, 190, 191. f Keilw. 189, 190. 1H. 7. 23. 2 Rol. Abr. 200, 
£ Keilw. 189, 190. 2 Rol. Abr. 268, 269. 1 H. 7. 23. Bro. Sanctuary, 7. 15. this is made a Cute. 8. 
112. h Finch of Law 375. i Finch of Law 374, 375- Bro. Sanctuary, 3, 11. 7 H. 6. 8. fl. 
Abridged Fitz. Juriſdiction, 2. Dyer 295. pl. 11,12. 21 E. 3. 17. pl. 21. Denied 29 Afl. pl. 24. A 
ed Fitz. Grant, 77. Bro. Sanctuary, 6. 1 H. 7. 23, 25, 26. Abridged Fitz. Coro. 49. Preſcription, 20. ( 
Keilw. 190, 191. Quare Finch 374. * See the Books cited to the other Parts of this Section. Quereit ui 


Keilw. 191. b. ? Denied by many of the Canoniſts, Keilw. 191. b. 28. P. C. 113. Letter B. Fin (nt 
438. Bro. Sanctuary, 5. 21 E. 3. 17. pl. 21. Abridged Bro. Sanctuary, 2. Fitz. Coro. 447. 9 E. 4 


pl. 15. Ra. Ent. 584. pl. 3, 4, 5. 683. pl. 3. 3 Inſt. 115. Fitz. Aiel, 5. 


CC HAP. XxXIlL 


Of Clergy. 


OR the better Underſtanding the Nature of the Benefit of Cler- 4 
gy, (or rather of the * Statute at this Day, I ſhall endeavour to ver Part of this 
bew, Chapter. 


1. By what kind of Perſons it is demandable. 

2. For what Crimes. | 

z. At what Times. 

4. Whether it ſhall be allowed where it is not demanded, 

5. Who is to judge whether the Perſon who demands it have a Right 
to 1t or not. 

6. How far the Ordinary was puniſhable at Law for demanding 

or refuſing a Clerk againſt Law. a; 

7. In what Manner at the Common Law a Clerk was to be delivered 
to the Ordinary, and what is to be done to him afterwards. 

8. What is to be done to him at this Day, and how far it ſhall be to 
his Benefit, 


dect. 1. As to the firſt Point, viz. By what kind of Perſons the Be- 

ft of Clergy, (or rather of the Statute at this Day) is demandable : 

may not be improper to look a little back into the Original of, Keilw. 181 
whereby we ſhall find, That anciently the Clergy * ſtrongly inſiſted, 182, 183, 
at by the Law of God their Perſons were ſo facred, that they could not, 184, 185. 
thout a Violation of that Law, be convened before, and much leſs 2 H. H. 


.. P. C. 323, 
puniſhed with the Loſs of Life, or Member by any ſecular Judge, for 324, * 


ſetence of this Kind from Scripture, that I almoſt wonder how it was _ 

ible that any Perſons could be ſo far prejudiced, as ſeriouſly to be per- 

led that it is deducible from thence. . 

Le. 2. But it ſeems agreed, 1 That all Perſons in Holy Orders *Sce Lyndw. 

ve this Privilege by the Canon Law; but this Law being no farther in cy So 
Ice here than as it hath been received, and is conſiſtent with the De foro Com- 


mmon or Statute Law; it will be proper to ſhew how far it hath Peters. Kely. 
. Ds 99, 109, 101. 
S.P.C. 12 


| | DO Keilw. 180. 
a FA HP. 8725 * Law 462, 463. * Keilw. 181, &c. Kely. 99, &c. 5 Co. de jure Regis ec⸗ 
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Selden's Ja- Arraignment or otherwiſe, in the ſame Manner as if they had not al 
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men, being a- in this Kingdom, was a Bar to the Demand of the Privilege of the Caf 


"EC. 229.3 H,16Þ, ©.494; 11 Co. 29. b. u 11 Co. 29. b. H. P. C. 229. Cont: Bro, Cay, 


338 Of Clergy. Bod 
| been received, and is conſiſtent with thoſe Laws; which I ſhall , 
ſent conſider under this Head, ſo far as it relates to the Perſons Wy 
to this Privilege; and ſhall farther conſider it as to other Matter, at 
following Part of this Chapter. _ 
See, 3. It ſeems agreed, That before the Statute of Articuli cy; F 
Fita. Coro. 1 f. made in the ninth Year of Ed. 2. it was * generally denied t jy, 
155. , Who had abjured, or who had any other way confeſſed themſelys " 
8. I 4. ty: But by a favourable Interpretation of that Statute, which er 
Lett. G. extends only to thoſe who fly to the Church for Safeguard, it hath hy 


b- x oa allowed * to all thoſe who have confeſſed themſelves guilty, upon the 


nus Anglor', fefled., | | 
> Bro. Clergy, Sect. 4. Alſo it ſeems, That notwithſtanding the Clergy « content 
3, 7, 8. That the Word Clericus (which is the Word generally uſed by t& 


9 E. 4. 28. 4 Canon Law as well as ours, © to expreſs thoſe who are intitly 
8 this Privilege) did include thoſe of the inferior Orders, as well x | 
1 Aff. pl. 4. ſhops, Prieſts and Deacons: Yet it ſeems, * That the Tamporil July 
L/ Acid od b. ſometimes denied it to thoſe in inferior Orders, as well as to mere | 

191, men, before the Statute of 25 E. 3. ch. 4. which reciting, That th Þy 


; Coby. 99, lates had grievouſly complained, That ſecular Clerks, as well Chaplains, wi 


« Lyndw. B. Monks, and other People of Religion, had been drawn and hanged by ta 
2. in tte of the ſecular Fuſtices, in Prejudice of the Franchiſe of Holy Church, & bj 
Chapter De ęnact, That all Manner of Clerks, as well Secular as Religious, &t jul 


_— freely enjoy the Privilege of Holy Church, &c. 

© See the Sed. 5. It ſeems that by a favourable Interpretation of this Statute, wu 
2 4 univerſally prevailed ſoon * after it was made, not only thoſe atul 
28. ad admitted into ſome inferior Order of the Clergy, * but alſo thoſe w 
I 3 were never qualified to be admitted into Orders, (which was tried 1 
culi cleri, ch. putting them to read a Verſe) have been taken to have a * Rigitl 
15. andthe this Privilege, as much as Perſons in Holy Orders, whether they m 
Old Books | Perſons lawfully born, or * Baſtards, * Aliens or Denizens, in the Conn 
633,634, &. nion of the Church of ? Excommunicate, within the Common Benefit dl 


* Kellw. 181. Law, or à Outlaws, &c. ſo that they were not © Hereticks convict, nor * | 


K | : 9 0. f . TY : ind 
1 Mahometans, nor Pagans ; nor under * perpetual Diſability of gong mn of 
Fitz. Coro. Orders, admitting of no Diſpenſation, as blind and maimed real 8 
Bur they formerly were, and Women * till are; nor liable to the Ohe . 


ſometimes Bigamy, viz. (of having ? married two different Women -ſucceſſney,! 


allowedit to a Widow) which by a Conſtitution of the Council of Lyons, mon 
mere Lay- 


ble to read, and by Force of 18 E. 3. 2. was triable by the Certificate of the Big: 
175 OS. Sect. 6. But it is expreſly enacted by 1 E. 6. 12. Par. 16. That „ 
i Yet it was ſon Who by the Lawof this Realm ought to have the Benefit of his Clergy, . 
holden the admitted to it, altho' he bave been divers Times married to any fingl N. 

after the | | | . 

Statute quod literatura non facit clericum niſi habeat ſacram tonſuram. 26. AM. pl. 19. Abridged Fitz. Coro. 19 


P. C. 124. Lett . 2H.H. F.C. 372, 273- * Kely. 100, 101, 102. Bro. Clergy, 7, 20. Loy 
Finch 462, 463. S. P. C. 133. Letters A, B, C, D. 34 H. 6. 49. pl. 16. Fitz. Coro. 44. 1 77 


the fourth general Point of this Chapter. m 9 E. 4. 28. pl. 40. Abridged Bro. Clergy, 7. . 
2 H. H. P. C. 373. Bro Clergy, 20. Bro. Clergy, 20. H. P. C. 229. 11 Co. 29. b. 4 See 3 K 
9. 11 Co. 29. b. 8. P. C. 133. Lett. B. Bro. Clergy, 20. 11 Co. 29. b. Bro. Clergy, 20. 


Finch 463. 11 Co. 29. b. See the Preambles of 21 Ja. 1. ch. 6. and of 3 & 4 W. M. 9. Par. 7: Let! 
Fitz. Coro 461. That a Woman might claim the Benefit of Clergy. S. P. C. 134, 135. 80 


2 H. H. P. C. 372. dee the Statute of Bigamy, 4 E. 1. ch. 5. 5 Co. de jure Regis eccleſiaſtico, 13: ( 
Lett. F. Ra. Ent. 160. a. b. 8. P. C. 134. Lett. C. 3 2 H. 4. 11. pl. 24. Abridged Fit 
40 E. 3. 42. pl. 23. Abridged Fitz. Attorney, 39. | 


- 


ſgle Women, or te any Widow or Widows, or to two Wives or more. But *Vide S. P. C. 
Ha ſome * Queſtion whether this Statute were not impliedly repegled . 1 
1 2 Pb. & Ma. 8. while it ſtood in Force, Which repenled all Clauſes, . 
againſt the See of Rome. 1 a CRE - | 
delt. 7. As to Women it is enacted by 21 Fac. 1.5. That 0n a Convic- Bro. Clergy, 


1 of Grand Larceny under the Value of 10 s. being no Burglary, nor Rob- 20, "4 
in or near the Highway, nor a felonious private Taking from the Perſon, 1 2 Her. &. 


1+ only ſuch an Offence for which a Man might have bis Clergy, they 372. 

il E the Hand, and imprifoned, k. 

58. 8. But it is enacted by 3& 4 V. & M. 9. Par. 7. That where a 

in being convicted of any Felony may demand the Benefit of bis Clergy ; if a 

man be convicted for the ſame or the like Offence, upon her Prayer to have 

Benefit of this Statute, Judgment of Death ſhall not be given againſt her up- 

%eb Conviction, or Execution awarded upon any Qutlawry for ſuch Offence, 

foe ſhall fuffer the ſame Puniſhment as a Man ſhould ſuffer, that has the Be- 

t of his Clergy allowed him in the lite Caſe ; that is to ſay, ſhall be burnt 

the Hand by the Gaoler in open Court, and further be kept in Priſon for 

þ a Time as-the Fuſtices in their Diſcretion ſhall think fit, ſo as the ſame do 

exceed one Year's Impriſonment. Teas | 8 

beck. 9. It ſeems, That one who had been guilty of Sacrilege, or of 8. P. C. zi. 
aking the Priſon of the Ordinary, had no Right to the Benefit of Clergy, _ "A 4 
at the © Diſcretion of the Ordinary. ET 123. Lett. D. 
deck. 10, It ſeems clear, That before the Statute of 4 H. 7. 13. He 124. Len. B. 
> had been admitted to the Benefit of Clergy, might have it a ſecond pid. 1 
ne as well as the firſt, unleſs he had broken the Priſon of the Ordi- 112, 117, 120. 


J to which he was committed when Clergy was firſt allowed him ;. 759 257: 
hich Caſe it ſeems, © That he could not fave himſelf from a ſecond 1 Aft 39. 


ſecution, tho' for the very ſame Felony for which he was before con- Abridg. Bro. 


ed, unleſs he could ſhew a Purgation. Clergy i A 


gelt. 11. But it is enacted by 4 H. 7. 13. That every Perſon, not being 17 E. 3. 13. 
bin Orders, who hath once been admitted to the Benefit of his Clergy, eftſoons Bi 47- pit 
uigned of any ſuch Offence, be not admitted to have the Benefit or Pri- ue * 


ge of the Clergy, &c. And it is provided, that if any Perſon at the ſecond 9 E. 4. 28. 
of aſeing his Clergy, becauſe he is within Orders, hath not there ready his . — 
ters of his Orders, or a Certificate of his Ordinary, witneſſing the ſame : Clergy, 7. 


then the Fuſtices afore whom he is ſo arraigne Il give hi {Sud by 
88 0 | afo X 0 5 /o og d, 8 a Day by Abridged 
ſeretion to bring in his ſaid Letter or Certificate; and if he fail, and Pit. Coro. 


nat at ſuch a Day his ſaid Letters or Certificate, then the Perſon to loſe 205. 
benefit of his Clergy as he ſhall do that is without Orders. 18 n. 
| | | | | 11 Co. 29. b. 
it ſeems to be holden, 26 Aff. pl. 19. and 27. Abridged Bro. Clergy, 11, 12. Fitz. Coro. 191, 193. That 
ho had been guilty of Sacrilege might demand it as well as any other. 2 H. H. P. C. 333, 366. And it ſeems 
nolden, Fitz. Co. 232, 250, 257, 419. 2H.H.P.C. 372. That one who had broken the Priſon of the Ordi- 
had no Manner of Right to it. Vide 12 Aff. 39. Abridged Bro. Clergy, 10. This Point is made a Quzre, 9 E. 
q 40. Abridged Bro. Clergy 7. 4 H. P. C. 230. S. P C. 31. Lett. F. 32. Letter A. 107. Letter B. 124. 
135. Letters B. D. See the Preamble of 4 H. 7. 13. But 17 Aſſ. pl. 4. 17 E. 3. 13. pl. 47. Abridged 
* 112. It ſeems to have been doubted where the Clerk was attainted before he firſt had the Benefit of Clergy. 
0. 23 2. and to the Books cited to Letter C. and to the former Section. | 
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Soc. 12. But it is enacted by 26 H. 8. Par, 7. That Perſms 
'- +. 1. Orgers, ſhall be under the ſame Pains and Dangers for the Offence; 


TY Perſons, not being within Holy Orders. Andit is farther enatted by 32 


* #51 Offences of Felony, to all Intents, Purpoſes and Conſtructions, a; lay Pri 


« H. P. C. 
13 135. 


v8. P. C. 135. feſs, or ſtand Mute, &c. But * where the Crime itſelf charged nt 
Lett. D. 136. Perſon in Holy Orders, is by any Statute generally excluded from (ky 
„ 235, ſuch Perſon ſhall no more have the Benefit of it than if he wereung 


2H. NM. E. Layman. 2 


© Nate, That Clerk ſhall certify ſuch Tranſcript only © concerning the Perſon er Perjus 
this 15 omit- 
ted in Keble's 


0 Ci. * 


* \ LET 
3 1 
ſl 
L - 


with 


c that Statute, and be uſed and ordered to all Intents and Pu bs, 74 
Par. 8. That Perſons within Holy Orders who ſhall be admitted wer 

fall le burnt in the Hand in like Manner as lay Clerks, and ſhall ſuſtr all 
cur all ſuch Pains, Dangers, and Forfeitures, and be ordered and uſed for th 


admitted to their Clergy be, or ought to be, &c. | 
— 'Se#. 13. But it is enacted by 1 E. 6. 12. par. 10. That in all C. 
Felony, other than thoſe in that Act mentioned, every Perſon: who 4 
be found Guilty, or confeſs, or ſtand Mute, or not anſwer dingy 
ſhall have the Benefit of his Clergy, in like Manner and Form à jj 
the firſt Year of King Henry VIII. And therefore it ſeems plain, I. 
where lay Perſons are not excluded from the Benefit of Cleyy & 
firſt Time; Perſons in Holy Orders may have it as often as they v 
in the fame Manner as they might upon the Foot of the faid du 
of 4 H. 7. 13. except they ſhall be outlawed, or challenge abox g 
Number of twenty, [89] in which Caſe they are not within the Puniayg 
1 E. 6. which extends only to thoſe who ſhall be found Guilty, « q; 


Sec. 14. It is recited by 34& 35 H. 8. 14. That divers Perim kl 
been indicted and attainted, and ſome of them Clerks convict, and ſome ith 
Clerks attainted, &c. before Fuſtices of Peace, Gaol- Delivery, &c. thn 

vers Cities, Counties and Franchiſes, &c. the Records of which Attainieni 

Convittons often, by Negligence of the Clerks, &c. having the Rule and It 

ing thereof, had been embezled, and not ready to be objected againſt ſuch Puja 

being newly arraigned before other Juſtices, &c. And for that it had nth 
known certainly whether to reſort for the ſame Records, becauſe they um 
certified into any Place certain, ſuch Offenders had often had the Benefit 

Clergy where they ought not, &c. And thereupon it is enacted, That fl 

of the Crown, Clerks of the Peace, and Clerks of Aſixe, where any ſuch Atl 
der, or Conviction ſhall be ſo had, ſhall certify a Tranſcript, briefly contait 

the Effect of every ſuch Indictment, &c. and Clerk attainted, &c. that ut) 
the Name, Surname, and Addition of every ſuch Perſon, &c. and the (rt 
of the Offence, &c. and the Day and Place of his Attainder or Convidin,s 
and the Day and Place of his Offence, &c. before the King in his Bau 

Weſtminſter, there to remain of Record for ever, within forty Days aft" 
Attainder, &c. if the Term be then, and if not, then within twenty Du 

ter the next Term, &c. on Pain of 40s. &c. And that the Cleri it 

Crown in the King's Bench, ſhall receive the ſame without Fee, n 

lil Bain. 5 $"< 
Seck. 1 5. Provided, That if there be more Perſons contained in 0 
Indictment, other than ſuch Perſen ſo attainted or convicted, that li, 


tainted or convicted, which ſhall be as effectual againſt ſuch Perſon a d 
againſt whom it ſhall be ſo oljected, alledged or pleaded, as if the vel 
err preſeni. 8 2 | 

$5.1 


. Of Clergy. os Trap ce 

v4. 16. And it is farther enacted, That the faid Clerk of the Crown in 
e King's Bench, ſhall at all ſuch Times as the Fuſtices of the Gaol-Delive- 
, or Juſtices of the Peace, in every County within this Realm of England, 
write unto him for the Names of ſuch Perſons, which be ſo attainte or con- 
ig, and certified in the ſaid Bench, ſhall incontinently certify the ſaid Names 
1 Surnames of the ſaid Perſons, with the Cauſes why and wherefore they were 
moied or attainted, unto the Fuſtices of Gaol-Delivery, or Fuſtices of the 
ace, &c. on Pain of 40S. | . 

52. 17. But it is provided, That this AF ſhall not extend to the Clerks 
ile Crown, &c. in Wales or Cheſter, or Counties Palatine of Lancaſter 
1d Durham, to make any Tranſcript of any ſuch Attainder or Conviction, 
fore the King's Tuſftices bf his Counties in Wales, &c, | 
"5:2, 18. It ſeems, * That the Juſtices may, by force of this Act, write * Dy. 244: 
their own Names to the Clerk of the Crown in the King's Bench, for a pl. 103. 
ertifcate of the Tranſcript, of an Attainder or Conviction, and need not 
it by Writ in the King's Name under their Tefte, &c. which is required 
by the Conſtruction of 2 & 3 E. 6. 24. where the Juſtices of one Coun- v Vide ſupra 
write to thoſe of another for the Certificate of the Attainder, or Acquit- ch. 29. feet. 
| of the Principal, in order to proceed againſt the Acceſſary. And the *” 
exſon of the Difference is, becauſe in this laſt Caſe Juſtices write to Ju- 
ices, but in the former to an Officer only. 

Sec. 19. It is farther provided by 3 & 4 W. & M. g. Par. 7. as fol- 
weth, Foraſmuch as ſuch Men and Women who have once had their Clergy, 
c. may happen to be indicted for an Offence committed afterwards in ſome 

ler County, Be it therefore enacted, That the Clerk of the Crown, Clerk of 
Peace, Clerk of the Aſſiſes where ſuch Man or Woman ſhall be convicted, 
all, at the Requeſt of the Proſecutor, or any other in his Majeſty's Behalf, 

ptify a Tranſcript briefly, and in few Words, containing the Effect and Tenor 
| every Indiftment and Conviction of ſuch Man or Woman, of his or her ha- 

nx the Benefit of the Clergy, &c. and Addition of every ſuch Perſon or Per- 

„ and the Certainty of the Felony and Conviction, to the Fudges and Fu- 
ces in ſuch other County where ſuch Man or Womnn ſhall be indifted, which 
rtificate being produced in Court, ſhall be ſufficient Proof that ſuch Man or 
man have before had the Benefit of Clergy, &c. | ie 


= 


As to the ſecond Point, vz. For what Crimes the Benefit of Clergy, or 
her of the Statute may be demanded, I ſhall premiſe, Os 


SF. 20. Firſt, That it ſeems to be generally agreed, That by the Com- 


Crime whatſoever, which ſubjects the Offender to the Loſs of Life 7 p. C. 
ember, except * High Treaſon, (whether againſt the King's Perſon or 124. Let. E. 


. 1 ot,) and Sacrilege; for the firſt of which the Common Law ſeems to give Bro. Clergy, 
1 | Offender no manner of Right to the Benefit of his Clergy, and for the fach of 
er to have left it to the Diſcretion of the Ordinary, as hath been more Law 462, 

i Y ſhewn, Ses. 9. 5 99 463. 

fle ä | | «CE, WT 124. 
wy Letter E. 
fcb 1 ; mand | | Fitz. Coro. 
10 50 Bool; - 6.47. pl. 103. Abridged Fitz. Coro. 8. Bro. Clergy, 6 Vide 2 Inſt. 634. 80 it appears from 

C Tha on to Letter E. Vet in H. P. C. 330. and 11 Co. 29. b. and Bro. Clergy, 25, 31. it ſeems to be hol- 
er) ö y the Common Law Clergy was excluded from ſuch High Treaſon only as was againſt the Perſon of the 


But Quære upon what Ground this is holden. [oo] And fee 25 E. 3. De Clero, ch. 5. 


4 8 Sed, 


on Law it is demandable as well upon an © Appeal as Indictment, for it Co. 29, 


— 
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230, 231. Concluſions neceſſarily follow. 


par. 10. the Offender of the Benefit of Clergy, by Force of 4 & 5 Pol 


Vid. 4 & f. in Senſe, and different only in the Manner of Expreſſion, ſuch un l 


8 5 195. nefit of Clergy, doth * not thereby exclude the Acceſſaries before 


3 : | 1 | 8, 
q See B. 1. ch. 30. ſet.g. 1 Vent. 13. r See B. 1. ch. 3. ſect. 4. ch. 30. ſect. 7. H. P. C. 7. % 
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*VideS.P.C. . Se. 21. Secondly, That it ſeems to be doubtful, -* whether it ** 

1. 88 ws mandable at the Common Law for Petit Treaſon „ but this was ſettly 

Finchof 25 E. 3. de clero, Ch. 4. which expreſly allows it for any Try 1 

pray” 6-6 b Felonies, touching other Perſons than the King- himſelf, or his Roy My! 

d Supra ch. Jeſty. | | | ; 5 | 

25. fe. 59. Set. 22. Thirdly, That after this a Conſtruction“ prevailed, Thy Os 
. 


Letter B. gy might be denied to Felons charged as inſidiatores viarum, & depopultty 
2 H. H. P. C. agrorum ; but this is remedied by 4 H. 4. 2. | 


357833: From theſe Premiſſes it ſeems to be generally agreed, © That the long 


8. P. C. 124, Sec. 23. Firſt, So far as a Perſon, who in Reſpect of his Orden g 


H. 5 155 Learning, or otherwiſe, is qualified to be admitted to the Benefit of ( 


233, Kc. is denied it in Reſpect of his Crime, not amounting to High Trey 


„. H. P. C. Sacrilege ; ſuch Denial muſt be grounded on ſome Act of © Parliament, ws 


332. | 
H. F. &. 230. ſince 2 5 E. 3. 


H. b. C. 23o. Sect. 24. Secondly, Where-ever an Offence is made Felony by dum 


755 C. it * ſhall have the Benefit of Clergy, unleſs it be expreſly en 
335. ” from it. | 25 


H. C. 231. Sef, 25. Thirdly, Where-ever a Perſon is denied the Benefit of ( 


f * 5 C gy, in Reſpe& of a Statute, excluding it from the Crime charged af 


11 Co. 37. him, the s Indictment or Appeal, and the h Evidence thereon, mut g. 


my | T 7 + preſly bring his Caſe within the Words of ſuch Statute : And ther, 


Letter B. if a i Murder be not expreſly laid, and proved to have been done 
SF. G 130. lice prepenſe ; and the Offence of an Acceſſary * before, to have been de 
5 on pl. maliciouſſy; and that of a ! Cut-purſe clam & ſecrete a perſona, Er ti 
26.224.pl. Offender ſhall have his Clergy. And agreeably hereto it hath bem a 
511. PC:, Judged, » That an Indictment of Robbery in quadam vid Regia jun 
8. P. 27 ducen de London ad Iſlington, ſhall not ouſt the Offender of the Ba 
Letter B. fit of his Clergy ; becauſe the Words of the Statute “ to this Purpolear 


| 
Vid. 23 H. 8. Indictment againſt a Man as Acceſſary to Murder before the Fact, by . 
— I 7 Words malitioſe excitavit, movit & procuravit, Se. 1s ſufficient to dul 


H. P. C. the Words whereof are, That all Perſons who ſhall maliciouſ enn 
1 hire, or counſel any Perſon, &c. which are not expreſly purſued in ſu 


And. : : | : 4 ; 
ry Co. 15 Indictment. But the Counſelling another being neceſſarily included! 


= the Moving, Procuring, and Exciting him, which therefore are tantamoul 


Ph. & M. 4. dictment is as ? much within the Statute as if it followed the very Wai 


1 Alſo it hath been 4 adjudged, That in order to ouſt a Man of the! 


„ Moore, nefit of Clergy by Force of a Statute, which takes it away fon 
pl. 16. „ Capital Offence at Common Law, there is no Need that the Ind 


, 4 f. C. ment or Appeal conclude contra formam Statuti, becauſe the Stau 


" 23H.8. no way alter the Nature of the Offence, but only leaves it to 1b fig 


Ivi ; luc 
15 eh. Judgment, and takes away a perſonal Privilege of Exemption from 


12 Par. 10. Judgment. | : te l 
48 5Ph.& Secz. 26. Fourthly, A Statute excluding the Principals from ie 


y See B. x. after; Neither * doth a Statute, excluding the Acceſſaries, thereby ca 
ch. 32. ſect. 


& 
2 H. H. P. C. 335, 336. 11 Co. from 29 to 36. 1 And. 195. Dyer 99. pl. 59. 183. pl. 59. See 43 


Ma. 4. 1 Co. from 29 to 36, Sav. 46. pl. 98. 
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Se. 32. But theſe two laſt Defects are provided for by 25 Hy * 
by which it is enacted, Par. 2, That every Perſon who ſhall fron ie 
be indicted of Petit Treaſon, ilful burning of Houſes, Murqy wo 

or Burglary, or other Felony, according to the Tenor and Meaning of * 
8. and thereupon arraigned, do ſtand Mute of Malice or frouuri Woo 
challenge peremptorily above the Number of _ or elſe will m 6 

not anſwer directly to the ſame Inditment and Felony, whereupon [0 h ; 

raigned, fhall from thenceforth loſe the Benefit and Privilege of his C 

like Manner and Form" as if he had dire&ly pleaded to the ſaid Petit 105 

Murder, Robbery, Burglary, or other Felony, whereupon he is fo arg 

and thereupon had been found guilty, after the Laws of the Land. mY 

211 Co. 31. Sec. 33. But this Statute extends not * to thoſe who are outlay ; 
32 more than 23 H. 8. neither doth it extend to Appeals, nor to Am; 


| al 
dos 150 before, both of which are included in 23 H. 8. | 5 bt 
2 H. H. P. C. Sec. 34. After came the Statute of 1 E. 6. 12. Par. 10. Tat y 
339.7 ſon who ſhall be in due Form of the Laws attainted or convicted of Muri 


Malice prepenſed, or of Poiſoning of Malice prepenſed, or of breatn 

any Houſe by Day or by Night, any Perſon being then in the ſame Hui 

the ſame Breaking ſhall be committed, and thereby put in Dread; ur i 
bing any Perſon in the Highway, or near the Highway ; or for felniu i 

ing of Horſes, Geldings, or Mares; or of felonious Taking of any Git 
any Pariſh Church, or other Church or Chappel ; or being indicted ih 
of any of the ſame Offences, and thereupon found guilty by Verdict i tak 
Men, or ſhall confeſs the ſame upon his Arraignment; or will not anfurrln 
ly according to the Laws of this Realm, or ſhall and wilfully, or ꝙ Mal 
Mute, ſhall not be admitted to the Benefit of his Clergy ; And that mallu 
Caſes of Felony, all Perſons that ſball be arraigned, or found guilty ini 
 Arrargnment, or ſhall confeſs, or ſtand Mute, in Form aforeſaid, o ul 
anſwer direfly in Form aforeſaid, ſhall have their Clergy in the ſane M 
| ner as before the firſt Year of King Henry VIII. 

LM Co. 32 Seck. 35, Note, That this Statute extends as well to“ Appeals tl 
2 H. H. P. C. dictments, in which Reſpect it is more fully penned than 25 H.8. k 
343. that it extends to Perſons in Holy © Orders, as much as to Lay-men, f 


8 Co. 31, to all Perſons attainted in general, and conſequently to thoſe who ar an | 
Supra ſet. lawed, in which Reſpects it is more fully penned than either, 2; .f 
3%. + H. 8. Yet it hath ſeveral conſiderable Defects; as, ISL _ 
We = Sect. 36. Firſt, In that it doth not exclude thoſe from the Beneſt 


the Clergy, who challenge above the Number of twenty; fo that 1 
*11 Co. 32.2. calily made ineffectual * by taking ſuch Challenges, as to Crimes exc 
ec. 27, from the Benefit of Clergy, by this Statute, and no other. But as 1 
But S. P. C. Crimes within 2 5 H. 8. it ® ſeems plain, That a Perſon that takes f 
126. Lett. A. Challenges might be excluded from his Clergy by Force of that Statute 
hey Thy before it was revived by 5 & 6 E. 6, ſet forth more at Large Sl. 4,9 
ther thoſe becauſe 1 E. 6. reſtores the Benefit of Clergy, as it was before the . 
who c. Henry 8. to ſuch only as ſhall be found guilty, or confeſs, or ſtand! |; 
8 twenty, Or not anſwer directly, and conſequently “ thoſe who challenge abo 
are not in- Number of twenty, ſeem clearly to be excluded in the ſame Manner * 
233 1 E, 6. had never been made. 


Convict. 
⁊ gut in 


11 Co. 32. a. it ſeems to be otherwiſe holden. b Vide H. P. C. 239. and Additions Ne [89] [91] 10 


Hal i 


hap. 33- Of Clergy. 345 
$48. 37. Secondly, In that it omits Acceſſaries in the Clauſe which — 

ges away Clergy, but includes them in that which reſtores it, which is 

neral as to all Caſes of Felony, not mentioned in the Act, whereof 

py Perſon ſhall be found guilty, and conſequently as to Acceſſaries wholly 

kes off the Force of 23 H. 8. which extends only to thoſe who ſhall * Vide ſupra 

- found guilty, and is the only. Statute in this Reign which excludes Ac. fed. 83 
ies from the Clergy. And actordingly we find, * That after this p... 

ute Acceſſaries were admitted to their Clergy, in the fame Manner as be- Dy. 133. pl. 4. 
re the Reign of Henry 8. till the making of 4 & 5 Ph, & Mar. ſet forth 
ore at large Sed?. 4 5. | {VA 15 80 

$28. 38. Thirdly, In that it alſo omits Arſon in the Clauſe which takes 

ray Clergy, but includes it in the general Words of that which reſtores 

and conſequently re-intitled thoſe © Convict of it to Clergy, in all Ca- 11 Co. 31, 

but that of challenging more than twenty, till the making of 5 & 6 E. a | 

25 ſhall be more fully ſhewn hereafter. . ſect. . 

Se#, 39. Fourthly, In that the Clauſe which ouſts Horſe-ſtealers of their 

ergy is worded in ſuch a Manner as makes it doubtful whether it extend | 

thoſe who ſteal but one, which occaſioned the Making of 2 & 4. E. * Vide infra 

33, which declares, That a Perſon felonioufly ſtealing one Horſe, Gelding — 

Mare, ſhall be put from his Clergy in the ſame Manner as if he had been 

Wicked, or appealed for ſtealing of two, &c. | 

$2. 40. Fifthly, In that the Clauſe which ouſts Houſe-breakers of their 

rey, is not worded in ſuch a Manner as fully brings their Offence under 

Notion of Felony ; for it is thus expreſſed, Any Perſon who ſhall be at- 

ed, &c. of breaking any Houſe by Day or Night, any Perſon being therein 

| put in Fear, or Dread, &c. But ſuch a Breaking, even in the Night 

jo Felony unleſs it be done with an Intent to commit a Felony, which 

es it Burglary ; neither can it be Felony, if done in the Day with any 

ent whatſoever ; for tho' a Felony follow, which may make the Houſe- 

aking, done with an Intent to commit it, properly enough to be called 

nous : Yet it ſeems, That it cannot make it become a Felony, be- . vet quiere, 
ſe it is not reducible to any Species of Felony. And therefore the Sta- for this Mat- 

muſt be ſupplied by a reaſonable Intendment, and, conſtrued to mean wy mm A 
Houſe-breaking only as amounts to, or is attended with Felony, :- 8. KS 6 

ect. 41. It is s holden by Sir Edward Coke, That Piracy was reſtored Leu. A. and 

the Benefit of Clergy by this Statute ; but as to Piracy on the High 1 1 

, the contrary hath been ſolemnly Þ adjudged and confirmed by conſtant #S.P.C. 125. 

penience, and is certainly agreeable to the i legal Notion of Piracy in Lett. P. 126. 
7 Caſes; which being a Capital Offence by the Civil Law only, (even wy 

the Statute of 28 H. 8. 1 5. which altered not the Nature of the Offence, 32. a. 

only the Manner of the Trial) ſhall not be included in a Statute ſpeaks 115 $1.9. 

| generally of Felonies, which ſhall be conſtrued only of taoſe Felo- pl. webs : 

which are ſuch by our Law); as thoſe Piracies are * which are com- Vide 3 Inſt. 

& in a Creek or Port within the Body of a County, but no o- 1 Bl. 1. ch. 37 


31. b. 


Kt, 42. The next general Statute relating to theſe Matters, is 5 H. H. . C. 
þ 0. 10. which firſt recites the above-mentioned ' Clauſe of 23 8. Es 
erung Clergy, and takes Notice that it was defective in omitting fed. 11 
* rob, Sc. in one County, and remove the Thing taken into Fa 3 
+ and there are tried, &c. and that this Omiſſion was ſupplied by i Vide ſupra 
1 that the ſaid Statute of 25 H. 8. was in this Reſpect made ©: 30. 
| - f by 1 E. 6. 12. which reſtored Clergy as it ſtood before the 

of H. 8. to all the Felonies not therein mentioned; and that by Rea- 
4T ſon 


2 H. H. P. C. ſon of the ſaid Statute of 1 E. G. divers Perſons had committed R 
2 Sc. in one County, and after had been taken, Gc. and tried in 4 
and there had their Clergy, which they would not have had, if the i 
Statute of 25 H. 8. had ſtood in force; and then goes on in theſe w 
| For Reareſs whereof fr 0M benceforth to be Had, be it .enatzed, Ee. N h 
aid Aci made in the ſaid 25th Year, touching the putting of ſuchOffengy, hy 
their Clergy; and every Article Clauſe and Sentence, contained in tl im 
touching Clergy, ſhall from henceforth, touching fuch Offence from ben 
to be committed and done, fland, remain and be in full Strength a jg 
in ſuch Manner and Form, as it did before the making of the aid Pe 
firſt ear of the Reign of our Sovereign Lord the King that non ig, Aw 
Article, or Sentence compriſed therein ts the contrary notewithſlauding. * 
Sect. 43. It was for ſome Time a great Queſtion, Whether this 
tute revived 25 H. 8. for the whole, or only for ſuch Part of it wil 
relates to Felons removing the Thing felopioufly taken into a die 
County from that wherein they took it, and there tried, Cc. Au 
SP. C. 128. William Staundforde inclines to the latter Opinion; becauſe the Wl 
Letter A. are, That the ſaid Act made in the ſaid 2 5th Year, touching the putting full 
fenders from their Clergy, ſhall he revived, &c. where the Word a 
have Relation only to the Offenders mentioned before; which ar 4 
who ſteal in one County, and remove the Thing ſtolen into analy 
* Vide 1 Co. and this Objection is ſtrengthened * by the Title of the Act, whih 
ei only this, That ſuch as rob in one Shire, and fly into another, ſhall wi 
their Clergy, To which it may be added, That all Statutes which 
away Clergy, are to be conftrued ſtrictly in favorgm vitæ. Let tk 
* 11 Co. 33, been adjudged, , and is, as I take it, fully“ ſettled, That this Stau 
#3 C. vived 25 H. 8. as to every other Part of it, as well as that conceming fd 
232 to 237. Carrying the Thing ſtolen from one County into another; for granting 
2 II. H. P. C. the Makers of the Statute of 5 & 6 E. 6. had the Caſe of ſuch d 
Sd Ratays Principally in their View; which appears pretty plainly,” not du f 
Statutes, Ti. the Title of the Statute, but alſo from the Preamble and Purview, 
N the Preamble expreſly takes Notice of no other Miſchief from the 
peal of 25 H. 8. but only this, That thereby many of ſuch Felonsl 
their Clergy; and then follows the enacting Clauſe, which begui 
theſe Words, For Redreſi whereof, and then goes on be it enacted, Wc. 1 
25 H. 8. touching ſuch Offenders, and ſuch Offences, remain in full M 
Yet conſidering that the Statute of 5 & 6 E. 6. begins with a Reciul d 
whole Clauſe of 23 H. 8. wherein there are ſeveral other Offence 0 
tained, and that the Words; /uch Offenders and ſuch Offences in the 
ing Clauſe of 5 & 6 E. 6. may properly enough refer to them, # 
as to the Offence of the Felons mentioned next immediately before: 1 
farther conſidering that the Words, ſuch Offenders and ſuch Offencts f 
properly enough be taken to include 4/ fiuch in Miſobięf, and ſuch ; 
lich. U convenience, according to the received © Conſtruction of the Word ſu ö 
ſome other Statutes; and a fortior; thoſe in greater Miſchief and $9 
Inconvenience, as almoſt all the other Offences ſpecified in 25 H. 
as for Inſtance, Petit Treaſon, Murder, Arſon, &c. and it is 2 fem 
11 Co. 33, f Conſtruction of penal Statutes, to extend them to all Caſes that 1 
953. ſupra Within the Meaning of the Words. And it would be abſurd to Mk 
ſe. 25. that the Makers of the Statute intended to put thoſe, who can 15 
| _ Ye ch. ſtolen into a different Countv, in a worſe Cafe in ſuch County . 
nens: that wherein they ſtole them, as they muſt be, if 25 H. g. We 
revived againſt them where they carried the Thing ſtolen into © © 
"mrs | 


hap. 33: Faw | 
ay for by ſuch a Conſtruction they would have been excluded 
| „in the County wherein they committed the Rob- 
by 1 E. 6. 12. only, which not extending to thoſe who challenge 

. the Number of twenty, might eaſily be evaded ; whereas in a dif. 
ent County they would be excluded from it in ſuch Cale by 25 H. 

To which may be added, P That the firſt Sentence of the Purview »-11-Co. 34. 
58 6E. 6. viz. That the ſaid Act of 25 H. 8. touching the putting fuch 
ders from their Glergy, had been ſufficient, if no more had been intend- 
but the Excluding thoſe who rob in one County and fly into another; 
therefore it is moſt natural to intend that it was the Meaning of 
Makers of the Statute, by adding thoſe farther Words, That every 
ricle, Clauſe, and Sentence in the fame, touching Clergy, fhall, touching 
h Offences, remain, &c. to revive the whole Statute fo far as it related 

Clergy. 1 . 3 
8. 14. And fince the whole Statate ef 25 H. 8. k revived, it 
ows by a neceflary Conſequence, That ſo much of 23 H. 8, alfo as 
expreſly affirmed by it, is revived. alſo, And therefore ſince 2 5 H. 8. 
wing recited the Clauſe of 23 H. 8. concerning Clergy, and the Miſ- 
Pef that it extended only to thoſe who are found Guilty, expreſly e 
8, That whoever ſhall be indicted of Petit Treaſon, avi ful burning of Houſes, 
urder, Robbery or Burglary, or ather | Felony, according to the Tenor and 
Weaning of the ſaid Statute, and fland Mute, or challenge peremptorily above 
benty, &c. ſhall loſe the Benefit of the Clergy, in like Manner as if he had 
ded, and been _ guilty ; whereby it affirms and inforces the 23 . 

as to thoſe found guilty of ſuch Crimes; it follows by a neceſſary 
nſequence, That Perſons not in Holy Orders found guilty of Petit 
reaſon, or Arſon, which were omitted by 1 E. 6. are excluded from * 11 Co. 34. 
ergy by 23 H. 8. thus affirmed and enforced by 25 H. 8. and con-. 35-4 
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\ quently revived by 5 & 6 E. 6. | ” | york C. 2325 

0 3 | +4 3 5 * 
& | Set. 45. But it is obſervable, That the ſaid Statute of 25 H. 8.1 H. H. P. C. 

; holly omits © Acceſſaries, as well as 1 E. 6. But to remedy this De- . 167 

. it is enacted by 4 & 5. P. & M. 4. That every Perſon that ſhall ma- 345, 346. 


ſly command, hire, or counſel any Perſon or Perſons, to commit or do any Cent. Se. 


10 et Treaſon, wilful Murder, or to do any Robbery in any Dwelling-H 22 S 5 
: Houſes, or to commit or do any Robbery in or near the Highway in the Realm © Vide ſupra 
* England, or in any other the Ryeen's Dominions, or to commit or do any 33: 
/ in any Place within the Marches of England againſt Scotland, or wil- 


ly to burn any Dwelling Houſe, or any Part thereof, or any Barn then ha- 

ng Corn or Grain in the fame, that then every ſuch Offender, being outlawed 

reof, or being thereof arraigned and found guilty by the Order of the Low, 

being otherwiſe lawfilly attainted or convicted of the ſame Offence, or being 

raigned thereof, do ſtand Mute of Malice or fromard Mind, or ds challenge 

remptoruly above the Number of twenty Perſons, or will not anſwer directly 

uch Offence, ſhall not- have the Benefit of his Clergy. 

Sec. 46. It is obſervable, 1. That this Statute is general as to all Rob- 

uy in any Dwelling-Houſe; Yet it ſeems to have been always taken 

reaſonable Conſtruction, That it ſhall be reſtrained to ſuch Rob- 411 Co. 35, 

pes of this Kind as were excluded from the Benefit of Clergy, by 30,3 p. C 

! former Statute ; for it cannot be well imagined that the Makers of 235. 236,237. 

„ Or any other Statute, intended in any Caſe to take away Clergy from 2H.H.P.C. 

Acceſſary, where the Principal is left to the full Benefit of it. Cont. Savil 
by | | 46. pl. 98. 
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Sec. 47. 


348 0 cl 


ſet. 43, 44 Sec. co, And firſt as to Petit Treaſon It is certain, that by Fat 


2 


Booty 


Sect. 47. 2dly, That an Indictment or Appeal, in order to oug l 

ce of his Clergy by force of this Statute, muſt expreſly 5. 

* VideDy. Subſtance at leaſt, as hath been already ſhewn, Secf. 29. 
1 48. It is farther enacted by 3 C 4 V. & M. 9 Par. 3 . 
That the 19 8 3. The 7 
Words Wilfal ny Perſon or Perſons whatſoever be indicted of any Offence for uk] 
== "" by Virtue of any former Statute, he or they are excluded from lig 


the Stztate;are Benefit of his or their Clergy, if be or they had been thereof corvified h ie 


ſufficiently Ji ct or Confe on, i he or they tand Mute, or will not anſwer dire 
Murder done returned to be on the Fury, or ſhall be outlawed thereupon, ſhall nut be at 
= _ ted to the Benefit of his or their Clergy. PT CO 
— Sect. 49. But Note, That this Statute extends not to Appeals, nor to 0 
fences made Felonies by ſubſequent Statutes. OT 


And now I am in the ſecond Place more diſtinctly to conſider the 
veral Statutes which take away tho Benefit of Clergy, fo far x 
particularly relate to the ſeveral Kinds of Crimes; for the better Ill 
tion whereof having referred the Reader, as to the Felonies made fl 
by Statute, to the ſeveral Chapters in the firſt Book wherein ſuch I 
nies are handled, I ſhall here conſider the Statutes which take away dh 
gy from Capital Offences at the Common Law, under the folly 
Heads, as they relate, £ | 

1. To Petit Treaſon, bg 
2. To Homicide. 
3. To Larceny. 
4. To Sacrilege. 
5. To Robbery. 
6. To Burglary, 
7. To Arſon. 
d Vide ſupra 


H, f. 232-of 23 & 25 H. 8. revived by 5 & 6 E. 6. the Principal not bag 
341. © Clerk in Holy Orders, is excluded from the Benefit of Clergy, upmil 


4 pr: fupra 4 Conviction, © ſtanding Mute, or challenge of more than twenty, ui 


* Vide ſupra an * Inditment, | 92 
ſect. 30, 31. Sec. 51. And Sir * Matthew Hale ſeems to be of Opinion, That l. 


* Vide fupra Principal is likewiſe ouſted of his Clergy, by 23 H. 8. in Appeal dl 


? Vide ſupra tit Treaſon, if he be convict by Verdict or Confeſſion, but not in ol 
ſect. 33- Caſes: But 2uere, How this can be? For ſince ſo much“ only of Il 


1 7505 C. g. ſeems to be revived, as is affirmed and enforced by 25 H. 8. and i 


341. no way extends to Appeals but only to Indictments, it ſeems difficult 
os. make out that any Part of 23 H. 8. ſo far as it relates to Appeals, 5 K 
19 an os vived by 25 H. 8. . 1 55 1 
i Vide fapra Secf. 52. But I would rather incline to think that the h 
ſect. 34, 35. Appeal of Petit Treaſon may be excluded from his Clergy by 1 * 
12. in all Caſes except that of challenging above the Number of hs 


under the Words Murder of Malice prepenſed in that Statute 2 
cl. 6. Petit Treaſon, in the very Notion of it, neceſſarily * includes fuc 

2 H. H. P. C. der and more. $ 5 1 
240. 


$28. J 


. 53. However the Makers of 4* & 5 Pb. & A. 4. ſeem plain- Videſupra 
10 have been of Opinion, That the Principals in Petit Treaſon are ſe. 45, 
ded from Clergy in all Caſes, as well upon an Appeal as Indict- 

t; becauſe they have in all Caſes expreſly- excluded the Acceſſaries | 
ſly before, as well upon an Appeal as Indictment; and it can- + vide 11 Co. 
he well imagined that they intended to make the Law more ſevere 35. a. 
int them than againſt the Principals. . in 2 5 
4 4 5 4. Secon / 5 As to Homicide : It 1s certain that wilful Murd And ſupra 
Malice prepenſed is excluded from the Benefit of Clergy upon In- ſect. 46. 
dments in all Caſes by 23 & * 25 H. 8. and by 1 E. 6. 12. « Vide ſupra 


» TVide ſu ra 


as Indictments; but this ſeems queſtionable; for Appeals are cer- LE ide fupra 
ily not e within 25 H. 8. and therefore ſince ſo much only of 23 H. HE 232: 
not ſee how it can be revived as to any Appeal. From whence it ; Wige f. 
s to follow, That the only Statute Et excludes them. 4 px on 
E. 6. 12. which * omits the Caſe of challenging more than twenty, 5": 
ither is this Defect ſupplied by 3 G4 V. & M. g. for this extends 8. 34, 36. 
ly to Indictments. | | | | Supra ſeg. 
H. 56. But Acceſſaries maliciouſly before to ſuch Murder are ex- 48, 49 
bly excluded from Clergy in all Caſes, as well upon Appeals as In- 
iments by 4 & 5 P. & M. 4. and how far the Paincipal may * hereby * Vide 11 
like Manner i implicitly excluded alſo in all Caſes, I ſhall leave to be . 
ſidered. 21: | Fl 
Pact. 57. 1 1 Fac. 1.8. He that ſhall be convicted by Verdict of 
ve Men, or Confeſſion, or otherwiſe according to the Laws of this 
m, of Homicide, by ſtabbing, (but not thoſe who abet them, c. for 
iich I ſhall refer to Book 1. Chap. 30. Sect. 4, 5, &c.) ſhall be exclu- 
| from the Benefit of his Clergy, &c. e 
dect. 58. And this Statute ſeems plainly to extend as well to Appeals 
Inditments, but not to the Caſe of ſtanding Mute, or challenging a- | 
c twenty, &c. But thoſe who are indicted of ſuch Manſlaughter are 


+ > Aa 
; luded from Clergy in all ſuch Caſes, as well as on a Conviction, by Supm ſectl. 
4 V. & M, 99. 1 | 8 "> 48 48 49 
WT7:irdly, Larceny is excluded from the Benefit of Clergy in the following 
8 — 
| Os | 
, 1. In that of a felonious ſecret Taking from the Perſon... 
q 2, In that of Horſe-ſtealing, 5 avkas "OS gh 
1 3. In that of ſtealing from a Shop or Dwelling-Houſe, Gc. 
4. In that of ſtealing Woollen Manufactures from the Tenters. 
5 In that of ſtealing the King's Naval Stores. 
22. 59. And firſt, As to a felonious ſecret Taking from the Perſon : 
is enacted by 8 Eliz. 4. That no Perſon who ſhall be indicted or appeal. 
or felonious J. aking of any Money, Goods, or Chattels, from the Perſon 5 


any other, privily without bis Knowledge, in any Place whatſoever, and 
7 «fon found guilty by Verdict of twelve Men, or ſhall confeſs the ſame up- 
| 7 or their Arraigument, or will not anſwer directly to the ſame according 
Romy of the Realm, or ſhall ftand wilfully or of Malice, or obſtinately 
5 cballenge peremptorily above the Number of twenty, or ſhall be upon 
Þ Indifiment or Appeal outlawed, ſhall be admitted to his Clergy, &c. 


4 U Sec. 60. 


; 


Felt. 5 5. Alſo it ſeems to be the Opinion of Sir Matthew Hale 828, 39, 31- 
it it likewiſe is excluded from Clergy in all Caſes, as well upon Ap- ſect. 32, 3. 


is revived by 5 & 6 E. 6. as is affirmed and enforced by 25 H. $, I 2H.H.P.C. 
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350 5 ors - . "bak 
Vide ſe&. 26, Sec. bo. But Noze, That this Statute extends not to any Accel 

45, 46. fore or after. AF enen 
- Vide ſupra ect. 61. Secondly, As to Horſe-ſtealers: It ſeems that they | 
od. 39., ouſted of their Clergy in all Caſes, as well upon Appeals, 38 Indie | 
364, 365. by 1 E. 6: 12. and 2& 3 E.6. 33. by the latter of which Stine 
enacted, That all Perſons feloniouſly Taking or ſtealing any Horſe Gy iy 

Mare, ſhall not be admitted to the Privilege of the Clergy, but ſhall h * 

the ſame, in like Manner and Form as though they bad been indifted a 

ed for felonious Stealing of two Horſes, t480 Geldings, or two Mare, of | 

ther, and thereupon found guilty by Verditt of twelve Men, or confeſtd'y 

| upon their Arraignment, or ſtand wilfully or of Malice Mute. 
dS.P,C.125. Sect. 62, It ſeems a reaſonable * Conſtruction of this Statute to 


Letters B, oo tend it as well to thoſe who are outlawed, or challenge mer q 


2 H. H. P. C. twenty, as to thoſe who are found guilty by Verdict, &c. becute i 
369. general, That all ſuch Perſons ſhall be put from their Clergy, &c. 1% 


Manner as if they had been found guilty, &c. and if they had been l 
Supra 34, &. guilty, it is certain that they would have been ouſted of their Clergy bk 
expreſs. Words of 1 E. 6. 18. Par. 16. Sg 
e H. P. C. Sect. 63. But I do not find that © Statute excludes any Act 


= ©. to this Offence from their Clergy. [93 ; 
ſect. aw 45, Sed. 64. Thirdly, As to Larceny from a Dwelling-Houſe, Shop, c. x 


46. enacted by 10 & 11 V. 3. 23. That all Perſons who by Night or DA 
| in any Shop, Ware-houſe, Coach-houſe, or Stable, privately and feloninh| 
any Goods, Wares, or Merchandi zes, of the Value 5 s. or more, tui 
Shop, &c. be not broke open, and tho the Owner, or any other Perſin 
ſuch Shop, &c. or that ſhall aſſiſt, hire or command any Perſon to cmi 
Offence, being thereof convict, or attainted by Verdict or Confeſſon, or bein] 
dicted thereof ſhall ftand Mute, or challenge above twenty of the fury, fall 
excluded from the Benefit of the Clergy. I 
3 Sect. 65. But this Statute ſeems defective in neither mentioning Peln 
* Vide ſet. © outlawed, nor Acceſſaries; neither is it help'd by 3 & 4 V. ly 
5 Vite pra becauſe * it is ſubſequent to it. : (17, 722 FROM 
t. 26, 45, Seck. 66. It is enafted by 12 Anne, 7. That every Perſon who ſhall 
4 ide ura i ſteal any Money, Goods or Chattels, Wares or Merchandizes o txh 
ect. * lue of 40 8. or more, being in a Dwelling-houſe, or Out-houſe thereunto bu 
ing, although ſuch Houſe or Out-houſe be not actually broken by ſuch Of 
and altho' the Owner of ſuch Goods, or any other Perſon or Perſm | 
be not in ſuch Houſe or Out-houſe, or ſhall aſſiſt, or aid any Perſon uM 
ſons, to commit any ſuch Offence, being thereof convicted or attainted hin 
dict or Confeſſion, or being indifted thereof ſhall ſtand Mute, or will u 
 reblly anſwer to the IndiFiment, or ſhall peremptorily challenge above tle 
ber of twenty returned to be of the Jury, ſhall be abſolutely debarred of and 
the Benefit of Clergy, &c. Bok n 
Sect. 67. But it is provided, That nothing in this Act ſhall extend i 
prentices under the Age of fifteen Years, who ſhall rob their Maſieri 
foreſaid. wh | 5 F 
Vide ſeft. 26, Sec. 68. This Statute ſeems alſo defective like the former, as to Penis 
27, 28,04, outlawed, and Acceſſaries. 5 by ; 
Eq dect. bg. Fourthly, As to thoſe who ſhall feloniouſly ſteal Woollen 8 
nufactures from the Tenters : It is enacted by 22 Car. 2. 5: That i ‚ 
who ſhall be indicted for felonicuſiy cutting and taking, ftealing or cab 
of any Cloth or Woollen ManufaBures from the Rack or Tenter in the Nig 1 i 
and thereupon found guilty by Verdict of twelve Men, or ſhall confeſs ; 
on Arraignment, or will not anſiuer directly to the ſame, according #0! 
4 c 


þ 


p33 _ Of Clergy... . 371 
ee Realm, or ſhall ſtand wilfully of Malice Mute, or challenge perempto- g 
jly above the Number of twenty, or ſhall be upon ſuch Indictment outlawed, | 
\-ll be admitted to the Benefit of Clergy, &c. [!])! Hd). 

| Seff. 70. Fifthly, As to thoſe who ſteal Naval Stores: It is obſerva- 

- That thoſe who /hall ſteal or embezzle any of his Majeſty's Sail, Cordage, 

any other his Majeſty's Naval Stores, are in the like Manner excluded e 
Jom Clergy by 22 Car. 2. 5. as thoſe who ſteal Woollen Manufactures dent Sedion. 
om the Tenters, &c. | DAN N | PA 

| 5:2, 71. But Note, T hat this Statute extends neither to Appeals, nor 
 * Acceſſaries. . Ky ide ſect. 
delt. 72. As to Sacrilege: It is obſervable, That all Perſons not in 26, & 45, 46. 
Loly Orders, who ſhall be indicted, whether in the ſame County where- 

the Fact was committed, or in a different County, of robbing any * Infra 80, 
urch, Chapel, or other holy Place, are excluded from their Clergy by © 1 * 
H. 8. 1. and 25 HS. 3. revived e by 5 & 6 E. 6. 10. upon a Con- &. zo, 535 | WY | 
gion, ſtanding Mute, or peremptorily challenge of more than twenty; H. H. P. C. > | | 


d by 3& f 4 V. & M. 9. upon an Outhawry, Cs, Vide fupra I 

dacß 73. But the Word Rovbing being always taken to carry with it es. 32, 53. 00 

me Force, as ſhall be more fully ſhewn, Sections 88, 92; 96; it ſeems] Vie ſupra | 1108 

at no Sacrilege is within any of theſe Statutes, which is not accompanied 3 42, 43» Wl 

ich the actual Breaking of a Church, Sc. a ? Vide ſupra e 

deck. 74. But by 1 E. 6. 12. Par. 10. all Perſons in general are 138 * $0118 

ſted of their Clergy for the felonious Taking of any Goods out of any 69, A; ; 1. 

riſh Church, or other Church or Chapel, in all Caſes, except that of chal- Pye 224. pl. 1 
%%% . pon fah a Oal-Ehas wg 1 

ge as well as upon a Conviction, &c. upon an Indiftment * whether i. 34, 35, 1 9 

the fame County wherein the Sacrilege was committed, or in a diffe- 1% 2 1 

3 OW | CEE” who" 100 

| dect. 75. But it ſeems, That Acceſſaries to ſuch a Robbery, or felo- * Infra 80, WHIT: 
88S»: Taking are excluded from their Clergy by no Statute; for tho' they TI f p © 11 
0 expreſly mentioned by 23 H. 8. 1, yet ſince they are omitted by 2 5 365, 366. 0 
8. 3. and ſo much only of 23 H. 8. 1. is revived as is affirmed and Vide ſupra 1 
rced by 2 5 H. 8. 3. they ſeem to remain in the ſame Caſe as if they f. 43, 4. 1 

been wholly omitted by 23 H. 8. 1. which is the only Statute I know ate 11308 

which extends to them, except the Offence amount to Burglary ; in l 

ich Caſe Acceſſaries before are ouſted of their Clergy by 3 & 4 W. & 1 

dect. 76. But Quære if there be Need of any Statute to exclude them, | N 

te the Common Law ſeems to have given no Perſon whatſoever any wk Wit 

l Itt to demand the Privilege of the Clergy for Sacrilege, but only at H. H. P. C WL! 
Ne Diſcretion of the Ordinary, as hath been more fully ſhewn, Section the 1 þ | 


ifthly, As to Robbery, I ſhall particularly conſider the Statutes excluding 1 1 i 
om Clergy, as they relate, | 8 80 . | 


- See = 


1, To Robbery in or near the Highway. 

2. To Robbery in a Dwelling-Houſe, Booth or - Tent. 

3. To Robbery in general; ©: 1 | 

3 77. And firſt, as to Robhery in or near the Highway: It 

| crvable, That all Perſons, not in Holy Orders, who ſhall be in- 

of Robbing any Perſon or Perſons in or near the Highways, are = vide ſupra | 1140.07 
i ex- fen. 30. — 
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| ; ſect. 30, 31. | u n a 1 | 


332 = os Of Clerey. 1 Boch 
* Vide ſupra excluded from the Clergy by 23 H. 8. 1. and 25 H. 8. 3 % 


ſed. 32, 33. Challenge of more than twenty; and by 3& 4 . & M. g. ape 

2 ſupra Outlawry. ö n \ „ 

«Vide fora Seck. 78. And Note, That all Perſons in general, «who ſhall be gui f 

(ee. 48, 49. robbing any Perſon or Perſons in the Highway, or near to the Highway ug 

. ſapra cluded from the Clergy both upon an Appeal and Indictment y: 7 

* 34» 35» a | ! 1 
36, 37. 6. 12. Par. 10. in all Caſes except that of challenging more than tn 

y and by 3 &4 M. & M. . upon ſuch a Challenge upon an Indidmm 

Sell. 79. Note, That no Robbery is within theſe Statutes, but fu, 

* Vide ſupra is laid in the Indictment to have been committed in or near the yh 

dum cg. Way, and to have s put the Perſon robbed in Fear. 3 
535. Secß. 80. It is recited by 25 H. 8. 3. revived ® by 5 & 6 E. Gn 

115 Dy. 224. That divers Felons and Robbers that had committed many heinous Roblerin g 
And B. 1. ch. Burglaries in one Shire, and conveyed the Spoil and Robbery ints another Sin 
30. ſect. 13. and had been there * taken, indicted and arraigned upon Felony, and 'feloninuty 

p *. de ſupra ing of the ſame Goods, and not upon the ſame Robbery nor Burglary; ſriu 

i Vide Be. it wwas not committed nor done in the ſame Shire where they had been jo indi 

ch. 33. S. 9. and arraigned, and by Reaſon thereof the {ame Felons, Robbers, and Burglorik 

enjoyed the Privilege of their Clergy. And thereupon it is enadted, Thu 

any Perſon or Perſons be indicted of Felony for ſtealing of any Goods or u 

tels, in any County within this Realm of England, and thereupon array 

and be found guilty, or ſtand Mute of Malice, or challenge peremptorih um 

_ the Number of twenty Perſons, or will not direfly anſwer to the Low, ſul 

le and be put from the Benefit of the Clergy, in like Manner and Im g 

they ſhould have been if they had been indicted and arraigned, and found guhi 

the ſame County where the ſame Robbery or Burglary was done or committed; i 

ſhall appear to the Fuſtices before whom any ſuch Felons or Robbers be arruql 

by Evidence given before them, or by Examination that the ſame Felones, um 

upon they were ſo arraigned, had been ſuch Robberies or Burglaries, nil 

fame Shire «wherem ſuch Robberies or Burglaries were committed or done, h lu 

ſon whereof they ſhould have loft the Benefit of their Clergy by Force of 23 H 

in Caſe they had been found guilty thereof in the ſame $hire where ſuch Rum 

or Burglaries were ſo committed and done. [7] 7 1 

* 11 C0.31.2. See. 81. But Note, That this Statute extends * not to thoſe who iſ 

: H. H. P. C. outlawed ; nor to thoſe who are indicted out of the Realm of xl 

1 H. P. C. nor to thoſe who are indicted of ſuch Stealing as is excluded nl 

349. Clergy by ſubſequent Statutes; nor to Appellees ; but the three ir , 

theſe Defects are ſupplied by 3 & 4 V. & M. 9. by which it aw 

ed, That if any Perſon or Perſons be indicted of Felony for flealing fan u 

or Chattels in any County within this Realm of England, Dominion of as 

or Town of Berwick upon Tweed, and thereof be convicted or attainttd, os. 

on his or their Arraignment ſhall land Mute, or will not direct) au! 

the Indictment, or ſhall challenge peremptorily above the Number of twent) p , 

i returned to be of the Fury, he or they ſhall be totally excluded from bavi ii 
[| nefit of his or their Clergy, if it appear upon Evidence or Eraminatui “ 
i: the Fuſtices, that the ſaid Goods or Chattels were taken by Robbery r Hu 7 
Fl or in any other Manner, in any other County, whereof , fuch Perjon' 

ſons had been convicted by a Fury of the ſaid other County, be or the) d. 1 | 

25 by Virtue of this or any other Af from having the Benefit of us 

5 1 . | 


ol 


4 : 


ap. 33: pony. 353 
g. 82. Note, That * the Words F it ſhall appear upon Evidence be- 11 Co. zi. 

the Juſtices, &c. are to be intended where the Party pleads Not guilty, 

is found guilty by the Jury, and the Words F it. ſhall appear upon Ex- 
ation, &c. are to be intended where he ſtands Mute, or challenges 
mptorily above the Number of twenty, or is outlawed, or confeſſes b, e Vide ſupra 
And it hath been © adjudged, That there is no Need to make any En- ſe: 28, 31. 
on the Record, that it appears by ſuch Evidence, or Examination, that 1 
Felony was originally commenced in a different County, and was of 114, 
© a Nature that the Offender could not have his Clergy. But it is ſaid, 1 v3 
hat it is uſual to write in the Margent of the Indictment, that it is for 118 5 
bery, &c. in another County. H. P. C. in 
g. 83. It is aid to © haye been holden by all the Juſtices, That if dn printed 
Felony, whereof a Man is found guilty in the County wherein he is in the Year, 
ied, be ſuch as doth not need the Benefit of Clergy, as amounting 13 
y to Petit Larceny, c. the Offender ſhall have only the proper Judg- / 4 fat 
ht for ſuch Offence, and no other, in Reſpect of the Robbery, Ec. H. P.C. 241. 
ved upon the Evidence, Cc. in the firſt County, for being convicted of g OT Rs 
Offence which will warrant a. Judgment of Death, and conſequently HH. pO. 
ing no Need to demand his Clergy, he cannot be hurt by being excluded 34: 

It, ; 
$7. 84. It is enacted by 3 & 4 * Ph. & M. 4. That thoſe who ſhall ma- Vide ſopia | 
Fouſly command, hire or counſel any Perſon or Perſons to commit or do any — 1 
ery in or near any Highway in this Realm of England, or in any other Offence muſt 
Queen's Dominion, ſhall be ouſted of their Clergy, on a Conviftion, flend- be laid in 
Mute, peremptory Challenge of n the Indiet· 
e, peremptory ge of more than twenty, or Outlawry, e 
; | | Vide ſapra 

decondly, As to Robbery in a Dwelling-houſe, Booth or Tent, I ſhall {8 55. 
ſider the Statutes concerning it as they relate. | 


1, To ſuch Robbery putting ſome Perſons in Fear, 
2. To ſuch Robbery putting no Perſon in Fear. 


dt. 85, Firſt, As to ſuch Robbery putting ſome Perſon in Fear: It 2 H. H. P. c. 


Ferſons in their Drwelling-bouſes, or Deoelling-place, the Owner or Dweller | 

fle Jame Houſe, his Wife, his, Children or Servants then being within, and 

in Fear and Dread by the ſame, and indicted, s are excluded from their*s vide ft 

gy by 23 H. 8. 1. and 25 H. 8 eV] 10 Yi 
e by 23 N 25 H. 8. 3. revived by 5 & 6 E. 6. 10. upon fe. 30, 31, 
nviction, ſtanding Mute, or peremptory Challenge of more than twen- 32 33, 42 
and by 3 & 4. & M. 9. upon an Outlawry. =P = 
et. 86, And Note, > That by 25 H. 8. 3.and 3 & 4 V. & M. 9. they Vide fupra 


71 8 from their Clergy on an Indictment in a Foreign County. _ b0, 81, 
wr their Acceſſaries before are excluded in all Caſes by 3 & 4 Ph. & i V; 8 


4 | ect 45, 40. 
ed. 87. And by 1E Ed. 6. 12. Par. 10. all Perſons in general who _— 


hay "74 _ 0 5 or by Night, (viz. who ſhall break a Houſe 4475 moe 
Bu. K in . Fon ig t, or ſhall break a Houſe, or commit a Felony ot 
Break: e Day) ® any Perſon being then in the ſame Houſe where the b. 
eaking ſhall be, and thereby put in Fear or Dread, are excluded from ide infra 
1 . e well upon an Appeal as an Indictment, in all Caſes, except Vid hp 
f Cullen more than twenty; and by 3 & 4 W. & M. 9. upon g 36. 
b Wa. ge, as well as upon a Conviction, &c. upon an Indict- 
| her in the ſame County wherein the Breaking and Felony 
4 X | Was 


ſect. 48, 49. 


Wbicrvable, That all Perſons not in Holy Orders, «who ſhall rob any Perſon 351 38 27e. 


11 Co. 36. a. 


o Vide ſupra 
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»H.P.C. ouſted of their Clergy in all * Caſes by 4 & 5 Ph. & M. 4. becauſe tek 


H. . 8 ; RE . f 
230 C. 237, ony other Perſon being therein, and ** in Fear, or ſhall comfart, aid, a; 
| t, counſel, hire, or command any Perſon to commit ſuch Offence, being um 


354 3 Of ci. uy 


* Vide ſupra was committed, or in a * different County; and the Acceſſaris 


ſect. 80, 81, 8 8 | : a ie Ele Deli t 
$2, 83. ſuch a Breaking, if accompanied with ſtealing in a Dwelling holz | 


230. 4 nious Taking being accompanied with a Breaking, ſeems properly «; 
45, 46. to come under the Notion of Robbery in a Dwelling-houſe, all A 
* Vide ſupra to which before the Fact are expreſly excluded from their Clerpy hy 18 
(>. 73: Statute, as Acceſſaries before to Robbery in general are by 3 G0 79 
c 2 On M. 9 | 53 * 500 * 
F (a. ect. 88. But © no Breaking is within the Statute of 1 E. 6. Which & 
N erk. not amount to an actual Breaking of an Houſe, or of ſome Part of it. 

* Kely. 58, of a Cupboard or Door, &c. fixed to the Freehold ; and theres 
59, 70. Breaking of a Trunk or Box, &c. ſeem- plainly not to be within the dum 
-3, 87. infra But by 3 & 4 W.& M. 9. Every Perſon or Perfons that ſhall felng 
Sect. 92, 96. Take away any Goods or Chattels, being in any Dwelling-houſe, the Oy, 


convicted or attainted, or indifted, and ſtanding Mute, or peremptorij d 
lenging above twenty, ſhall be ouſted of the Benefit of their Clergy, 


on H. 8 > Secondly, As to ſuch Robbery, putting no Perſon in Fear: I full d 
% ve. fider the Statutes concerning it as they relate, | 


1. To ſuch Robbery in a Houſe, which ſome Perſon is ina 1 


Time. N TERS rt 
2. To ſuch Robbery in a Houſe, which no Perſon is ina 
Time. po 


Sect. 89. As to the firſt of theſe, it is enacted by 5 & 6 E. 6. 9 N 

Fit happen any Perſon or Perſons to be found guilty according to the Lon 

this Realm, for robbing of any Perſon or Perſons in any Part or Paril 

their Deoelling-houſes, or Dwelling-places, the Owner or Dweller in th | 

Houſe, or his Wife, his Children or Servants being then within the jan lis 

or Place where it ſhall happen the ſame Robbery and Felony to be committi 

done, or in any other Place within the Precinct of the ſame Houſe or Duti 

place, that ſuch Offenders ſhall in no wiſe be admitted to their Clergy, leh 

the Ozener or Dweller in the ſame Houſe, his Wife or Children then and ii 

being, ſhall be waking or ſleeping. = | 

Sect. go. And that no Perſon or Perſons which ſhall happen i be fa 

guilty after the Laws of this Realm, of and for robbing any Perſon u Ppt 

in any Booth or Tent, in any Fair or Market, the Owner, his Wife, bi 

dren, or Servants or Servant then being within the Booth or Tent, ſpall 

admitted to the Benefit of his or their Clergy, but utterly be excluded 1 ; 

&c. without having any Reſpect or Conſideration whether the Owner 7 a 

ler in ſuch Booths and Tents, his Wife, Children or Servants being ini 

Booths or Tents at the Time of ſuch Robberies and Felomes committed, 

ſleeping or waking. Ales 

II. P. C. Seck. 91. This Statute * ſeems plainly to extend to all who ſhall J 
230, 237- | victed by Verdict or Confeſſion, whether upon an Appeal or Indi 
2 H. H. P. C. | challenge 
356. but not to thoſe who ſhall be outlawed, or ſtand Mute, or 1 
- Vide ſupra remptorily above twenty Jurors ; but theſe Defects are ſupplied as to 


ſect. 48, 49. ments by 35 & 4 V. & M. 9. 
TY 7 K. 


1 


Of Clergy. 
ge. 92. It ſeems to be generally agreed, That no Robbery is within 


355 


ö Statute which is not accompanied with an actual Breaking of an Houſe, For this 

of ſome Part of it. y x. 33 INE Kr Err, 
$2. 93. Alſo it ſeems to be agreed, That a Sojourner's Being in an gg, 3 
ſe at the Time of the Robbery doth not bring it within this Statute; H. P. C. 237, 
- the Words are The Owner or Dweller in the ſame Houſe, or his Wife, 23 7 "LJ 
Children, or Servants, being then within the ſame Houſe, &c. Vet it is 354. 

din © Hales Pleas of the Crown to have been ruled by Advice of the Yet in Fop. 
tices, That where one entered into the Lodging of Sir H. Hungate, be- cf. ſeeming 
8 Parcel of Whitehall, and broke open a Chamber and took away his J) contrary. 
ods, his Caſe was within this Statute, and that the Indictment ought to OY = 
for breaking the King's Houſe, called 7/þiteball, and for ſtealing the H. P. C. 236, 
ods of Sir H. H. divers Perſons being in the Houſe : But Note, That 237. s 
lis Caſe is wholly omitted in the firſt Edition of Hale's Pleas of the Crown, OR 275 8 
4 I cannot but think that it is miſprinted in the Second; [5] becauſe 233. 
ich a Robbery ſeems by no Means within the Purview of this Statute, 

ich extends only to ſuch Robberies as are done to a Man in ſuch a Place 

may be called his Dwelling-houſe or Dwelling-place, his Wife, Children, 

Servants being at the ſame Time within the ſame, But in the State of 

is Caſe it ſeems to be admitted, That Whitehall, wherein the Felony was 

mmitted, could not properly be called, nor ought to be laid in the In- 

Fciment as the Dwelling-houſe or Dwelling-place of the ſaid Sir H. H. who 

as the Perſon robbed, but of the King: Alſo it ſeems to be admitted, 

hat it is ſufficient to ſet forth generally in the Indictment that divers Per- 

dns were in the Houſe, without ſhewing that they were under any Rela- 

on to the Perſon robbed, as his Children or Servants, &c. which * ſeems 4 vide Hetl. 
o be neceſſarily required by 5 & 6 E. 6. 9. And therefore I take it, that 64. 

e Statute here intended is not 5 & 6 E. 6. 9. but rather 1 E. 6. 12. 236. 

Par. 10. or 39 El. 15. Yet Quæœre, for neither of theſe Statutes ſeem 11 Co. 36. b. 
d extend to this Caſe as it is here put. However 3 & 4 V. & M. 9. 3 
ems fully to extend to it. By which it is enacted, That all thoſe who + Vide ſupra 
ball rob any Dwelling-houſe in the Day-time, any Perſon being therein, or L 7. ; 
ball comfort, aid, abet, aſſiſt, counſel, hire, or command any Peron to com- 8. a; — 
it ſuch Offence, being thereof convicted or attainted, or indicted, and ſtand. 
Mute, or challenging peremptorily above twenty, ſhall be ouſted of their 

lergy. But I do not * find that any Statute excludes thoſe from their * See the Sta- 


hap. 33 


tom the Perſon of a Man, in which Caſe the Acceſſaries before the Fact ſupra ſee. 

xm to be excluded from their Clergy by 3 & 4 V. & M. 9. as ſhall be 45: 46. 

bore fully ſhewn hereafter. E 

dell. 94. It ſeems plain, That thoſe who are guilty of a Felony with- 

 thele Statutes, are excluded from their Clergy by 3 & 4 W. & M. . on 
Indictment in a Foreign County, in the ſame Manner as if they had 

en reg rg in the firſt County, as hath been more fully ſhewn, Se&#, 

O, 0 LI 2. , | 5 | | | 

dect. 95. Secondly, As to ſuch Robbery in a Houſe which no Perſon 2 H. HPC 

in at the Time: It is recited by 39 El. 15. That then of late divers 356. 

wd and felonicus Perſons, underſtanding that the Robbing of Houſes in the Day» 

me, no Perſon being therein at the Time, is not ſo penal as where ſome Perſon 1s 

ein, had been emboldened to take their Opportunity to commit many heinous 


leres, in breaking and entring divers Houſes, &c. and thereupon it is 
atted, That if any Perſon ſhall be found guilty, and convicted by Verdict, Con- 
mn, or otherwiſe, according to the Laws of this Realm, for the felonious taking 

| away 


H, F. & 235, 


. tute of 3 & 
lergy who are Acceſſaries to a Robbery in a Booth or Tent, except it be val 
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as as 1s accompanied with the like Breaking, 


H.P.C. 83, 


358. any Part of it till both had gone out of the Houle ; in this Caſe, am 


away in the Day-time, of any Money, Goods or Chattel, being of the Vaus 
or upvards, in any Dwelling-houſe er Houſes, or any Part thereof, or an, 
houſe or Out-houſes, belonging and uſed to and with any Dwelling. u 
Houſes, altho' no Perſon ſhall be in the ſaid Houſe or Out-bouſes at fh * 
of ſuch Felony committed, then ſuch Perſon ſhall not be admitted to thy j b 
of his Clergy. | N | A v3 V4 as, * 
Sect. 90. Notwithſtanding the Words of the Purview of this daun 

ſeem plainly to include all felonious Takings to the Value of 5 f. cut df 
Houſe, Sc. whether with or without Force; yet ſince the Miſchief * 
plained of in the Preamble, and intended to be redreſſed is the 
Committing of many heinous Robberies in breaking and entring, Ne. x 
« Supra ſect. ſince all other * Statutes excluding the Benefit of Clergy from Robbers 5 
A 4 55, Houſes, have been conſtrued to extend to ſuch Larcenies only as ar x 
b Kely. zo, companied with a Breaking of a Houſe, or of ſome Part of it; it h 


$5, 2 agreed, That this Statute alſo ſhall extend only to ſuch a felonious Lig 


. H H. P. C. Sec. 97. It ſeems agreed, © That a Chamber in one of the Inns 9 
35 "OT Court, wherein a Perſon uſually lodges, is properly a Dwelling-houſe wi. 
Cro. Ca. 473, in this Statute, and may be ſo called in an Indictment, becauſe every Om 
8 of ſuch a Chamber hath a ſeparate Intereſt in it. But that a Lodging i 
473, 474. Whitehall or Somerſet-houſe is not * a Dwelling-houſe within this Sue, 
1 Jon. 394 from whence it ſeems to follow, That a Robbery in ſuch a Lodging nt 
wee. excluded from the Clergy by this Statute, if any -Perſon were at the Tien 
2 H. H. P.C. any other Part of the Palace, becauſe the Whole is but one Dwelling-hak, 
3 = Seer. 98. It ſeems agreed, That no Acceſſary is ouſted of his (lay 
See B. . 2h, by this Statute. Alſo it hath been adjudged, * That he who ſtands by al 
38. Se. 13. abets another while he breaks and enters the Houſe, and afterwards dit 
l 8 27 the Money with him, but doth not actually enter the Houſe himſelf i 
Wide ſupra not within the Statute, the Reaſon whereof ſeems to be this, That tl 
on 9 Words, I any Perſon ſhall be convicted, &c. of a felonious taking, & 
235, © im a Deeelling-houſe, &c, ſhall in ſo penal a Law be intended ah 
2 H. H. P. C. of an actual Taking, and not of a conſtructive one. [96] But this ens 
337 eg. an extremely nice Caſe, and if it were a new Point, and not confirmed iy 
4% 46, Experience, the Authority of it might perhaps be juſtly queſtioned; f 
' Cro. Ca. if the Perſon, who only ſtood by and entred not the Houſe, had af 


71 o entred it, and the other only had taken the Money, and had not given lu 


l as in the other, it might be ſaid, That he, who actually received not af 
Cafe is in Part of the Money till he was gone out of the Houſe was guilty . 
1 Jon. 394. ly of a conſtructive Taking in the Houſe, and conſequently not will 
Pont i no: this Statute, But I cannot caſily perſuade my ſelf but that in ſud! 
taken Notice Caſe both muſt be adjudged equally within the Statute ; and why 
of. as well in the other, it ſeeming an uncontroverted * Rule, That het 
divers are preſent and abet one another in committing any Felony, 

s Vide ſupra Act of one ſhall be looked on as the Act of all. And upon this Grow 
* ett. as I take it, it hath been always agreed, That thoſe who are preſent, a 
„ abetting, when a Murder or Robbery is committed, are all of them qu 

ly excluded from their Clergy, whether they actually gave the Stroke d 

took the Money or not; and yet the Statutes to this Purpoſe 1 
b x Jae. 1. 8. only thoſe who ſhall be found guilty of Murder or Robbing, * 
He. Nor do I find any Reſolution to the contrary on any other di | 
B. 1.ch. S concerning Clergy, except only the ® Statute of Stabbing, where 
ſet. pi. hath been adjudged, * That the Perſon only who gives the Stab 5, 

I | 


hap- 33. 3 Of Clegg. 5 
purview of it: But this ſeems plainly to depend on the particular Cir- 
ſtances of this Offence, which is excluded from Clergy in Reſpect 
the Cruelty and Bloody Mind of him who gives the Stab, which certain- 
z peculiar to himſelf. ack EP | 
$2. 99. However it is certain at this Day, That whoever ſhall comfort, 
abet, aſſiſt, counſel, hire or command any Perſon or Perſons to break an 
b..v/ling-bouſe, Shop, or Ware-houſe thereunto belonging, or therewith uſed, in 
Day-time, and felontouſly take away any Money, Goods, or Chattel of the 


ae of 5 8. or upwards therein being, altho no Perſon ſhall be within ſuch 
welling-bouſe, Shop or Ware-bouſe, being convicted or attainted, or being in- 
gel and ſtanding Mute, or challenging peremptorily above twenty, ſhall be 
cluded from their Clergy, by the expreſs Words of 3 & 4 W. & M. 9. 

v4, 100. But Note, That this Clauſe mentioning only a felonious 
king in a Dwelling-houſe, Shop, or Ware-houſe thereunto belonging, 
d not mentioning Out-houſes in general, as 39 El. doth, ſeems to have 
ne it with a View to leave Out-houſes to the ſame Conſtruction which 
evailed before; and therefore I take it that an Aſſiſtant to ſuch a Felony 


an Out-houſe, not being ſuch a Shop or Ware-houſe, without entring = - 
Wi it, is clearly intitled to the Benefit of his Clergy ſince this Statute, 
wever it might be diſputed before. 


deck. 101. Note alſo, That the Acceſſaries before to ſuch a Felony in 

$7 Out-houſe, not being ſuch a Shop or Ware-houſe, are till intitled to 
Benefit of their Clergy, becauſe the only * Law which excludes them . H. p. 6 
the b above-cited Clauſe of 3 & 4 V. & M. g. which extends only to 225. 
ch Felonies in a Dwelling-houſe, Shop or Ware-houſe thereunto be- y __ a ſet. 
eing. 8 
Fe 102. But all Principals in any Felony within the ſaid Statute of 
El. are excluded from their Clergy by the ſame Statute upon any Con- 

ion, whether upon an Indictment or Appeal; and by the ſaid Statute of 
84 V. & M. upon an Outlawry, ftanding Mute, or peremptory « Supra ſect. 
hallenge of more than twenty, upon an Indictment, whether in the 48, 49. 
me County in which the Felony was firſt committed, or in a different 
ounty. 

Set. 103. Thirdly, As to Robbery in general, it is enacted by 3 & 4 
M. 9. That all and every Perſon or Perſons that ſhall rob any other Per- 
n, or ſtall comfort, aid, abet, afiſt, counſel, hire or command any Perſon or 
erſons to commit ſuch Offence, being thereof convicted or attainted, or being 


aged and landing Mute, or challenging peremptorily above twenty, ſhall not, , 5 
de the Benefit of his Clergy. | 5 N. 


| | Co. 35. b. 
deck. 104. Sixthly, As to Burglary : © If any Perſon be in the Houſe 36: 


che Time of the Breaking, and thereby put in Fear, the Principal is or. OE be 


60, 361. 
uded from his Clergy by 1 E. 6. 12 Par. 10. in all Cafes, except that Supra ſoft. 
challenging more than twenty, and by 25 H. 8. revived * by 5 & 6 E. 3+ 36, 40. 


or at leaſt by 3&4mWw.08% M. q. upon ſuch a Challenge, upon an In- . 
ent. | 44. 
Keck. 105. Alſo the Principal in every Burglary, whether 5 any Per- 45 4, 
were in the Houſe at the Time or not, is excluded from his Clergy 1 And. 302. 
* El. 7. upon a h Conviction by Verdict, Outlawry, or Confeſſion; Moore 060. 


by 3 & 4 V. & M. upon ſtanding Mute, or challenging peremptorily 5 ob 9 


Ore h | . B. . ch. 38. 
Pre than twenty upon an Indictment. ſe&. 11. 


b 11 Co.35.b. 
II. P. C. 233, 


4 * Sec, 106. 


«d Supra ſeQ. 
81, 82, 83. 
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| Supra ſe. queſt of Office; it hath been the general Practice ever ſince the dch 


3 and put themſelves upon their Trial, under? Pain of being dealt with! 


II. P. C. 239. they be ſpecially excluded by ſome Statute. But after a Clerk bath þ 
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vide 11 Co Seff, 106. Alſo by * the ſame Statute of 3 & 4 V & M. 


. 
36. a. Perſon who ſhall counſel, hire or command any Perſon to commit any 7 
rod ©: 233) het, th 225 convicted, or attainted, or being indifted, and Randi 0 


H. P. C. or challenging peremptorily above twenty, ſhall not have his Clergy. 
2 


1 H. P. C. Sect. 107. Seventhly, As to Arſon: It hath been clearly ſettled 
345, 346. Poulter's Caſe, that the Principal © not being in Holy Orders, | is eich 


4 Oo. 29 from Clergy upon an Indictment in all Caſes, except Oulan, 


« Vide ſupra 23 H. 8. and 25 H. 8. as“ revived by 5 6E. 6. 10. And ana! 
beck. 10, 11, he is excluded upon an Outlawry on an Indictment by 3 & 4 . N 
Wide up  Seet. 108. Alſo Acceſſaries to the Fact before, maliciouſly, ar eil 


4 Vide ſupra 


68. 43, 44. ded in all Caſes by 4 & * 5 Ph. G . 4. 
* Supra ſect. Seck. 109. Note, That by 1 E. 6. 12, Par. 14. Every Lord d i 


5 130. liament is allowed his Clergy in all Caſes, wherein others are excl 


2 H. H. P. C. that Act, except wilful Murder, and conſequently cannot be deni l 


6. 0 | | . . wad ] at 0 ; 
2 Jopra ea, Clergy for any other Felony wherein it was grantable at Common Lay, 


42, 43, 44. leſs it be ouſted by ſome Statute made fince the firſt Year of Edwyll 


h See the Sta- 8 : > 6 E. 6. 10. 
„ revived by 5 & 


ch. 28. Seet. 110. As to the third general Point of this Cha ter, viz. At 
Weſtmin. 1. Time the Benefit of Clergy is demandable : It ſeems, That it matt! 


ch. 2. : on Law as ſoon as the Priſoner was hy 
Articuli Cler. demanded by the ancient Comm 5 


ch. 15. to the Bar, before any Indictment or other Proceeding againſt him; fri 


2 Inſt. 159, is plain, That anciently the Clergy claimed, and were in a great Iain 


1 72 indulged a Privilege of being wholly * free from ſecular Juniidin 


Lett. C. 130. for Crimes puniſhable with Lots of Life or Member. But d 


b. 1312-135. the Stat. of Mehiminſter 1. Ch. 2. which ſtrictly enjoined the Orin 
1% 6h. not to ſuffer Cle:ks who have been indicted by ſolemn Inquelts to 


Bratt. lib. 3. delivered without due Purgation, the Judges ſoon made a ſetilel Jul 
h 


Hob. 288, by an Inqueſt of Office, which was done both to the End that if deln 
Yer Kely. ſoner were found guilty, he might abſolutely forfeit his Goods, (yu 
1 00. the con- anciently were ſaved by a Purgation) and alſo that the Court migt! 


__ —_— to appriſed, whether it were proper from the Circumſtances of the Cat 


: Vide Bratt. Cloſed upon ſuch an Inquiry, to deliver the Clerk to the Ordinary gat 


HEE 9: rally, in which Caſe he was allowed to make his Purgation , or ſpec 
* Ts, IM abſque furgatione facienda. But this Practice being found inconvemei 


S. P. C. 138. Priſoners, becauſe they loſt their Goods, if found guilty by ſuch Inquy 


Lett. E. 13 5 | of the Jur it bein but au! 
3 and yet could take no Challenge to any of Jury, 2 


I, 2. of H. 6. to oblige thoſe who demand the Benefit of Clergy to pM 


Fitz. Coro. 


| | . . | . t nl 
£SP.C. 131, thoſe that ſtand Mute, whereby they forfeit their Goods * withal 
: : ET ied their Cit 
mm 16%. Inquiry concerning their Crime; but yet '* cannot be den! -" 5 
N where they ſhould be intitled to it in caſe they were convicted, 


Finch of 3 Wrote 3 
Fa A himſelf upon bis Trial, and the Inqueſt are charged with him, 


2 = . . * the 
Fitz, Coro. that he may, if he deſire it, be admitted to his Clergy, before th 


- 


2324376382 come back; hut ſhall not forfeit his Goods unleſs they find him gull 


386, 417. 


But this ſeems | 1 b. Col 
to be doubtful, Fitz. Coro. 233. 8. P. C. 131, 185. 5 Co. 110. Regiſt. 68. Pl. ee 
Aff. 42. pl. 23. Abridged Fitz. Coro. 91. Bro. Forfeiture, 5. Hob. 289. tis holden, That t 6 5 f 
feit without a ConviRion. m H. P. C. 240. Hob. 288, 289. S. P. C. 139. Letter D. 5 . 50 


e 11 8 5 ly. 100. 6 
de Fitz. Coro. 109, 417. H. P. C. 245. Raft. Ent. 121. pl. 1. Hob. 288, 289. Kely ieh of L 
239. 2 H. H. P. C. 378. 2 Inſt, 164. Fits. Coro. 53, 38. 8. P. C 331. 0% Len h teÞ 
Hob. 288. Fitz. Coro. 5 8. ſo ſaid in a Note of a Caſe in 3 H. 7. 1. But I do not I 1 ch. 30 1a 
at large. But this is clearly holden 3 H. 7. 12. pl. 10. Abridged Fitz. Coro. 53. i P pinch 1 
8 H. 4.3. pl. 5. Abridged Fitz. Coro. 72. Supra ch. 30. ſect. 24. 8. P. C. 131. 4. b. 5 10 


1 


* 
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54. 111. Alſo I take it to be generally agreed in the later * Books, H. P. c. 
That a Perſon may demand his Clergy after a Non legit recorded; and AE. 
. 5 . b . „H. P. C. 

lo after Judgment given againſt him, whether of * Death, or of Pain 358, 350, 
dure, or of * Outlawry, Cc. as well as before Judgment, and even ; 30 
under the Gallows, if there be a Judge there who has Power to allow * 
as a Juſtice of the King's Bench, if the Party were condemned there; Finch of 
a Juſtice of Gaol-Delivery, if he were condemned before him, and the LW] 363, 
ommiſſion of Gaol-Delivery be not yet adjourned, and according to . . 
mes Opinions, even tho the Commiſſion were adjourned. 99, 109. 
| 6-4. 112. As to the fourth general Point of this Chapter, vig. Whe- e 6. 
ber the Benefit of Clergy ſhall be allowed where it is not demanded : I doubtful, 12. 
le it to be generally agreed, That notwithſtanding it was anciently the Aff. pl. 15. 
uſual Method for the Ordinary to demand the Criminal as his Clerk, _ | 
fore the Court allowed him the Benefit of his Clergy : Yet there was Cont. Fitz. 
o Neceſſity that any ſuch Demand ſhould be made by the Ordinary: „ 
gut the Court might without it admit a Perſon to the Benefit of his Cler- Mak Sink 
v, upon ſufficient Evidence of his being a Clerk, as upon his producing Abrid. Fitz. 
ters of Orders, or reading as a Clerk, &c. except he appears to have 8 be oh 
ten guilty of Sacrilege, or of breaking the Priſon of the Oidinary, in 89. 
ich Caſes it is ſaid to have been in a great Meaſure left to the * Diſ- 3 1 6. 49. 
etion of the Ordinary, whether he ſhould have his Clergy or not. Da Shes: 
Ind as there is no Neceflity that the Ordinary ſhould demand the Benefit Coro. 20. 
Clergy for a Clerk; fo ! neither doth there ſeem to be any that * peg 5 
e Priſoner himſelf ſhould demand it, where it ſufficiently appeared to 1 H. H. 8. 
e Court that he has a Right to it in Reſpe& of his being in Orders, 380. 


fe. in which Caſe, if the Priſoner does not demand it, it ſeems to be _— 


4 / . Et ; : Sea. 24. 

ft to the Diſcretion of the Judge, whether he will allow it him or- 9 E. 4. 28, 
| | TA | 8 H. 4.3. pl. 5. 

| : | : „ Abrid. Fitz. 

dect. 113. As to the fifth general Point of this Chapter, vi. Who Coro. 72. 


| to judge whether a Perſon who demands the Benefit of Clergy, * 34 H. 6.49, 
we a Right to it or not: I take it, That in all Caſes the Temporal A Pitz 
dge is to determine both, whether the Crime be within the Benefit of Coro. 20. 
Pegy, and alſo whether the Perſon who demands it to be qualified to Bre, Cler. 1. 


' | | 8 . 4 , I 1 | H.. e. 229; 
mand it or not; for notwithſtanding it had its ® original Commence- 8 1 


ent from the Canon Law; yet it being no ® otherwiſe to be allowed Dy. 205. pl. 
tre than as it hath been received by, and is agreeable to the Common or 8“ 6. 

atute Law, whereof the Temporal Courts are the Judges, it ſeems very Letter B. 
Fbnable that all Queſtions » of this Kind be determined by thoſe Crompt. Ju- 


. a ” | riſd. 126. a. 
purts. And therefore even in thoſe Cafes, wherein by the old Bocks *$ P.C. 1 32. 


c Ordinary leems to have been allowed a diſcretionary Power of de- Letter 3. 
pnding or refuſing a Clerk, as where he hath been guilty of v Sacri- a4 Tank” 
e, and alſo in Cafes wherein it is ſaid generally, That a Priſoner hath 126. a2. 
Right to his Clergy, as where he is convict of 4 Hereſy, &c. it ſeems 3 it ſeems 
be taken as a Ground by Staundforde, That the temporal Judge, where o 72 EP 
c Ordinary refuſes a Priſoner, has a Power to determine whether till 2 H. H.P.C. 


may be allowed his Clergy or not. And this ſeems to be ground- 579: 


| ſt. 16 6 | | | | = - "Wet t. ©h:2- 
. ö 0 104. S. P. C. 130. b. 9 E. 4. 28. 12 Afl. pl. 15. 34 H. 6. 49. pl. 16. Kely. 99. IS. P. C. 
bp.” 133. Hob. 299, 290. Fitz. Coro. 117. Bro. Clergy, 1, 9. See the following Section. But this 
eo be left doubrful, 12 AM. pl. 15. Abridged Bro. Clergy, 9. 34 H. 6. 49. pl. 16. Kely. 99. Fitz. 
1 * Tay: 191. gE. 4. 28. F. N. B. 66. Letter B. * Vide ſupra ſet. 9. Fitz. Coro. 112, 120. S. P. C. 
p. 85 f. pl. 42. Abridged Fitz. Coro. 205. IS. P. C. 131. b. Fitz. Coro. 191, 254. 26 Aſſ. pl. 19. 
2. $54 H. H. P. C. 321, 378, 379. Bro. Clergy, 1, 9. Coro. 73. Hob. 288, 289. m Vide ſupra 
Om 288. * Vide ſupra ſect. 2. 110. Hob. 288. o Vide 1 E. 3. 13. pl. 8. 1 Aff. pl. 4. Abridged 
U get the? 7 Bro. Cler. 8. Where the Court refuſed to deliver to the Ordinary a Clerk who had abjured, till be 
n ſect ing's Pardon of his Return into the Land without Licence. See Kely. 28. PS.P.C. 133. Letter B. 
= Abridzca 5 S. P. C. 133. Letter B. But 21 E. 4. 21. pl. 1. Abridged Bro. Clergy, 18. 9 E. 4. 28. pl. 
Sed Bro. Clergy, 7. ſeem to be contrary, where the Ordinary aſſigns no particular Cauſe of Refuſal. 


ed 


[F.C 


S. P. C. 132. 


h Bra. B. 3. c. 9. 


e 
NY 


Bro. Clergy, Benefit of this Act tio he cannot read, without any Burning in the Hand, lik 


| Fines, 1g. Without any further or other Benefit or Privilege of Clergy, tn any fi in 


Letters A,B, the contrary, &c. againſt the declared Senſe of the Court. 


I. P. C. 240, 2 H. H. P. C. 378, 381. 21 E. 4.21. pl. 1. Abridged Bro. Clergy, 18. © Kely. 28, gl. 9b 


| ed on good Ron ; for otherwiſe in ſuch Caſes the Ordinary 
Pretences might have an abſolute Power of controlling the 71% 
Courts in a Matter properly determinable by ſuch Courts, And A 

fore whatever Point it may turn upon, whether a Priſoner ought 1, 

his Clergy or not, as the Validity of his Letters of Orders, or his k 
Heretick convict, &c. howſoever the Temporal Courts may pay te jo. 
eſt Regard to the Certificate of the Ordinary; yet I take it to * 
Rage Nos ly * holden, That they only are finally to determine whether upon tþ 
to the other Whole the Priſoner be well intitled to his Clergy, or not, becauſ he 
ph e his Ordinary is not in this Reſpect eſteemed as a Judge, but ® only a; 2 Mac 
x Section; ſter to the Court. However it was certainly the © ſettled Pradice ba 
yet 9 E. 4. the Method of tiying the Priſoner's Capacity of receiving Orders ws 
Abrid. Bro. Putting him to read a Verſe,) for the Judges of the Common Ly h 
Clergy, 7. Cver-rule the Ordinary as to the Point, Whether the Priſoner rea) $1 


This Matter ( ot; and to record a Legit or Non legit 
ſeems to be Jak or not; | | 8 N 8&7, en to their ON 


left doubtful, Judgment. 


Vide Fi. Seck. 114. But the Neceſſity of ſuch an Ability to read in the (4 


C . „ — 9 | d 2 FRE 
EN * 66. 2 Peer, was taken away by 1 E. 6. 12. Par. 15. by which it is « 


Letter 3. That in every Caſe where any of the King's Subjects ſhall upon his Pro 


Whit 


7 F. 4. 29. have the Privilege of bis Clergy, &c. every Lord having Place and ing 


pl. 12. 


Abrid Fitz. Parliament, ſhall by Virtue of that Act of Common Grace, upon his Rem o 


Fines, 244 Prayer, alledging that he is a Lord er Peer of this Realm, and claim th 


Gay, 16. of Inheritance, or Corruption of Blood, be adjudged, deemed, taken anl j 
34 H. 6. 49. fer the firſt Time only, to all Intents, Conſtructions and Purpoſes, as a(l 
P . 


fray Fitz. Convict, and ſhall be in Caſe of a Clerk convict, which may make Purgtin 


” o. Clergy, or Peer from thenceforth, at any Time after, for any Cauſe to be allow, 
7 H. 4.41. Sect. 115. The Neceſſity of ſuch reading is alſo taken away, as to e 
Fe £ g i common Perſon, by 5 Anne, 6. by which it is enacted, That if 
8 = Peron conviet of fuch Felony, for which he ought to have the Benefit of Cu 
Ordinary, 20. fray the Benefit of that Af, he ſhall not be required to read, but ſtal lr 
15 H. 7. 9. nijhed as a Clerk convict. 5 | . 
11 Fiz. Sec. 116. As to the ſixth general Point of this Chapter, viz. H 
5 far the Ordinary was puniſhable at Law for demanding or refulig 
2% ax Clerk againſt Law : It ſeems agreed, © That anciently this was {ud 
Bro. Ordina- A all! gg gcc”, ; ; 7 

ry, 11. Contempt for vrhich his Temporalities might be ſeiſed: But ſince I 
12 17 Statute of 25 E. z. 6. which provides, That Prelates ſhall be adnitti 
463, 464. Pay a reaſonable Fine for Contempts to Writs of Quare non admiſit, ond ji 
S. F. C. 131. /ike, it ſcems to have been generally * agreed, That the Ordinary 1s u 
Ten. Cg. only to be fined, but to no ſuch Seizure for a Contempt of this Kind 8 
C, D. 133. in cbſtinately * perſiſting to return that a Priſoner reads as a Clerk | 


C, D. 141. 
Letter B. 


28. pl. 41. Abridged Fitz. Coro. 32. Bro. Ordin. 12. See the Caſes cited to the pr e dent Letter. it 
ſet. 10g. S. P. C. 129. b. 130. © Fitz. Coro. 32, 191, 233. 9 E. 4. 28. pl. 41. Vide 21 E 3.3 „ 
Bro. Contempt, 19. S. P. C. 132. Letter D. Hob. 290. 2 Inſt. 164. See the Notes under the nel 
fo E. 4. 28.a. Abridged Fitz. Coro. 32. Bro. Clergy, 7. 7 E. 4. 29. pl. 12. Abridged Fitz. Fines, 24 h 
Clergy, 17. Ordinary, 16. 34 H. 6. 49. pl. 16. Abridged Fitz. Fines, 19. Bro Clergy, 1. 15 ik 
Abridged Fitz. Impriſonm. 28. Bro. Ordinary, 11. Kely. 28, 51. Finch of Law 463. 2 Inſt. 164- 
contrary holden the very next Year, 26 Aſſ. pl. 19. Abridged Fitz. Coro. 191. And alſo 7 H. 4 % ie 
bridged Bro. Clergy, 2. Ordinary, 20. And S. P. C. 132. Letter D. ; See the Books cited to the 

this Section. 


$27, 1h 


hap: 33. aeg. 301 


5:8. 117. As to the | ſeventh general Point of this Chapter, viz In 2H.H.P.C- 


hat Manner 2 Clerk was to be delivered to the Ordinary, and afterwards 392, 385, Ke. 
meſned by the Common Law: It ſeems plain, That anciently where * Brat. lib. 
era Clerk was delivered to the Ordinary by a temporal Judge, his Per- 38.8 

n ought to be kept in the Ordinary's Priſon, till Þ he had been tried 137. C. „ 
ore him by a Jury of twelve Clerks ; for the Clergy never pretended 14 Sta 
in abſolute Exemption from all kind of Puniſhment for their Crimes, 1. ch. 3 4 
tonly to a Privilege of being tried only by Eccleſiaſtical Judges; and this 2 Inſt. 163, 
8 anciently ſo far indulged them, that after they had been once deli- x 8 
ed to the Ordinary, they could not afterwards be remanded to any Lett. C. 138. 
poral Court, before the Statute of 8 Elix. 4. ſet forth more at large Lett. A, B. 


. . . if the Ordina- 
im 122, Cc. either for the ſame Crime wherewith they had ry ih 


en charged in ſuch Court, or for any other © committed before the Clerk to go at 


me when the Benefit of Clergy was allowed them, whether ſuch pl wh ry 
ber Crimes were within the Benefit of Clergy, or not. And if they Purgation, 


Wald acquit themſelves on their Trial before the Ordinary of the Crimes * 17 
which they had been arraigned in the "Temporal Courts, which Ac- Ten 

ittal was called a Purgation, they anciently claim'd a Right not only Courts. 
| be delivered out of Priſon, but alſo to be reſtored to their Goods, 35 H. 59 Pl. 


But to render ſuch Purgation the more difficult, and alſo to delay 28. $224 


Delivery of Great Offenders as much as poſſible, the Judges ancient- „nd this 


often refuſed * to deliver them to the Ordinary till they had been ar- * a 


ned of all the Crimes whereof they ſtood indicted. But after the Sta- confirmed, 


e of * 25 E. 3. the Judges could not refuſe the Delivery of Clerks Con- 5 * 5 ®: 
t in Reſpect of any Crime whereof they had not been actually arraign- Ns 1 

ad therefore they uſed to arraign them at once for all the Crimes tbe Recital | 
4 tereof they ſtood indicted. 5 N Y 19 * 4 
dect. 118, And if ſuch Clerks could not purge themſelves upon ſuch 214. pl. 48. 


rial, I do not * find that they were anciently liable to any greater 5; 5; 4 . 
ihment than Degradation, and the * Loſs of their Goods, and the 2409. i 
fits of their Lands, unleſs they had been guilty of Apoſtacy, Cc. And. 114. 


t afterwards, * by a Provincial Conſtitution, if they were notoriouſly 8-7 2 91 


dalous, they were to be kept in a perpetual Priſon, on ſlender Finch of 
t, Ge. | | | | | Law 464. 


A. 119. If the Ordinary had refuſed to admit a Clerk delivered to « Fincher 
oP to make his Purgation, he might be compelled !' by a ſpecial Writ L. 464. 
e it that Purpoſe. 5 _ 2 
+l} | ITI. T. 241. 


yect. 120. But this Privilege was often very much abuſed ; and 5 Co. 110. b. 
refore after the Statute of Weſtminſter, 1. Ch. 2. which requires that 5. P. C, 185. 


Clerk ſhall be delivered without due Purgation, the Courts of Com- "as 6 Ag 


Wn Law would never deliver over a Clerk to the Ordinary, without a there are 


devious Inquiry into, or Trial of his Crime; whereupon if the Clerk gre 
| o eye Guilty, he abſolutely forfeited his Goods, and the Judges poſe. 
Jud " often in their Diſcretion make a Spec. ga . 
4 | e a Special Delivery, ab/que pur ga- I ft. Cords, 
We B. 193. Reg. 68. b. Vide 1 Rich f Fi * 8 7 
68. b. 892. Fitz. Coro. 394, 461. Bro. Clergy, 24, 30. S. P. C. 66. 
11 tap Lett. A. H.P.C. 213. Bro. Coro. 11. 8 8. P. C. 108. Lett. A. 1 8 Dy. 214, 215. 
, 3 by c. 9. ſet. 2. S.P.C. 138. Lett. B. i H. P. C. 241. 5 Co. 110. b. Bracton and Staundforde in 
bo” by to the precedent Letter ſeem to hold generally, That Degradation was the only Puniſhment ; but I ſup- 
Ll TO ey mou the only Puniſhment to the Perſon. * S. P. C. 140, 141. See Cro. Ja. 431. I BraR. lib. 3. 
* * . P. C. 137. Lett. C. 138. Lett. A. 15 H. 7. 9. pl. 8. Cro. Jac. 431. Bro. Coro. . 
Ee set. 117. H. P. C. 240. 2 Inſt. 195. Hob. 289. | | | 
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Les. K. 139 tion thought lawful without a previous Notice to the? King of thety 


agreed, That Sec. 121. As to the Eighth general Point of this Chapter, vis, yy 


138. Lett. C. 
Abridg. Fitz. admits the Clergy once had to be a good Bar to an Appeal, even ti 


3 H. 7.12. for any Time within a Year by 18 Eliz. 7. Par. 3. ſet forth mor! 


” — Coro. encouraging of Offenders, uſing ſuch Practices of Fore-knowleage and jt u 
24% 450. Poſe for their Diſcharge of the ſame. po 


Urlagary 2. "mitted to the Benefit of his Clergy, and delivered to the Ordinary for lein 
'Theloal, B. 1. 


_ e Finch 464. Clergy, have committed any other ſuch Offence, whereupon Clergy is nit 


Fitz. Coro. pardoned, ſhall and may be indicted or appealed for the ſame, and tbereupo 


tione facienda; as where it appeared that a Priſoner Was 2 nas 
*S.P.C. 139. a — &c. or where in an Appeal of Robbery. a Reſtitution o tþ 
Hob, Thy Goods ſtolen had been awarded to the Appellant, which or 


Fitz. Coro. ! would not ſuffer to be contradicted by a Purgation. And 


247 


» ich of ſuch a Caſe, and alſo a fortiori where a — admitted to hi 
Law 464. after an Attainder, whether by an expreſs Judgment or by Cum 
_ 


S. P. C. 139. Se. or even after a Confeſſion though he were not ſpecially 
2 Boks abſque purgatione facienda, the Ordinary ſeems by the ſtronger 4 Opin 
109, 247. to have been liable to an Eſcape, if he had admitted him to hö * 


© But this is t; ot but contradict a Judgment, or 
left a Quere, Sations, becauſe it could n Judgment, or the bj 


8. P. C. 138. own Confeſſion, which is the higheſt Conviction. Neither Was any h; 


Lett. 
but it ſeems 


when it was intended to be made. | 


** 4. ſhall be done to one who 1s allowed the Privilege of Clergy « 


itted to his Day, and how far it ſhall be for his Benefit: It is enacted by 
N 1 = That if any Perſon, not in Orders, ſhall be convict of Murder, þ I 


_—— with an M. and if of any other Felony, with a T. on the Bram | f 
Verdi. 2 pry in open 8 Jef he al be delivered to the Ori; at 
Fitz. Coro. And it is ſaid by * Hale, That by 3 H. 7. 1. A Clerk convicted of \wiliP": 
AM pl. 5. ſlaughter ſhall be committed, or bailed at Diſcretion till the Year be 

Abridg. Fitz. But the contrary hath been adjudged ; for the ſaid Statute nam U 


145. only thoſe who are acquitted of Murder at the King's Suit, wit 


Cont. Fitz. 


Coro. 417. Year and Day, in which Caſe it directs that they ſhall be committdy 
S. P. C. 48. bailed, till the Year and Day be paſſed, that they may be forthcmi 


27 H. 6. J. b. in order to anſwer to an Appeal, if brought within that Time, ki 


1 gy Ac. Attainder, and therefore cannot be thought to have intended to nul 


pl. 6. Proviſion in any Caſe for the Parties being forthcoming to fun 1 
Abridg. Bro. Appeal after Clergy hath been allowed him, which makes it inefch 


cs 3. But it is certain, that any Perſon who hath his Clergy may be committ 


HS p large, Se&. 125. 3 LM SE 
rom Tb Fee 168; 71 is recited by 8 Eliz. 4. Par. 3. That divers PerjmsM 
9 E. 4.28.2. off times committed ſundry deteſtable Felonies, for the which Clergy 1s u. 
' © Iowable, and afterwards had fled to Places remote where they were nit tn 

Bro. Coro. 4. and committed ſome other Felony within the Benefit of Clergy, and beng 
winch 464, raigned for the ſame had had their Clergy allowed them, and thereupm benen 
Cone. Hob. mitted lo the Cuſtody of the Ordinary, the former Offence being then nl 
. and ſo by that Means could not after be impeached for the ſame, to fte f 


; o K N R : | * 
18 Aſſ. pl. 13. ö zof it is enafted, That every Perjonit l 
Abridg Fitz. Sect. 123. For Reformation whereof ery 


Coro. 196. ſons, who ſhall hereafter upon his or their Arraignment for any Felony, ku 


Thi! 


'- ra and ſhall make his due Purgation for the ſame Offence or Offences, u x 
wr * he was ſo admitted to his Clergy, and ſhall, before the ſame Admiſjun * 


. C. 138. | : ae: - . nt 
1 138 able, and not being thereof indifted and acquitted, convicted or attain 


|: . | Im 
17 10 anſwer, and ordered and uſed in all Things according t0 the r 
= 928 Statutes of this Realm, in ſuch like Manner and Form, as though m0 ji" be 


* Kely. 25. miſſon of Clergy had been; any Law, Cigtom, or Uſage to the contra) 


ſtanding. $4, 1148 
Þ 


SS > _____.. "8 
gecf. 124. And for the avoiding of ſundry Perjuries and other Abuſes, in and | 
\t the Prrgation of Clerks Convict, delivered to the Qrdinaries, it is enact- 
by 18 Eliz. 7. That every Perſon who ſhall be admitted to his Clergy, ſhall 
tlereupon be deli vered to the Ordinary, but after ſuch Clergy allowed, ane 
ning in the Hand, according to the * Statute in that Behalf provided, ſhall A 4 2 13. 
10:th be enlarged and delivered out of Priſon by the Fuſtices before whom .. 
h Clergy ſhall be granted, that Cauſe notwithſtanding. 
85. 125. But it is provided, Par. 3. That the Juſtices before whom any 
-þ Allowance of Clergy ſhall be had, ſhall and may, for the further Correction of 
þ Perſons to whom Clergy ſhall be allowed, detain and keep them in Priſon , 
| ſuch convenient Time, as the ſame Fuſtices in their Diſcretions ſhall think 2 allt. 137. 
enient, ſo as the ſame do not exceed one Year's Impriſonment. 
08. 126. And it is farther provided, Par. 5. That all Perſons admitted 
their Clergy, ſhall notwithſtanding ſuch Admiſſion, be put to anſwer to all 
er Felonies whereof they ſhall be indicted or appealed, and not being thereof 
Gre acquitted, convicted, attainted or pardoned, and ſhall in ſuch Manner and | 
be arraigned, tried, adjudged, and ſuffer ſuch Execution for the ſame, _ 
| they ſhould have done, if, as Clerks Convicts, they had been delivered to the 
dinary, and there had made their Purgations ; any thing in this Act con- 
ned to the contrary notwithſtanding. 5 | 
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Upon theſe Statutes the following Points ſeem moſt remarkable. 


dect. 127. Firſt, Inaſmuch as it plainly appears, not only from the 

eunble, but alſo from the expreſs Words of the above recited Clauſe of 

Eliz. 4. That it had nothing elſe in View but only to prevent the In- 

nvenience that Offenders ſhould be diſcharged of Crimes not within 

Benefit of Clergy, by being admitted to their Clergy for Crimes within * 
Benefit of it, as they were © before this Statute ; and inaſmuch as the 1 ſupra 
dee · recited Proviſo of 18 Eliz. 7. though it be more largely worded than 
Eliz. 4. hath a plain Relation to it, and therefore may reaſonably re- 

re the ſame Conſtruction; it ſeems to have been agreed, * ever ſince theſe . H. P. C. 
tutes, That a Conviction for a Felony within the Benefit of Clergy, and 273 749; C 
Allowance of Clergy thereon, is as much a Diſcharge of all precedent Fe- 33. 
ies within the Benefit of Clergy (though not of any others) as it was 1 And. 114. 
Wore theſe Statutes. F Poph. 107. 
ect. 128. Secondly, Inaſmuch as the Statute of 18 Eliz. 7. is expreſs, That 
pry Perſon admitted to his Clergy, ſball not be delivered to the Ordinary, but * 

er ſuch Clergy allowed, and burning in the Hand, ſhall forthwith be enlarged 

| delivered out of Priſon, &c. with a Proviſo nevertheleſs, that for further 

rrettion be may be kept in Priſon, &c. and alſo with a farther Proviſo, that 

ll anſiver to all former Felonies, in the ſame Manner as if he bad made his 

rgatton. It ſeems to be the more prevailing Opinion, © That a Clerk * Vide Kely. 


mvict being admitted to his Clergy, may either be taken to have a 37 02. 
l d of a Statute-pardon, or elſe to be in the ſame Caſe as if he had 
de his Purgation at the Common Law. And both theſe Con- 
ctions ſeem reaſonable. For as to the firſt it may be ſaid, That the 
ute by ordaining that the Party ſhall be forthwith enlarged and de- 
ted out of Priſon, under certain Proviſces, ſeems plainly to imply that 
ſhall be liable to no other Puniſhment, and conſequently in Effect par- 
5 him, And as to the ſecond it may be ſaid, That the Statute ſeems 
to intend to take away the Practice of making Purgation, which 
| been ſo much abuſed, but not the Benefit accruing to the Subject by 


it, 


5 Mod 15. 


Fitz. Coro. ſo far control its Proceedings. 
3937 Sect. 130. Fourthly, Whether the Statute enure as a Pardon or f 


23.34. o Croke's Second Report, that a Clergyman may be deprived for 


131. ch. 6. fol. 35, 36. in the Folio Edition. Cro. Jac. 430, 431+ 


364 P 
it, but rather to make it more univerſal, by giving the fame Ach 
all by a direct and expreſs Law, attended with no Inconvenieng Th 

before ſome only gained by an uſurped Practice, very frequenth 

. ag 11%: and highly derogatory from the Honour of the Common Lay, Ius 
Edward Coke is of Opinion, That it ſhall enure by way of — 
Reſpect of ſuch Perſons only who might be admitted to make thei hy 
gation before the Statute, and in Reſpect of others by way of Pak 

> Hob. 292, And Hobart argues, That becauſe many Offenders before the (tw 

293: might have their Clergy, who yet could not be diſcharged by nj 
their Purgation ; and the Statute intends that all in general who ar 2 
mitted to their Clergy, ſhall be diſcharged, c. And alſo becuk g 
Purgations diſcredited a Trial at Law, therefore is it not reaſonable vi 
tend that the Statute meant that ſuch a Diſcharge ſhould enure hy nod 

a Purgation, but only by way of a Statute-pardon. But to this it fan, 
reaſonable Anſwer, That it doth by no Means follow, that becauſt ir 
Statute intended that ſuch Diſcharge ſhould extend to Perſons who wil 
not have the Benefit of a Purgation, therefore it did not intend tnf 

| ſhould have the Effect of a Purgation ; neither doth it ſeem to filly 
That becauſe a Purgation diſcredited the Acts of a Jury, therefor jy 
a Diſcharge, if it have to ſome Purpoſes the ſame Effect as a Purgtin 
muſt diſcredit them likewiſe. e He ED. 
| Sect. 129. Thirdly, Taking the Statute to enure either by wy dt 

2 P. O. statute-pardon, or Purgation, it ſeems that it reſtores © the Party t hy 

« Kely. 33, Credit, and conſequently enables © him to be a good Witneſs; wi i 

Raym. 369, hath been queſtioned whether a Pardon by the King can do, as ſhall: 

73. m_ forth more at large in the Chapter of Pardon. Alſo it ſeems agreed, Titi 

222. gives him a Capacity to purchaſe Goods, and to retain the * Profs 

my wor his Land, but gives him no Right to be reſtored to thoſe which he lll 

Vol. 4. 554 at the Time of the Conviction, which being veſted in the King . 

to 3865. For feiture upon the . Conviction, ® ſhall not be deveſted either by a*Þ 

H. p. C don or * Purgation, For it is certain that a Pardon never avoid 10 

241. precedent legal Act, as ſhall be more fully ſhewn in the Chapter of in 

** 110. don. Neither would the Common Law endure that Purgation, wail 


p 4 G 1 was introduced by a Connivance, or rather tolerated than allowed, ſhall 


Forfeit. 34. : ) uy | £ 
* tion, it! ſeems to take from the Spiritual Court the Power of depriving 


5 . rd. b. Party for the Crime for which he has had his Clergy. For if it «al 
Co. Lit. 0 1: as a Pardon, ſurely it cannot be doubted but that it frees the Party ml 


a. all ſubſequent Puniſhment, and conſequently from a Deprivation. 
., 1 7 12. if it enure as a Purgation, which is admitted * to have been a $8 
Fi. Coro. Bar to a Deprivation before the Statute, why ſhould it not have the lalk 
53.356, 365, Effect as a Purgation had formerly, in this as well as in other Relpe%. i 
33" Forſeit. Matſon, in his Clergyman's Law, holds an Opinion on the Authortyi 


H 
* 
* 


Hiro. Tor b. ter after he has had his Clergy, not obſerving, as 1 ſuppoſe, that hn! 


Plow. Com. y 4 
16 . U | 3 
8. P. C. 185. 20 E. 4. 5. pl. 3. Bro. Coro. 166. But it is holden 40 E. 3. 42. pl. 23. Alien } 
91. and Bro. Forfeit. 5. That nothing is forfeited unleſs there be an Attainder. Alſo 'tis ſaid, that nee 
Lands are not forfeited. 20 E. 4. 5. pl. 3. Bro. Coro. 166. Þ 1 Saund. 362. 1 Lev. 8. _ 61 = 
ſect. 110. Fitz. Coro. 355. Finch 464. Cont. Fitz. Coro. 365. Bro. Forfeit. 113. F. N. B. TA Al 


Bro. Clergy, 28. * 1 Saund. 362. 1 Lev. 8. 120. I Hob. 292, 293. 2 Roll, Ab. 305 pl. 3 


4 


1 in this Book was only on the. ſudden on a Motion for a Prohibi- 
n in the King's Bench; and that in the ſame Caſe a Prohibition 
s afterwards actually brought and declared on in the * Common Place, * _— 288. 
judgment thereupon ſolemnly given for the Plaintiff upon open 8 * 
rument by all the Judges. 2 9 | 2 Roll. Abr. 
04, 131. Fifthly, It ſeems agreed, that where a Perſon exempt from 305: x 
ning in the Hand, (either in Reſpect of his Peerage or Orders, or bition was 
Special Pardon,) is admitted to the Benefit of his Clergy, he ſhall granted in the 
ve the ſame Advantage of the Statute without being burnt in the Hand, 8 * 
others ſhall have upon ſuch Burning; for the Words of the Statute, Rotulo 2574. 
t the Party after ſuch Clergy allowed, and Burning in the Hand, ſhall cited, Hob. 
enlarged, &c. ſhall have this Conſtruction, that he ſhall be enlarged, &c. „ 
on burning where Burning ought to be. © Hob. 294. 
52. 132. It is holden, That after a Man is admitted to his Clergy, *% 5 
«© actionable to call him Felon, &c. becauſe his Offence being pardoned Hob. 294. 
the Statute, all the Infamy and other Conſequences of it are dikcharged. Vide Hob.67. 
dect. 133. How far a Perſon convicted of a Crime within the Clergy, 1 rhe. 
d praying or being ready to pray it, but not actually admitted to it, pl. 6. and the | _ 
ll be within theſe Statutes, ſhall be conſidered, Ch, 37. e Do of , 
dect. 134. It is enacted by 5 Anne, 6. That where any Perſon ſhall be | 
wit of Larceny, the Fudges ſhall at their Diſcretion award him to the Work- 
uſe, or Houſe of Correction, there to be kept without Bail, not leſs than fix 

onths, nor more than two Years from the Conviction; an Entry whereof is to 
Wade of Record, &c. And if ſuch Offender eſcape, be ſhall be committed to 
e ſuch Houſe, there to remain not leſs than twelve Months, nor more than 
r Nears, &c. 7 cho, 
Se. 135. It is enacted by 4 Geo. 1. c. 11. and 6 Geo. 1. c. 23. That 
ere any Perſon or Perſons ſhall be convicted of Grand or Petit Larceny, or 
y felcntous ſtealing or taking of Money, Goods, or Chattels, either from the 
ſon, or the Houſe of any other, or in any other Manner, and who by the 
rw ſhall be intitled to the Benefit of Clergy, and liable only to the Penal- 
5 of burning in the Hand or whipping, (except Perſons convicted for recei- 
no or buying ſtolen Goods, knowing them to be ſtolen) it ſhall and may be law- 
for the Court before whom they were convitted, or any Court held at the 
ne, or any * other Place with the like Authority, if they think fit, inſtead of * Viz. by 6. 
tering any ſuch Offenders to be burnt in the hand, or whipt, to order and di- Geo. 1. ch. 
that ſuch Offenders ſhall be ſent, as ſoon as conveniently may be, to ſome We 
b1s Majeſty's Colonies, and Plantations in America, for the Space of ſeven 
ors: And that Court before whom they were convicted, or any ſubſequent 
ut, with like Authority as the former, ſhall have Power to convey, transfer, 

make over ſuch Offenders, by Order of Court, to the Uſe of any Perſen or 
ens who ſhall contract for the Performance of ſuch Tranſportation, to him, 
them, and bis and their Aſſigns, for ſuch Term of ſeven Tears. And where 
p Perſons ſhall be convitted of any Crimes for which they are excluded their 
gy, and the King ſhall extend his Mercy to them upon Condition of Tranſ- 
ation to any Part of America, and ſuch Intention of Mercy be ſignified by 

rincipal Secretary of State, it ſhall be-lawful for any Court, having pro- 
' Authority to allow ſuch Offenders the Benefit of a Pardon, to order and di- 
bt tre like J. ranſportation, to any Perſon (who will contract for the Per for- 
Mice thereof”) of any ſuch Offenders, as alſs of any Perſon convitt of recei- 
bs or buying ſtolen Goods, knowing them to be ſtolen, for the Term of four- 
Jars, in Caſe ſuch Condition of Tranſportation be general, or elſe for ſuch 
ler Term as ſhall be made Part of ſuch Condition; and ſuch Perſon ſo con- 
= of tracting, 


Provided, that the King may pardon and diſpenſe with any Zach Trap 


authentic; Certificate from the Governor or Chief Cuſtom-H ouſe Offer. 
may nominate two or more Fuſttces of the Peace for the Place where ful 


ken by Order of Court, and to cauſe fuch Felons to be delivered to ſuch d 


ſtices to the next Court held with the like Authority, to be filed, &c. 
Seck. 138. And it is farther enacted, That all Charges in or abut fi 


| for the County where he ſhall be apprehended, &c. or from whence he unk. 


Of Clergy: D 
trating, and bis Aſigns, ſhall have an Intereft in the Service of 4, 
Offenders. for ſuch Term of Years ; And if any ſuch Offender det 
Great Britain or Ireland before the End of his Term, be ſhall bs ag, .* 


puniſhed as any Perſon attainted of Felony, without the Benefit of Co & 


at ty 


Li 


tion, and allow of = Return of ſuch" Offender, paying his Owns 
Time, ſucb Sum as ſhall be adjudged reaſonable by any two Fuſticy 
Peace where ſuch Owner dwells; and where any ſuch Offenders ſhall 
ported, and ſhall have ſerved their Terms, ſuch Services ſhall hay fh 
feet of a Pardon, as for the Crimes for which they were tranſporte] * 

Sect. 136. And it is farther enacted, That every ſuch Perſn pr 
any ſuch Court ſhall order any ſuch Offenders to be transferred or qm 
ſhall before ſuch Offenders ſhall be delivered to them, contract with fuck Dy 
ſon as ſhall be appointed by ſuch Court, and ſhall give ſufficient Sur | 
the Satisfaction of ſuch Court, for the tranſporting ſuch Offenders 1 
Plantation in America, to be ordered by ſuch Court, and the Procyr 1 


the Place, of the Landing of ſuch Offenders, &c. and thetr not return 
the wilful Default of ſuch Contrattyr. If = "i 


Se. 137. And it is farther enacted by 6 Geo. I. c. 23. That th (w 


fenders ſhall be convicted, who ſhall have Power to contract with any Pr 
or Perſons for the Performance of the Tranſportation of ſuch Offenteri;a 
to order ſuch and the like Security as the ſaid former A direfts tv 


tractors; which ſaid Contracts and Security ſhall be certified by the ſail ) 


Contracts, &c. ſhall be born by each County, &c. for which the Curt 
held; and that the reſpective Treaſurers ſhall pay the ſame. And that alk 
curities for Tranſportation ſhall be by Bond in the Name of the Clerts ifit 
Peace, &c. and the Money recovered ſhall be to the Uſe of the r:vin 
Counties, &C. He. e 
Sect. 139. And it is farther enacted, That the Perſons ſo contrating 
&c. may carry ſuch Offenders towards the Sea Port, &c. and that f- 
Perſon ſhall reſcue ſuch Offenders, or aid them in making their Eſcape, 
they ſhall be deemed guilty of Felony, without Clergy. And that if am In 
ordered for Tranſportation ſhall be afterwards at large within am Put 
Great Britain, without ſome lawful Cauſe before the Expiration of his in 
and be lawfully convict thereof, he ſhall ſuffer Death without Clergy 4 
may be tried before Fuſtices of Aſiſe, Oyer and Terminer, or Gaol- Dum 


dered to be tranſported, &c. and that the Clerk of Afiſe, and Clert pi 
Peace, where ſuch Orders of Tranſportation ſhall be made, ſhall on Nh 
of the Proſecutor, &c. certify briefly a Tranſcript containing the Tens 
every Indictment, Conviction and Order "of Tranſportation to the Jute! 
A ſiſe, &c. which ſhall be a ſufficient Proof of ſuch Convittion and Ori 
Tranſportation. 2 ene v7. 


C HA 
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CHAP. XXXIIVL. 
e Pleas, in Abatement. 


IN Ernie on TREE Ws + 


a ND now I come to Pleas in Abatement, which having already cons 
1 A fdered ſo far as they particularly relate to Appeals, Indictments, 
i 1 Informations, in the ſeveral Chapters concerning them, and ſhewn 
Chap. 23. from Section 102, to Section 128. what Pleas are good in A- 
6 tement of an Appeal; and in Sections 128, and 137. That an Appel- 
may plead as many of them as he pleaſes, unleſs they be repugnant 
one another, and afterwards take the General Iflue ; and in Chap. 25. 
Z. 12. That the ſame Matters may be pleaded. to an Appeal on an Ar- 
gnment thereon at the Suit of the King, as on an Arraignment at 
e Suit of the Party, and in the ſame Chapter, Sections 68, 69, 70, 
what Miſnoſmers, &c. may be pleaded in Abatement of an Indict- 
nt; and in Chap. 26. Sections, 63, 64, 65. What Pleas are good in 
Watement of an Information; and having conſidered Demurrers in A- 
ement, Chap. 3 1. Se. 5, 6, 7. 1 ſhall in this Place take Notice only 
the following Particulars; 5 bt 3 28 55 | 
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ed. 1. Firſt, That it hath been holden © that it is no good Plea * 1 Jon. 199. 
Abatement of an Indictment, as it is of an Appeal, or Information; 7 8. 3.64 
at there is another Indictment againſt the Defendant for the ſame 126. 

ffence. But in ſuch 4 a Caſe the Court in Diſcretion will quaſh the firſt Fong 26. ſect. 
dictment if any Fault can be found in it. 1 — 
dect. 2. Secondly, That where an Indictment of x Capital Crime is a- 147: 


ed for a Miſnoſmer of the Defendant's © Chriſtian Name, the Court * . . 


| not diſmiſs him, but cauſe him to be Indicted de news. by his true ft. 70, 71; 
ume, and arraign him again on ſuch new: Indictment. For I take: it to N 0-0 
ſettled s at this Day, That regularly a Defendant ſhall not be diſmiſſed 176, 236. F: 
F an Inſufficiency in an Indictment or Appeal for a capital Crime. Coo. Ca. 371, 
Sf. 3. Thirdly, That a Defendant appearing Gratis, and by Attor- P Wide ch. 23. 
to an Information, may * plead a Miſnoſmer in Abatement, as well 7 jan 
if he had appeared in proper Perſon; for if he be not the Perſon in- ch. 25. ſect. 
dded, the Attorney General may reject the Plea, and ſign Judgment on 2 11 fl. 
INihil dicit; but if he accept the Plea, he thereby admits him that pleads 4 41- pl. 7. 
to be the Perſon concerned to make a Defence, and therefore ſhall not n. Ninot 
erwards fay that it doth not appear but that the Plea might be put in core. 86. 
a Stranger. | + ON, Yo ay Bro. Miſnoſ.” 
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det the Books cited ch. 23, ſet. 11, Lett. a, » Adjudged Trin. 4 Geo. 1. between the King and Weſtby. 


CH AP. 


400. 40. 4a Life for one and the ſame Offence, more than once. From whence it 


other Parts 1. How far he who pleads this Plea muſt be ready to produce i 


) a 10 
Coro. 120 or 121. 2 Leon. 161. Vide infra ſect. 14, 15. 47 E. 3. 16. pl. 27. Abridged Fits, Cor. 


| Of the Plea of Autrefoits acquit. Doo 


_ CHAP. XXV. 
Of the Plea of Auttefoits acquit 


P Leas in Chief are either, 


1. In Bar, or 5 
2. The General Iſſue. 


As to the Pleas in Bar, having ſhewn already, Chap. 2 3. Sell 130, wi 
Pleas of this Kind to an Appeal are good, which ſhew that the Pant 
had never any Right to bring it; and in Sections 131, 13a, 133. uin 
a Retraxit, Nonſuit, Diſcontinuance, or Abatement, of one Appeal ng 
be pleaded in Bar of another; and in Se&0n 134. where the Bring 
of an Appeal againſt one Perſon will be a Bar to a ſubſequent ons 
gainſt another Perſon not named in the Firſt ; and in Section 13 5. wi 
a Releaſe will bar an Appeal; and in Section 136. where an Applai 
may be barred as to one Apellee, and continue his Suit againſt the Rh 
and in Section 137. what Pleas of this Kind are conſiſtent with the Gaz 
ral Iſſue, and in Ch. 26. Sect. 64, 65. what is a good Plea in Bur to 

Information, I ſhall in this Place only conſider, _ 


1. The Plea of Autrefoits acquit. * 
2. The Plea of Autrefoits attaint or convictkt. 
3. The Plea of a Pardon. See at} 


$$ 6&1.) ee firſt of the Plea of Autrefoits acquit, which is ground 
„N ie cog 5. . Ai 5 a N . * 
Lett. A. on this Maxim, That a Man ſhall not be brought into Danger of l 


On of : generally taken, by all the Books, ® as an undoubted Conſequence, tu 
pl. 14 where a Man is once found Not guilty on an Indictment or Appeal itt 


Ars * from Error, and well commenced before any * Court which hath Jut 
9, 12, 8g. diction of the Cauſe, he may by the Common Law in all * Caſes whati 
2 ug. ever plead ſuch Acquittal in Bar of any ſubſequent Indictment or Angel 
: C Fr J F for the ſame Crime. But for the more diſtin Underſtanding hereof [ lil 
> See the Au- particularly conſider, == q 
thorities ci- | 175 

ted to all the 


of this Sb Record of his former Acquittal 3 
3.2: pl 36. 2. Where a Variance between the Record of the former Acquittl 
* Vide infa the Indictment or Appeal to which it is pleaded, may be helped. 


7 1 infra 3. How far other Diſcharges of a former Proſecution have the fu 
ſe. 9. Effect as an Acquittal by Verdict. 
© Vide infra | 3 


ſect. 10. f 25 E. 3. 44. pl. 16. Abridged Fitz. Coro. 136. 41 Al. 9. Abridged F 


Bro. Appeal, 14. 


4 Hor 


hap. 35 Of the Plea of Autrefoits acquit. 23069 
4. How far it is neceſſary that the Indictment or Appeal in the Recbrd 

be Acquittal be free from Error, and well wing oe ney EG Of 

Whether an Acquittal in any Court which has a Juriſdiction be ſuf- 

kcient for this Purpoſe. ; fl 25 | we . 

0. How far an Acquittal of a Perſon as Principal will bar a ſubſequent 

proſecution againſt him as Acceſſary, & e converſo, how far an Acquittal 

ta Man as Acceſſary will bar a Proſecution againſt him as Princi- 

bal 


7 How far the Law is altered in theſe Reſpects as to an Indictment of 
Path, by 3 H. 7. 1. 


5-8. 2, As to the firſt Particular, viz. How far he who pleads this 

Plea muſt be ready to -produce the Record of his formal Acquittal, I take 

t to be * agreed, that ſuch Plea being a Plea in * Bar, and the Record «s.P. C.1og; 
not in the Cuſtody of, nor the Property of him that pleads it, there is 11 4 
no need to plead with a profert ſub pede figilli ; but the Defendant ſhall , H. H. P. C. 
Wave a © Day given him to bring it in. And there is in Brook a Note of 241, 242, 

z * Caſe in the Time of Edt. 3. wherein a Plea of Autrefoits acquit was p. C 23. 
lifallowed, becauſe the Defendant ſhewed forth the Record when he plead- Fitz. — 8 
d it ; and the Book gives this Reaſon, That the Record ought to come be- 2 de 


ſore the Court by Writ. | | Vs 


Sec. z. As to the ſecond Particular, viz. Where a * Variance between Entr. 385. 
the Record of the former Acquittal, and the Indictment or Appeal to Fe 4: ſeems 
hich it is pleaded, may be helped: I take it to be clear, That if the » co, Lit, 


J 


it; Nature of the Crime be in * Subſtance the ſame, a Variance may W 
1 y be helped by proper * Averments. And therefore if a Man be na- — the! Chap: 


ed in the firſt Record Yeoman, and in the ſecond Gentleman, yet it ſeems don. 
clear, That he may make good the Variance, with an Averment that“ 8 

e only was meant under each Addition. Alſo if a Man be acquitted of ane — Fe 
n Indictment of Murder or Robbery cujuſdam * ignoti, and afterwards ar- 232. 
agned on an Indictment for the ſame Fact, deſcribing the Perſon killed 4 15 eds: 
pr robbed by his proper Name; yet it hath been holden, That he may Hut 26 A. 
plead the Acquittal in Bar, averring that both the Indictments are for pl. 15. 

he very fame Felony. Alſo if the Perſon kill'd be deſcribed by his pro- A 
der Name and Surname in the firſt Indictment, and by the ſame Chri- 19. 
an but by a different Surname in the ſecond, yet it hath been ! ad- 1 8. 4. 
udged, That he may plead an Acquittal on the firſt in Bar of the ſecond Abridged 5 


„* ndictment, averring that the Perſon ſo differently named was one and Fitz. Mon- 
5 he ſame Perſon. But it ſeems ® adviſeable in ſuch Caſe to add a farther _ P 


werment, That the Perſon killed was known as well by the Name in Bro. Coro. 29. 
he firſt, as by that in the ſecond Indictment; for if he were never known 9H: 7. 19. 
dy the Name in the firſt Indictment, I much queſtion whether the De- Abridged 

endant could be found guilty upon it; and if he could not, it ſeems plain Bro. Appeal, 


Fu his Life having never been in Danger by it, the Acquittal upon it * 
cannot be any Bar to a ſubſequent Indictment. But if there be no o- ' Vide 2 Keb. 


ber Variance between the firſt and ſecond Indictment but only as to #95: 1. 71. 


0 4 . . . „57 2. 
Times when the Crime is alledged to have been committed, or as g1 4.7 * 


o the v Places being both in the ſame County, there is no Doubt but 3 P. A 168. 
| | | | 18 | tter B. 

| ? £S.P.C.10g. 

| 8 8 Vide Keil. 58. a. i Vide ſupra ch 25. ſect. 73. k Keil. 26. b. Dy. 285. pl. 38. . 
5 DIED 26 Aſſ. pl. 15. Abridged Bro. Coro. 98. Fitz. Coro. 189. Crompt. Juſt. 112. pl. 12. 
105. Letter C. 2 H. H. P. C. 244. Vide 11 Hf. 4. 41. pl. 6. Abridged Fitz. Monftrans de faits, 128. 
n 31. Cars, 29. 1 Rol. Rep. 368. pl. 22. m Vide H. P. C. 246. S. P. C. 105. Letter C. Crompt. 
44. Vie . Vide ſupra ſect. 1. & infra ſect. 8, 9, 10. e H. . . 26. H. H. F. U. 
Cn 2 5 pl. G5. Abridged Fitz. Coro. 179. S. P. C. 105. Letter C. 11 H. 4. 41. pl. 6. Abridged 
Al. pl. 78 arlance, 31. Fitz, Monſtrans de faits, 128. 25 Ed. 3. 44. pl. 16. Abridged Fitz. Coro. 126. 


ns Abridged Fitz. Coro. 166. : 2 
k. C. IO, Letter 8 64" Non By Crompt. Juſt. 112. pl. 13. » H. P. C. 246. 2 H. H. P. C. 245. 
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up. 35. OH the Plea of Autrefoits acquit. 37 
4 he is barred for ever. But granting this to be a good Reaſon, ' .. © 1 
qch yet it ſeems difficult to make out, the very ſame may be ſaid at 
Day as to an Indictment, which ſince 21 H. 8. 11. intitles the Pro- - Vide ſopra 
tor to a Reſtitution alſo. Beſides, taking the Law as it ſtood former- ch. 23. ſect. 
| why may not a Jury of one County try whether a Felony therein * 

ed, be the ſame whereon the Party was before acquitted in another | 


aty, in the Caſe of a ſecond Indictment, as well as of a ſecond 


* 


We . It ſeems that it is no Plea to an Appeal of Larceny, That 
Defendant hath been found Not guilty in an Action of Treſpaſs Bro. Appeal, 
uch againſt him by the ſame Plaintiff for the ſame Goods; for Lar- a 
y and Treſpaſs are entirely different: Alſo it ſeems a general © Rule, ch. 36.ſed. 7. 
t a Bar in an Action of an inferior Nature, will not bar another of a „ ee 
Lrior, Yet it ſeems, That an Acquittal in an Indictment of Mur- 110 14.16. 
ences are in Subſtance the ſame. But it is clear, That an Acquittal of . 
Felony is no Manner of Bar to a Proſecution for another in Sub- 246. 
ce different, whether committed before or at the ſame Time with that 550 gd 
Ewhich he is acquitted ; and therefore if a Man commit a Burglary, . PC. 244 
| teal the Goods of A. and B. and be indicted for the Burglary, and Bro. Coro 11 
ling the Goods of A. and acquitted ; it hath been adjudged, * that he TINS 
ot plead ſuch Acquittal to an Indictment for ſtealing the Goods of 

But it ſeems agreed, That he may plead it to a ſecond Indictment 

the Burglary. 18 1 3 
der. 6. As to the third Particular, viz. How far other Diſcharges 23. fel. 
a legal Proſecution have the ſame Effect as an Acquittal by Verdict: To A a 
ving ſhewn already in the 5 Chapter of Appeals, how far the Diſcharge 4 pl. 6. 
ne Appeal will bar another, I ſhall only add in this Place, That not- 54 BA 
thtanding the“ Allowance of a Pardon, or any other Bar of one In- firans de 
ent, ſeems to be pleadable in Bar of another ; and by the like Rea- Mt, 83 

| whatever hath been allowed a good Bar of one Appeal may be plead- Appeal, 33. 
In Bar of another: Yet it ſeems that no other Diſcharge of an Indict- Variance, 31. 
nt will bar an Appeal, and no other Diſcharge of an Appeal will bar oy ak 17 
Inditment, but only an Acquittal by Battel, or an Acquittal by Ver- 2 H. H. P. C. 
on the General Iſſue, finding the Defendant's * Innocence; as where? Ae 
nds him Not guilty on ſuch an Iſſue, on an Indictment or Appeal of — wo 
Felony whatſoever or where it finds him guilty of Homicide /e de- 8. F. C. 1692. 
pendo, or per infortunium, on an Indictment of Murder. But it hath been hwy 


m | . Cro . Juit. 
deed, ® That where a Demurrer by an Appellant to a Tender of Bat- . * 


or to a Plea, hath been adjudged againſt him, 7 4 Co. 46. b. 
afterwards arraigned at the Suit s _ e . 
d. 7. It is ſaid by Sir Matthew Hale in the Chapter of Autrefoits Crampr. Juſt. 
ut, That an Acquittal by Battel in an Appeal is no Bar of an In- 2 H. * 
ment. But I find no other Authority to this Point but a Note in Fitz- 2 H. HPC 
t of la Caſe to this Purpoſe in the Time of King Edward the Se- 249 _ 
d. To which it may be anſwered, That this Matter is only ſpoken oP 5 85 
Incidentally, and not adjudged, And that Staundforde in the ſame Place 3 
ere ne Cites it, makes a Quœre, whether it be Law or not. And it .F. C. 106. 
| preſly holden by Bra&on, à That an Appellee who vanquiſhes the Ap- 2 * 
1 Battel, ſhall go quit not only from all other Appeals, but alſo = Pug 
Fx of the King ; becauſe by this he clears his Innocence againſt 
I four Manner, as if he had put himſelf upon his Country, and his 
bad acquitted him. Alſo it is admitted by Sir Matthezy Hale in the 


* Chapter 


19 ſect. 8. 


„ꝛRie. 3 14. a. 


will be a good Bar of an Indictment of Petit Treaſon, hecauſe both © 3 Inſt. 213. 


Bro. Coro. 29. 
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Juſt. 112. | 0 
But this ſeems repugnant to all other Books, and to what is ſaid by Staundforde himſelf, in the very fame Pag: l 
but this is maniſeſtly miſprinted, and the Word Acquit put for Attaint. f Crompr. Juſt. 111. pl. 45. 978 
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37k OF the Plea. of Autrefoits acquit. bak 
H. p. C. zoo. Chapter of Indiments, That if an Approver be vanquiſheq . 
2 H. H. P. C. joined on his Appeal, he ſhall be hanged, and the Appellee di e 
Vide fagra without being arraigned at the Suit of the King. Alſo it hath wi, 
ch. 25. ſet. judged, That upon ſuch a Vanquiſhment the Appellee is Intitled 
"0 He. Damages againſt the Appellant, as being legitimo modo acquietaty oY 
l. 1. © ſeerns © neceſſarily to imply that he is finally acquitted as well 

FP. C. 168. King as againſt the Party. _ ei Baden - 8 20 2 
1 Se. 8. As to the fourth Particular, viz. How far it is noc 

98. the Indictment or Appeal in the Record of Acquittal be free from . 
4 168. and well commenced : I take it to be ſettled * at this Day, «1 
Supra ch. 23, Where- ever the Indictment, or Appeal, whereon a Man is 0 4 


I 1 


0 f ; - . Ul 
Te 8 ſo far erroneous (either for want of Subſtance in ſetting out the (; 
E „ & 6 .1 * , — — f a N a, 
Fong rh of Authority in the Judge before whom it was taken,) that ny 


ſe. 140. Judgment could have been given upon it againſt the Defendant the | 
*4 Co. 45-2: quittal can be no Bar of a ſubſequent Indictment or Appeal, baut 
H. P. e. 44, Judgment of Law the Defendant was never in Danger of his Lik f 
245-  _ the firſt ; for the Law will preſume prima facie that the Judges wolln 
2 H. H. P. C. have given a Judgment, which would have been liable to have hay 


Inſt. 214. verſed. But if there be no Error in the Indictment or Appeal, by 


nz. Coro. only in the Proceſs, it ſeems agreed, That the Acquittal will be aw 

Supra ch. 23. Bar of a ſubſequent Proſecution, notwithſtanding fuch Error; tle k 
85. * Reaſon whereof ſeems to be this, That ſuch Error is * ſalved by teh 
rompt. juſt. WS» > 77 


112. pl. 14, Pearance. 


15, 16, 19. Sect. 9. It ſeems agreed, That an Acquittal on an Appeal bag 
1 7580 11. by one who had no Right to bring it, as by any other Woman ' 
9 H. 5.2. pl.). cept the Wife of the deceaſed, or by any other Man except the nen i 
Abridged is no more a Bar to an Appeal by another Appellant, or to an Ind 


3 than an Acquittal on an inſufficient Appeal or Indictment would harht 
Fitz Cor. 68, Seck. 10. As to the fifth Particular, viz. Whether an Acquittalna 


Te OD Court which has a Juriſdiction, be ſufficient for this Purpoſe : Nou 
'o be of O. ſtanding the ® Opinion in the Book of Aſiaes, That no Acquittal ind 


Pinion, That other Court can be any Bar to a Proſecution in the Court of U 
an Acquitta! Bench, becauſe that is the Higheſt Court, I take it to be ſettled "al 
ous Appeal, Day, That an Acquittal in any Court whatſoever, which has a Ji 
is a good Bar diction of the Cauſe, is as good a Bar of any ſubſequent Proſecuim 
gun => 5 de the ſame Crime, as an Acquittal in the Higheſt Court. And therdat 
reverſed by hath been adjudged, * That an Acquittal of Murder at a Grand 9d 
To. os in Wales, may be plead to an Indictment for the ſame Murder in Eng 
Lett. B. cited For the ? Rule is, That a Man's Life ſhall not be brought into ln 


in Crompt. for the ſame Offence more than once. 


pl.15. 
in the ſecond Edition of Hale's Pleas of the Crown, there is a Note to the ſame Effect with what is ſaid in dur 4 


ſect. 15, 16. 4 Co. 46. 8 Fitz. Coro. 444. 9 H. 5. 2. pl. 7. Abridged Bro. Appeal, 39. Coro, 7 
Coro. 68. S. P. C. 106. Letter B. 169. Letter A. Crompt. Juſt. 112. pl. 15. 2 H. H. P. C. 248. 1 
27. ſect. 107. 20 H. 7. 11. b. 12. a. 21 H. 6. 28. b. 29. a. Abridged Bro. Appeal, 41 * 
pl. 14. S. P. C. 106. Letter B. H. P. C. 245. 2 H. H. P. C. 249. Supra ch. 23. fect. 36, 3738 i 
ch. 23. ſeft, 39, 40, 41, 42: 9 Aff. pl. 15. 2 4 Co.45. b. Raſt. Ent. 385. pl. 4 1 #4, 
Abridged Fitz. Monſtrans de faits, 128. 25 E. 3. 44. pl. 16. Abridged Fitz. Coro. 136. 41 A. pl 9 4 
Bro. Coro. 120 or 121. Crompt. Juſt. 112. pl. 8. Fitz, Coro. 220. „I Ley. 118. 1 Sid. 179- 
ject. 41, 42. P Supra ſect. 1, 8, 9. 5 | IO gk 
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ip. 35 Of the Plea of Autrefoits acquit, 473 
of, 11. As to the ſixth Particular, viz. How far an Acquittal of 4 
on as Principal will bar a ſubſequent Proſecution againſt him as Ac- 
ry; & e converſo, how far an Acquittal of a Man as Acceſſary will 
Proſecution againſt him as Principal: It ſeems to be? ſettled at this * Kely. 25,16 
1, That an Acquittal of a Man as Principal is no Bar of a ſubſe- _ "7x3 
nt Proſecution againſt him as Acceſſary after the Fact, becauſe ſuch 244 
wittal clears him only of the Charge of having committed the Fact, f. f. G 195- 


ich being a Crime entirely different from that of receiving him that 1 Juſt. 


i 


committed it, there ſeems no more Reaſon that the Acquittal of it 42. pl. 18. 
ald Bar a Proſecution for the Receipt, than if they were Offences that fl 7: 


: | We | Pills 27 Aſſ. pl. 10. 
no Manner of Relation to one another. But it is © holden in ma- Abridged 


Books of good Authority, (contrary to what is admitted * to have Fitz. Co 
n the ancient Law,) that the Acquittal of a Man as Principal is a good Bro Coro. 
of a ſubſequent Proſecution againſt him as Acceſſary before; for it is 105. 
| That ſuch an Acceſſary is in ſome Meaſure'* guilty of the Fact} a”. B. 2. 
therefore that an Acquittal which clears a Man from being guilty 1 "SY 
the Fact, doth by Conſequence clear him from being ſuch an Acceſ- Coro. 282. 
And this ſeems reaſonable upon the Suppoſition that a Man may r 


ound guilty of an Indictment againſt him as Principal, upon Evidence Low * 5. 


ich only proves him to have been an Acceſſary before. But if a Man oc 5. 0 
not be found guilty of ſuch an Indictment upon ſuch Evidence, as it is "pg 
nely * holden that he cannot, it may with great Reaſon be ſaid, that H. P. C. 224. 
Acquittal of him as Principal no way acquits him as Acceſſary be- H. H. p. C 
; for if ſo, he might fave himſelf by a mere Slip in the Indict- 2d 
nt, and bar all other Proſecutions by an Acquital on a Trial, which Crompt. Juſt. 


Truth never brought him into Danger of his Life. And it is upon my 


Suppoſition, as J ſuppoſe, that it is holden in ſome > Books, con- But the Prin- 
to thoſe abovecited, that one who has been acquitted as Principal os 


/ : | | rity in the 
be tried Aagain as cceſſary before, as well as after. 014 Book. is 2 


ell. 12. But it ſeems agreed, that an Acquittal of a Man as Acceſſa- E 3: 29- ff 
before, or after, is no Bar to a ſubſequent Proſecution againſt him as pi. OP 
cipal, | | | 150. 

ef, 13. Alſo it hath been holden, that an Acquittal of a Man as which fems 


6 : G 8 4 inconſiſtent 
eſſary to one Principal, will not ſave him from being arraigned after- with it ſelf; 


ds as Acceſſary to another in the ſame Fact; but for this I ſhall refer for the Words 
Chap. 29. Sect. 46. . Ms are for an Ex- 


; | ; 2 5 ample, that 
deck. 14. As to the ſeventh Particular, v/z. How far the Law is al- a Man may 
ln theſe Reſpects as to an Indictment by 3 H. 7. 1. It ſeems agreed, in ſuef Cale 


| | ; f : ? be twice put 
hat by the Common Law an Acquittal on an Indictment might be to . 4 


aded in Bar of an Appeal of Death, in the ſame Manner as an Acquit- We award 


of any other Felony might be pleaded in Bar of a ſubſequent Proſe- 3 
jon, and therefore in Favour of Appeals a general Practice was intro- Fitz. Coro. 


ed, not to try any Perſon on an Indictment of Death, till after CLEA. 


8 | : all other 
That a Man acquitted as Principal, cannot be ſo much as arraigned as an Acceſſary after. And 


L pl * Abridged | Bro. Coro. 165. and Fitz. Coro. 200. extend only to the Caſe of an Acceſſary after. And 
1 Pl. 26. Abridged Fitz. Coro. 463. expreſly goes upon the Suppoſition, that a Man may be found guilty as 
Pal, upon Evidence which only proves him Acceſſary. 48. P. C. 105. Lett. B. Fitz. Coro. r. 
es ſupra ch. 29. ſect. 13, 14. H. P. C. 266. Keilw. 107. Daliſ. 14. 8 Vide ſupra ſections x, 8, 9, 
uw. 107. Dalif. 14. Lamb. B. 2 ch. 7. © Crompton's Juſtice 43. pl. 30. Bro. Coro. 186. k Vide ſupra 


25. ſect. 15. 21 H 6. 28, 20. Abrid 

: 1. O. 28, 29. Abri ged Bro. Appeal 41. 44 E. 3. 25. pl. 36. Abridged Bro. App. 12. H. P. C. 
* E. 3. 16. pl. 27. Abridged Fitz. Coro. 104. Bro. Appeal, 33, 35, _ 2 e But this is 
EX % 47.0% pl. 1. * Vide ſupra ch. 25. ſect. 15. Crompt. Juitice 111. pl. 2, 3. Kely. 95, 96, 97, 
by 2 4 : * A * bg N e 2 * A. N ops 9. 32 Aſſ. pl. 8. Abridged Bro. Ap- 
8 0 . 2 . 6 11 ro. £ 2, 5 5 g ; | . 

Ft Abridged Bro: eee . 


2 the 


; for it ſays, 


gd 


374 Of the Plea ef Autreſoits acquit. hoy 
the Year and Day had been paſſed, by which Time it often hay 
that all was forgotten; and for Reformation thereof it is enaBed. Ti, 
any Man be ſlain or Murgered, and thereof the Slayers, Murder, 

tors, Maintainers and Comforters of the ſame, be indicted, that 1, * 

| Slayers and Murderers, and all other Acceſſaries of the ſame, be a 

ed and determined of the ſame Felony and Murder at any Time af the , 

Suit, within the Year after the ſame Felony and Murder done, aud wy, 
be Year and Day for any Appeal to be taken for the fame Felony gr Me 
And if it happen any Peron named as: Principal or Acceſſary-to be nh 
any ſuch Murder at the King's Suit, within the Year and Day, Aut 

the ſame Fuſtices afore whom he is acquitted, ſhall not ſuffer bim is gu alm 

« Vide fapra | but either to remit him again to the Priſon, or elſe to let him 10 Bailgi 

ch. 33.5t21- their Diſcretion till that Year and Day be paſſad. And if it \fartune th | 

| Linz G. © Pelons or Murderers, and Acceſſaries ſo arraigned or any of them to lx un 

Crompt. Juſt. or the Principal of the ſaid Felony, or any of them to be attainted, ti g 

11. Pl. 2. 3. next Heir to him fo flain, as ſhall require, may take and have their Ay 
the ſame Death and Murder, within the Year and Day after the fame Felm, 

Murder done, againſt the ſaid Perſons ſo arraigned and acquit, and al 

their Acceſſaries, or againſt the Acceſſaries of the ſaid Principal, wa 

them, ſo attainted, or againſt the ſaid Principals ſo attainted, if thyh 

live, and the Benefit of his Clergy theresf before not had; and that th þ 

pellant ſhall have ſuch and like Advantage, as if the ſaid Acquittal n 4 

vide S.P.C. fainder had not been, the ſaid Acquittal or Attainder notwithſtanding, | 

404 Paſt Sta. Set. 15. It ſeems © agreed, That this Statute ſhall not be conf 

tutes, Title to extend to any other Appeal but of Death, nor to any other Aug 

Murder, 2. but upon an Indictment; from whence it follows, That an Aequittla 

: 55 7 28 Indictment, or Appeal, for any other * Felony except Death, may {ll 

2 H. H. P. C. pleaded in Bar of an Appeal for the ſame Crime, and that an Acqua 

855. C. 10, an Appeal of Death © may ſtill be pleaded in Bar of an Indictment, ui 

Lett A. © ſame Manner as by the Common Law. ; ä 

H. P. C. Sec. 16. How far a Perſon found guilty of Manſlaughter, or d 

5. B. C07. micide ſe defendendo, on an Indictment of Murder, is liable to be ti 

Lett. A gain upon an Appeal by Force of this Statute, ſhall be conſidered n 

H. F. C. next Chapter. 8 


244» 245 
. 


Lett. A. Crompton's juſtice, 111. pl. 2, 3. 


11 


hap. 36. Of the Pla of Aurrofoisutaing ar convict. 375 
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CHAP. XXVI 


Of the Plea of Autrefoits attaint or convict. 


g. l. T ſeems to be generally agreed, That where-ever a Man *H.P.C.247. 


is attained of Felony, either by Judgment upon a Verdict, « — + C. 

by * Outawry, Or Abjuration, whether upon an Indictment or Ap- 8. P. C. 107. 
al, he may plead ſuch Attainder to any ſubſequent Indictment or A 3 5 
al, for the ſame or any other Felony. And two Reaſons are given for Sn 
ch Plea to a ſecond Proſeeution for the ſame Felony; Firſt, © Becauſe 3 Iaſt. 213, 
e Life of the Defendant was in Danger by the firſt; and it is againſt ug. 
Maxim of Law to bring a Man into ſuch Danger more than once for 8. 38. 
e and the ſame Offence: 2dly, * Becauſe generally the proceeding in * mo this 3 

ſecond Proſecution cannot be to any Purpoſe, 5 the Party is 29 Ds 
ad in Law by the firſt Attainder, and hath forfeited all that he can pl. 3. bu no 
ſeit, and therefore it is ſaid, That it is equally abfurd to attaint him Neel * 
* ſecond Time, as to attempt to kill one who is already dead. And Quare in the 
is is the only * Reaſon I nd any where given for the Plea of Autre- 1 
its attaint of one Felony to a Proſecution for another. But where both n —4 Core: 
theſe Reaſons fail in the firſt Caſe, and the latter of them in the 136. 
cond; and alſo in ſome other Caſes, for ſpecial Reaſons, the Plea of Vids 13 H.8. 


trefoits attaint ſeems to be of little Effect, as in the following In- E ag 


12 Co. 100. 
ances. | | by | 85 H. 7.19. 
dect. 2. Firſt, where the firſt Attainder is reverſed for Error, after Abridged 


hich it can neither be pleaded to a Proſecution for the ſame or any other Bro. Appeal, 


cony ; becauſe by ſuch Reverſal the Attainder is of nos more Force $9: Coro.'1 * 


jan if it had never been: And if an Acquittal on an erroneous Indictment 107. Lett. B. 


Appeal will not bar a ſubſequent Proſecution, ſurely a fortiori an At- H. P. C. 247. 
inder reverſed will not do it. But it is agreed to be a good Bar while it Go. El. 6 
nds unreverſed, becauſe it is not void but voidable only. _ | Cromp. 113. 

dect. 3. Secondly, Where the Attainder was at the Suit of the King 1 Ms 
d pardoned, and after the Party is proſecuted upon an Appeal; for 4 E. ,**7 


| 5 8 44 E. 3. 44. 
s an allowed Maxim, that the King cannot bar the Suit of the Sub- pl. 57 


Kt, and if he cannot bar an Appeal by pardoning the Offender before — | 
appear whether he be guilty or innocent, there cannot but be much leſs 6H. ia 


H. 4. 6. pl. 29. 
eiſon that he ſhould bar it after the Guilt appears by a Judgment Abridged 
* ppeary: by a dgment ppon LOR 
| 5 jog 227. Bro- 


| , | | | | | | A al, o. 
pham 10). 5. H. 4. 31. pl. 16. Fitz. Eſcheat, 14. Bro. Coro. 11. Fitz. Coro. 81, 95. Cont. 4 E. 4. in, pl 


| 1 Coro. 27. See the Chapter of Judgment. f See the Books c ted to the precedent Lett. “ 8. P. C. 106. 
. K 7 4 Co. 100. H. P. C. 247. 4 Co. 45. a. Þ Bro. Coro. 11. 28 E. 3. 90. pl. 3. Abridged Fitz. Coro. 


- C. 107. Lett. B. 3 Inſt. 213. Crompton's Juſtice 113. pl. 3. 6 H. 4. 6. pl. 29. Abridged Fitz. Coro, 
ro. Appeal, 10. cont. 12 Co. 100. | 


See. 4. 


Supra ch. 23. 
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ſeems repug- of his Goods, upon the Offender's being found guilty, Gc. in the ſame My 


ture. tection, which the Law is far from intending in allowing the Plea d & 


' Abridged Trials for want of a Conviction of their Principal. 


u. ! agreed, That the Judgment of Pain fort & dure in one Felony 8 
IE 


H. P. . 213. ger by the firſt. 


Fitz. Coro. fer to the Books cited, Ch. 33. Sect. 9, 10. 


376 Of the Plea of Auttefoits attaint. wy 
Seff. 4. Thirdly, Where a Perſon attainted of Felony, i 1 
Abridged indicted of High Treaſon, whether before or after his Atta k 


a 1H. 6. 5 
der, Ny 


Bro. Treaſon, the Judgment of Death in High Treaſon. is not only different 
m. es in Felony, but the Forfeiture is alſo more general, (extending to Lad 


213. Poph. Tail as well as to Land in Fee-fimple, ſince * the Statutes of 26 H. | 


107. and 33 H. 8. 20.) But if the Felony were firſt committed, it ſeemg« 25% 
_ - C. 213. That the Title of Eſcheat to the Felons Lands in F ee-ſimple, veſted g 


2 H. H. P. C. Lords of whom they are holden from the Time of the Felony, qui 1 
Nd the Ob. be deveſted by the ſubſequent Attainder for the Treaſon, as it Would 
ſervation to the Treaſon had been firſt committed. ER | if 
the contrary Seck. 5. Fourthly, Where an Appellee of Larceny hath a ſecond y 
2 33 peal brought againſt him hanging the firſt, and afterwards is attainty 
107. Lett. B. the firſt, in which Caſe, according to ſome * Opinions the Court my, y 
1 . P w order to entitle the ſecond i Rats to a Reſtitution, inquire by an | 

the above ci. of Office, and according to others * by an Inqueſt taken at the Miſe of 
ted Year-Book Parties, whether ſuch Apellee be guilty of the Larceny or not. Aud 
Pe ng Law ſeems to be the ſame in Relation to an Indictment of Larceny * 
port of it the Statute of 21 H. 8. 11. which entitles the Proſecutor to a Reſtituiy 


dC Lit.372, her as upon an Appeal. Alſo it hath been. * adjudged, that a Perſi g 
392. tainted is as liable to anſwer a Perſonal Action, as if he had not bay 


* ie din i tainted. For otherwiſe his Attainder would give him a Privilege andi 


* — trefoits attaint to a ſecond Proſecution for a new Crime, which is d 


lg aw grounded on this Reaſon, that the Law will not ſuffer an abſurd and id 
{ Vide ſupra Thing in attainting one who is attainted already. 218 
" FLOG, Se. 6. Fifthly, Where a Perſon attainted of one Felony, is after 
ect. 7. proſecuted as a Principal in another, and others are alſo proſecuted t 

2 H. H. P. C. with him as his Acceſſaries, in which Caſe it is ſaid, > That for the Jas 
Fig. Coro, fit of Publick Juſtice he is compellable to plead, &c. to the ſecond Pl 
379. cCution in the ſame Manner as if he had not been attainted, becauſe ole 


7 4-31 iſe the Acceſſaries to ſuch ſecond Felonies could not be brought tot 


3 Seck. 7. It ſeems * clear, That a Judgment againſt a Man o04 
e. rea Indictment or Action of Treſpaſs, is no Bar to an Indictment ori 
Vide 44 E.3. peal of Larceny, for the ſame taking, becauſe Treſpaſs and Larceny® 


44-Pl-57- Offences of a different Nature, and the Judgment for the one enti 
Abridged | 1 


Bro. Appeal, differs from that for the other. Alſo I take it to be in a great Mean 


Fitz, Coro. Bar to a Proſecution for another; becauſe ſuch judgment neither dd 


4 E. 4. 11. rupts the Blood, nor forfeits the Lands, as an Attainder doth. Mt 


p: 3. 66 ſeems queſtionable, whether it may not bar a ſecond Proſecution f. 


Lett. E. the ſame Felony, becauſe the Life of the Party was brought into Du 


Bio. appel. Sec. 8. It is ® ſaid, That Autrefoits attaint or convict was ne Pla 


93. one who had broken the Priſon of the Ordinary ; but for this 1 (hal 


26. | 
Vide 6 Ed. 4. F 5 | 4 nh uf 
4. Abridged Bro. Coro. 147. * Vide ſupra ch. 23. ſect. 55, 56. H. P. C. 212, 248. 5 3-1 ig 
Cro. El. 516. cont. Cro. El. 213. 1 Poph. 107. © Vide ſupra ch. 29. from ſect. 36. to ſect. 45. 2b. 
ch. 35. ſet. 5. 7 H. 4. 35. Pl. 4. Figz. Coro, 82. 3 Inſt, 213. Crompt. Juſt, 113. pl. 4. Dy- 3 

= SPC. 33, 32: : | . Ran 


$29.0 


ap. 36 Of the Plea, of Autrefdits atraine. _ 


5-4, 9. It is certain that an Attainder on an Indictment of Death is nd 

ur to an Appeal, by Reaſon of 3 H. 7. 1. ſet forth more at large in the 

ecedent Chapter, which gives an Appeal againſt Perſons attainted of 

dath, the Benefit of Clergy thereof being not had, as it is certain that 

cannot at this Day. But it ſeems * agreed, That in all other Caſes the. H. p C. 245. 
ea of Autrefoits attain? is ſtill of the ſame Force as it was by the Com. 1 = 
Pon Law. | i N 

17'S 10. The Plea of Autrefoits convict ſeems chiefly to depend on 

dis Reaſon, * That the Party ought not to be brought twice into Danger v Vide ſupra 
c his Life for the ſame Crime. Upon which Ground it ſeems agreed, ac & +6 
hat a Conviction on an Appeal or Indictment of Burglary, or other Fe- ,,. b. * 4 
ny, may be pleaded to an Indictment” or Appeal for the ſame Felony : 47. a 
nd that a Conviction of Manſlaughter in an Appeal of Death may be 7 8 — b. 
leaded in Bar of a ſubſequent Indictment or Appeal of the ſame Death; 40. a. 
chat the Reaſon why ſuch a. Conviction on an Indictment of Death 92 * 
not be pleaded to an Appeal as well as to an Indictment (unleſs the 27g. 1 = 


"i Fe 
erſon ſo convicted be admitted to his Clergy, or at leaft have prayed it,) Kely. . 


depends entirely on 3 H. 7. 1. which expreſly giving an Appeal againſt a 4 Co. 46. 


* Salk. 62,63. 
erſon attainted on an Indictment of Death, who hath not had his Clergy, Gro. — — 


not but be thought to give it as well againſt a Perſon convicted, ſince * 1 And. 

ery Attainder includes a Conviction and more; and it is wholly owing 4 ©o. 46. 
che Default of the Court which ſhall not prejudice any one, that a 3 Mod. 156, 
ron convicted is not attainted . But I do not find any Authority that 1522 on 5 
Conviction of one Felony may be pleaded in Bar of another; but on ? vide s. * 
contrary it is plain, That it was anciently the uſual ? Practice, where a 108. Lett. A. 
lerk was indicted of ſeveral Felonies, and tried and convicted of one of = . 
em, and demanded by the Ordinary, not to deliver him upon ſuch De- Crompt. juſt. 
Wand, but to detain him in Priſon till he had been arraigned of all the 113. 


lonies whereof he ſtood indifted. Alſo it ſeems “ agreed, That even WM "Obes. 


| | 394, 461. 
er the Statute of 2 5 E. 3. 5. de clero, a Clerk convict of one Felony, S. P. C. 108, 


ent immediately, while he ſtood at the Bar, be arraigned of any — 8 oo 
er. | | | 1 ſeect. 117. 


dect. 11. But it ſeems to be admitted i as a general Rule, That after — * > 
Clerk convict was once delivered to the Ordinary, he could not after- E 35 
rds be impeached either for the ſame, or any other Felony committed“ 8. P. C. 108. 


ip lore ſuch Delivery to the Ordinary, whether it were within the Benefit of . 
ee or not: And tho' this be ſo far remedied * by 8 El. 4. and 18 pf. 49. 5 
1 7- That a Perſon admitted to his Clergy, for any Felony, ſhall not Dyer 214. 


Reſpect thereof bar a ſubſequent Proſecution for another Felony not {5 C.248, 
hin the Benefit of Clergy ; yet, as I take it, the Law generally 249. 
continues as it was, as to the Felony whereof the Party who is ad- Supra ch. 33. 


ted to his Clergy is convicted, and alſo as to other Felonies within 5 : : rel 
enefit of Clergy committed before ſuch Admittance, whereof it 18H. 8. 2. 
d agreed, That regularly one admitted to his Clergy ſhall not be after- 3 ö 
Tos arraigned, | . | | | . oz. 
beck. 12. It ſeems to have been long ſettled, That not only he who Crompt. Ju. 
becn admitted | to his. Clergy on a Conviction of Manſlaughter, 1% l. 8, 9, 
zu an Indictment of Murder, but alſo that he who being called to Fitz. Coro. 
ment on ſuch a Conviction, hath ® prayed his Clergy, but hath not 232: 


* Vide ſupra 
de - | | | 1 ch. 33 from 
8.0. | * 8 4 =: 40. Wetherel's Caſe, 45. b. 46. Crompt. Juſt. 102. pl. 10. Vide Cro. Ja. 282. Velv. 


See the Caſes cited to the next Letter. n 2 Leon. 160, 161. 1 And. 68. 4 Co. 45. b. 
3 Inſt. 161. Co. Ent. 55. b. Salk. 63. 2 H. H. P. C. 250, 390. This is left doubtful, 


5D been 


Kely, 93, &c. 
. Rep. 478. ä 


. . R 5 . | e 
3 Court in not calling a Man to Judgment, ſhall put it in the Powe 


778 eie Phew of Autrefoits attaint. gad 


been actually admitted to it, may bar any ſubſequent Appeal for ur 
Death, Shs might by the Common Law, And fo ta Maas 
the ſeeming Abfurdity, that if the Law be ſo, he that hath his © Þ 
a Conviction of Manſlaughter will be in a better Caſe than if be haſh 
wholly acquitted, it may be. anſwered, That this doth not depend q a 
_ Reaſoning from the Nature of the Thing, but from the Statute of 3 ' 
I. which expreſly takes away the Plea of Autrefoits acquit In this Cut . 
by ſuffering even Perfons attainted on an Indietment of Death, who hr 
been admitted to their Clergy to plead ſuch Admiſſion in Bar of an Appl 
plainly ſeems to have intended to leave the Benefit of Clergy, «1 

ſtood before. e | "I | 
* alk. 63. Set. 13. Alſo it hath been adjudged, * That it is not material whats 
Kely. 91492» the Appeal, in Bar whereof ſuch Conviction and Clergy are pleaded, wk 
3 depending at the Time of ſuch Conviction or not; fince the Judges | 
But the cot- if they think fit in their Diſcretion, proceed on an Indictment of by 
* — notwithſtanding an Appeal thereof be depending; and therefore x 0. f 
in 3 Inſt.131. one Side the Party is liable to be hanged, if found guilty of Murder a; 
> Supra ch. Verdict againſt him on ſuch Indictment, pending an "pal, it anna 
a —_— be equitable, that on the other Side he ſhould have the full Benefit o f 

ſect. 14. 


to ch. 35. Verdict, if found in his Favour. 4 1 3 
Kel Sec. 14. But there have been many © Opinions, That unleſs the (an 
3 ; ” call a Man to Judgment on a Conviction of Manſlaughter on an hi, 
© 1 $id. 316. ment of Murder, he cannot demand the Privilege of his Clergy, and du. 
N ĩſequently cannot plead ſuch Conviction and Clergy thereon had or pop 
Kely. 106. in Bar of an Appeal. And accordingly it was ſolemnly reſolved 'þ 
TAs Dyer all the Judges, except one, in the latter End of the Reign of Tip 
5. 2 — James the ſecond, That the Court might delay the Calling a Can l 
_—_ * _ to Judgment, to hinder him from praying his Clergy, (eſpecially i! a 
_ * 585 Appeal be depending,) in Order to make him liable to an Ap 
Keiy. 106. the contrary ſeems © to be fully ſettled in the Caſe of Armjiroy d 
* Skin. 670, Tifle, wherein it was adjudged upon great Deliberation, That L 01 
Ch. 394, viction of Manſlaughter on an Indictment of Murder, and the I 
395- of Clergy thereupon, may be pleaded in Bar of an Appeal of the ' 
_ 104, Death, whether ſuch Prayer were made upon the Partys bring f | 
— 107. to Judgment or not. For it ſeems to be ® admitted, even by that 
Salk. 62, 63- the contrary Opinion, That the Delay of the Court in not _— 
A s rel Man to his Clergy who prays it when called to J udgment, pit ny 
Caſe the Par- prejudice him, but that he may bar an Appeal by pleading £ uy : 
Ay admited and Prayer of Clergy as much as if he had been N hy. 
to his Clergy to it. And why ſhould it be more reaſonable that the Delay 0% 


vi the Court to make fo high a Privilege in Favour of Life, wholly} x 
4 rious and diſcretionary ? To which * be added, That a D 4 
1 And. 63. Clergy. by a Convict before he is called to Judgment, ſeems in pw 
toe 450: neſs to be as legal as a Demand after a Call to Judgment ; ſince F 
Salk. 63. ever a Perſon appears to have a Right to his Clergy, a8 OY f 
ly to do, when his Crime is found to be ſuch as is within * 

of it, it ſeems a neceſſary Conſequence that he has a Right 859 a 
dupra <h.z3, And it ſeems agreed, That by the ancient Common N TY 
ets 10,111. be demanded upon the Priſoner's firſt Arraignment. And tho 4 al 

por ſpecial Reaſons, the Judges made it a Rule not to admit 7 del 
it till after he had pleaded ; yet I find it no where holden in ©. 
2 


hap. 36. Of the Plea of Autrefoits attaint, 379 
oks, That a Man could not legally demand it till called to Judgment. 

ther doth the * Opinion to the contrary, in the Report of the Caſe of. i Salk. 65: 
Wn /frong and Lifle, grounded upon the Authority of“ Sear/'s Caſe, ſeem Kel. 105. 
be at all made out by that Caſe. | 8 Hob. 289. 
9c. 15. But it ſeems clearly ſettled, That whenever the Record on 

hich a Man is convicted of Manſlaughter, and admitted to his Clergy, 
an Indictment or Appea of Murder, is erroneous, either in Reſpect 
W Inſufficiency © in the Indictment or Appeal, or for a 4 Miſ-trial, Sc. 4 Co. 39. b. 
\ that his Life was not in Danger at the Trial, &c. he cannot plead ſuch te A 
onviction and Clergy thereon had, in Bar of a ſecond Indictment or Ap- , 2 Fr. 
al, | | | | | 5 | 46 Co. 14. b. 
Seel. 16. It hath been adjudged, That the Concluſion of a Plea of * 3 Ind. 131. 
trefoits convict of Manſlaughter, and Clergy thereon, &c. may be ei- 
er petit judicium fi prediet A. B. iterum de eadem morte, de qua ſemel con- 
us eft, reſponaere compelli debeat ; or thus, petit judicium fi predif® t Cokes Entr. 
B. appellum ſuum prædict verſus eum de morte prædict habere ſeu manu- 55; b. 


3 Inſt. 131; 
mere debeat. s Crompt. 


pee it feems clear, That ſuch a Conyiction wquld be a good Bar of an z Inſt. 131. 


ſpect a penal Statute, and derogatory from a Maxim of the Common Ka | 

Mt 5, o ro EKely. 104. 

w in Favour of Life. And tho it be in a great Meaſure agreed, That t 1 And. 68. 
erſon attainted of Murder 4 Co. 46. 


th by neceſſary Conſequence give it as well againſt one convict of Mur- * 


nt on a Perſon convicted, to bar an Appeal. Yet ſince theſe Reaſons 
Id not in the Caſe of one convict of Homicide ſe defendendo only, it may 


> 
- bu 


n — That a Conviction thereof may {till be a good Bar f 
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CHAP. XXXVII. 
Of Pardon. 
b \EFORE I proceed to conſider in what Mariner a Pardon 10 


| taken Advantage of, it may not be improper to premiſe ſome I. 
concerning the Nature of Pardon in general, as, | 1 


. By whom it is grantable. 
2. Where it is grantable of Right. 
3. What is the Nature of a Pardon of Grace. 


Sect. 1. As to the firſt Point, viz, By whom a Pardon is oranthþs 

It ſeems that anciently the Right of pardoning Offences within cem 

* See the Sta ſtricts was claimed by the Lords Marchers and others, who had fu 
_ * 3 galia, by ancient Grants * from the Crown, or by preſcription; hui 
or Degree ſoever they be, ſhall have Power to pardon or remit any Truſn 


Crompt. Juſt. Ey ſynies whatſoever, nor any Acceſſaries to the ſame, nor any Outlaw ji 


116. pl. 19. 


8. P. C. 104. ſuch Offences, whether committed in En gland or Wales, or the March | 
Letter C. he ſame ; but that the King ſhall have the whole and fole Power and dun j 


Inſt. 233. $67 SJ : I . 
n ty thereof united and knit to the Imperial Crown of this Realm, a | 


Right and Equity it appertaineth, 


S As to the ſecond Point, VIS. Where a Pardon is grantabl e of Rot 
ſhall endeavour to ſhew where it is to be ſo granted. 


1. To Perſons found guilty of excuſable Homicide. 

2. To an Approver who hath convicted an Appellee. 3 

3. To Robbers, Clippers, Burglars, &c. who ſhall diſcover tuo 
more guilty of Robbery, &c. 


Se. 2. Arid firſt, As to Perſons found guilty of excuſable Hog 
it is enacted by the Statute of Glouceſter 9. That in Caſe i þ ji 
by the Country, that a Perſon tried for the Death of a Man, did iu 

„ For we Defence or by Misfortune, then by the Report of the Fuſtices to the xi, f 
Form of a King ſhall take him to his Grace, i, it pleaſe him. By which at firſt 5g 
88 in ſeems to be implied, That it is left to the Diſcretion of the King, * 
and a Pardon ther he will grant a Pardon in ſuch Caſe or not. And agreeably N 
thereon, it is ſaid in four ſeveral Notes © in Fitzherbert's Abriagment of us 
"_ Regiker the Time of Edward 3. That a Perſon found guilty of Homicie 
0 Piz Coro. feudendo is to be remitted to Priſon in Order to attend the Kings Va 


: . it öl 
284, 286. And yet in two other Notes of * Caſes in the very ſame Year, it 


287, 354. 
Alſo Fitz. Co- | _ 
ro. 305. and 44 Ed. 3. 44. pl. 55. Abr. Fitz, Coro, 94. and 2 H. 4. 18. pl. 5. Abr. Bro. Forfeiturt, 5 


the ſame Purpoſe. © Fitz, Coro. 297, 361. 
2 


: jr” 


I 


bat in ſuch à Caſe, if the Priſoner cauſe the Record to comè into the 
ancery, the Chancellor will make him a Charter of Pardon, without 
Gaking to the King; and this ſeems to be ſettled at this Day, and a- 2 8. p. C. i;. 
| ble to the ancient d Common Law, which ſhall not without ex- Lett. C. 16. 
erable RA + . | ; 3 Letter D. 
es Words be reſtrained by a Statute which ſeems to be made in Affitm- Inſt. 71 
e of it. And therefore theſe Words in the Statute, , it {hall pleaſe the 317. 


ended to make the Right of the Subject to ſuch a Pardon precarious. we 7 : . 
nd the Caſes above- cited, which ſeera t6 be contrary, may be recon- Bro. Char de 
el with the others, by intending them to mean only the Grant of the Reilw. 108. 
ing's Pardon to a Perſon repreſented to him as guilty of Homicide ſe pl. 27. 

-:dendo only, without any Certificate of the Verdict upon Record; N at 
none of thoſe Caſes make any Mention of ſuch Certificate, as the o- pra. Lb. z. 
ers do; and if there be no ſuch Certificate, it ſeems plain that the Grant cap. 17. 

a Pardon is a mere Matter of Favour. However it ſeems to have 3 
en always e agreed, That the Forfeiture of Goods by ſuch Homi- ; 90 Sad 
le may be ſaved by a Pardon, (which in this particular Caſe ſeems to of the Char- 


ige the Offence ab initis.) And it hath been © adjudged, That ſuch ter. 


5 2 ap See the Books 
Pardon is as neceſſary for one who is indicted only of Homicide ſe de- cited to the 


dendo and confeſſes it, as for one who is found guilty of Homicide /e other Farts of 
$/-1d:1do on an Indictment of Murder. And if he were found guilty of and 4 II. 7. 

ving fled e, Sc. 1 queſtion whether the Pardon will ſave the Forfei- _ pl 3. 
e of the Goods by Reaſon of the Flight; for that is grounded not on ps Cu, 

> Homicide, but on the Contempt of the Law in not ſtanding to it's 61. Bro. Co- 

agment. | | | ro. 138 or 
Se. z. Secondly, In what Manner an Approver who convicts the . "I 


ppellee is intitled to a Pardon, hath been already ſhewn, Chap. 24. af: 4. 18. 


2 TORO $7: pew” brid 
deck. 4. Thirdly, As to Robbers, Clippers and Coiners, and Burg- 3 — 
„Sc. who ſhall diſcover two or more guilty of Robbery, &c. it is 69. 


(ted by 4 & 5 W. & M. 8. That if any Perſon or Perſons, being out of _ OR. 


riſon, ſhall after the 2 5th Day of March, 1691. commit any Robbery, and i Keitw, 53. 
ſeruards diſcover two or more, who then had, or afterwards - ſhall commit 3 N 
Robbery, jo as d or more of the Perſons diſcovered ſhall be convicted of 8 od 
b Robbery, any ſuch Diſcoverer ſhall himſelf” have, and is hereby entitled to Fitz. Coro. 
gracious Pardon of their Majeſties, their Heirs and Succeſſors for all Rob- 4 Pitz. 
W''cs which he or they ſhall have committed at any Time or Times before ſuch Coro. 286, 
every made, which Pardon ſhall be likewiſe a good Bar to any Appeal far m_ . 
ught for any ſuch Rabbery. 6 a 


f | | Chapter of 
pe, 5. Allo it is enacted by 6 & 7 V. z. 17. That if any Perſon or Falſiying 


Vent, being out of Priſon, ſhall aſter the firſt Day of May, 1695. be guil- — 
' clipping, coining, counterfeiting, waſhing, filing, or otherwiſe diminiſi- 
e Coin of this Realm, and afterwards diſcover two or more who then had, 
p/teriards ſhall commit any of the ſaid Crimes, ſo as two or more of the Per- 
| d:jcrvered ſhall be convicted of the ſame, any ſuch Diſcoverer ſhall himſelf 
”, ond is hereby intitled to the gracious Pardon of his Majeſty, his Heirs 
F Succe/ors, for all ſuch his Crimes, which be or they have committed at any 
je or Tomes before ſuch Diſcovery made. : 
en. 6. Alſo it it is enacted by 10 & 11. z. 23. (which excludes f vide fupra 
Ferſons from their Clergy who ſhall by Night or Day, in any Shop, ch. 33- feet. 
de- houſe, Coach-houſe or Stable, privately and feloniouſly ſteal any Goods, s 
res or Merchandizes, being of the Value of 5 5. or more, altho' ſuch Shop, 
be not actually broken open, and altho' no Perſon be therein, or ſhall 


5 E aſſiſt, 


ing, ſhall be taken as ſpoken only out of Reverence to him, and not as H. l. O. * 


— —— — — - — —— one, — 
n = REES. PN . £- Cs 2 2 — 


— 


2 


— nn = 
8 88 K Cn 


— 


= ES A Ee — A — 
Ps GILES 1 - 7 
ED —— — 7ets — HE po — IAG EI ns 5; 4 Fg 
8 . CES 2 


3 

I 
H kl 
11 

' 

j = 

f + } 

13 8 

; - 

nn „ 

k n 
i . 

| 

6 * 

1 FN 

f N 

TY 
It 
W197 1 
N il. 
\ 1 

4 TY 

TE | 

4 1 $. 

j 11 | 
7 5 4 
1 l 
1 1 i! 

"79, 1; 

di Ki 

11 

4 7 i 

| 141: 
1 NN. 
e 

ie 

1 1 
ory TAR 
"107 1 * 

1 7 * 

1 

34. \ } i 

4 
q 
o 
if | rib 

N 2 oy 

$2 7 F 1 id 

ITY 

4 

a Þ 
111 

Y : r B4. 

"it 

\ TT 

1 x 

17 * 

'T 4 

4% > 

1 1 

Ti 0 

1 

7 bt iy 
i 

f 1 14 

4:3} G5, 
IH. is 

ih 148 1 

n 
. ia 

a 
1 4 

111 

: 8 

79 

i 87 

191 
1 

i Ws 
4: 'S 
T0 ink | 

G ; * 

1 

N 

: 1 d 
11 

1 "= 

n Wu 
1 

2 1 
1 
in 
1 
I} 

HO! 

1.811, 

1 
3 
1 
7 
i 
: 

4 

at 

* 

IS | 
44 1 55 
' HH. 

51 304% © 

Bet 11. 0 

#4 7 * Ty A 

NY : N 
ISTH 6 
"3317 % 
27 5: 88:38 
SIBLE 
{IBID 
'F G 
i 

1 

\ : 2 
149 2 N 
j , N. Wis 

bp e 

: # N 
Cz 1 1 
1 
. 3 | 1h 
2 ; }; 
e 

1 1 1 1 

7 i * 
Win 2 
9 4 1 wo 
7 1 
Pert 6 þ 
54 k 4 18 

* 4 87 
N 1 
1 5 KY 
wth! ! 

1 1 
| FRG 
1 
11 
e 
8 - W312 

' 168458 

\ 117 5 12 

z : i, 

Y +! * 152 

1 
IN 

191 7 
F 

14 * 

# " 7 

_ - 
k 
+ BW 

193 # 

4 Wl 
IE - 

: 470  & 
mt 5 157 
1 

} + Mg” 

3 3. & " 

'F 7 1 ard 
11 e 
1 i LR 
1 

t 219 1 * 5 

\ + 

B 

Ni yl 

. 1 

1 . 
1 1 
| 0. 
1 

a 

4 w 
! 2341 M [ 
4. x 
4 I £ 

4 oo. 

18 

+ 8 * * 

F * als; 
de 1 11 

[4 [7 
ER \ 

$445 8.28 

Rat j. 307 
$4 i I 

1% 7 20 
: *\.Y 

8 i 5 

3 Fl 74+, 280 
E404 { 

#5: $4 2 

1 
N io! k 
e 
＋ x 
. 
KARL 

IRIS fl 

7 W 
! tg 37 
p itt 

1 
1610 75 

14 1 1 . 

77 7 q 

F . * * 

N y i i 
mT 
e 

144; 9 

e 

51 

£36: 1 8: 1 

10,:8 * ml 
34:20} tt 

' . 

1 

i} 90 i 

» 6 WY 

257 BS. 18 

i 
by — 92 

1 e 
43 | 7 if 

1941 1 

1 

1 

KR 

42 q 
S 1; * : 

RT 7) 

{> : 14 
«34 x 

+ £ 

he 

: 77 
i 
$1.4 . 

11.0 | 
"x ' 737 - 

RT 7 
ET 

7% » 

© THEY. 6 i 
[5 195 1 ES 

* 4 

v4 4 

#3: 1, EY 
. } Ft 

© +1. 8 

$43 {;, RW \ 

BELL 1 
e 

l 

1 

7 

: [hs © 

: 1 

7 \ 8 

4 


1 
a 
15 
7 
1 
14 
N 
{i 


a Vide ch. 
33. from ſect. 
85 to ſect. 

106. | 


aſſiſt, hire or command any Perſon to commit ſuch Offence!) "Nhat 
Adi talen away, and being out of Priſon, ſhall diſcover two, c 
ſhall hae, and is hereby intitled to his Majeſty's moſt gracious Pargy 


ſuch Burglary, &c. | 
Perſon who ſhall be guilty of Burglary, or of the * fe 


I ſhall conſider the following Particulars ; 


Perſon or Perſons after the twentieth Day f May, 1699. R {a 
Bag, Houſe-breaking, or Felony in flealing of any Horſe ina 
any Money, Wares or Goods, from whom the Benefit of Clergy 10 0 * 
Or | 
then had or after ſhall commit any ſuch Burglary, Hor, 775 ng. 55 H 
aforeſaid, and ſhall be convicted thereof, or to be diſcovered and 4 


hended two or more, who ſhall be convicted, as aforeſaid, every fuch Diſc 


Burglaries, Houſe-breakings, H ae or Felbnies as aforgſa nat. 


he or ſhe or they ſball have committed at any Time or Times befor: fu I 
covery made; which Pardon ſhall be Iikewije a good Bar to an Appeal fra 
Sect. 7. And it is farther enacted by 5 Anna, 31. Sed. 4. That 

anious breaking aug 
tering any Houſe in the Daytime, and after ſhall diſcover two wh ſtall 
committed ſuch Burglary or Felony, ſo as they be convict, &c. ſhall boy gl 
&c. and be entitled to a Pardon of all Burglaries and Felonies, exceyt In 
der and Treaſon ; which Pardon ſhall be a Bar to an Appeal, &c. [97] [i 


As to the third Point, viz. What is the Nature of a Pardon of Gag 


1. Where ſuch Pardon is good in Law. 
2. What is the Effect of it. 
3. Whether it may be waived. 


As to the firſt Point, viz. Where ſuch a Pardon is good in Lay, 
ſhall conſider. 


1. What is required to make a good Pardon of Felony in general 
2. What is particularly required in a Pardon of Treaſon, Mut 
or Rape. | 
3. How far the Pardon of one Man may diſcharge another. 
4. How far it is neceſſary that the Pardon of ſeveral Perſons for Fak 
ny, be ſeveral. © . 
5. Whether the King's Grant of a Protection, or of a Pa 

Truſt to a Traitor or Felon, carry with it an implied Pardon 
his Crime. CI, 

6. What is required to make a good Pardon of Offences nt # 
Paital. 5 „ | | 
7. Whether any Offence can be pardoned before it is committed. | 
8. Whether there be any Offence which cannot be pardoned after! 
is committed. 2 . f 
9. How far a Pardon may be of Force againſt the privat Inv 
of the Subject. | 1 

10. Whether it may be conditional. r 
11. Where a Pardon is void in Reſpect of a wrong Recital, 


Sect. 8. As to the firſt Particular, viz. What is required to ms | 
good Pardon of Felony in general: It ſeems to be laid down ® * > 
ral Rule in many Books, that where- ever it may be reaſonably 1 

. oY 


granted ſuch Pardon, wras not fully * appriſed 8 fl. 6. a0 a. 
Crime, and alſo how far the Party flands u hn 


aw, which ſeems to have intruſted the King with this high Prero- Bus Fans, 
tive, upon a ſpecial Confidence that he will ſpare thoſe only whoſe '5 N 
Ale could it have been foreſeen, the Law it ſelf may be preſumed wil- ö g H. . 
810 have excepted out of its general Rules, which the Wit of Man But Note, | 
10 poſhbly make ſo perfect as to ſuit every particular Caſe. And I in | 
on this Ground it hath been holden, . that if one be indicted by theſe ; ag 
ords, that he had ſlain a Man for having fued him in the King's Court, Title of 
u the King make him a Charter of all Manner of Felonies ; this Char- — od 
r ſhall not be allowed, becauſe it ſhall be intended that the King was omits the 
t acquainted with the Heinouſneſs of the Crime, but deccived in his l he. ? 
rant, Alſo where one outlawed in an Appeal of Felony prayed his him in the 
leroy, which was counterpleaded on the Account of Bigamy, Sc. and King's Court. 
terwards purchaſed a Pardon, and ſued a Scire facras againſt the Appellant, ; Ss, Char- 
. it is © ſaid, That the Pardon was not allowed, becauſe it made no S. P. C. 102. 
ntion of the Bigamy. Alſo it ſeems agreed by all the Books That . . 1 
à Man be attainted of any Felony, whether by Abjuration, or Out-, 1. fl. 4 | 
wry, or otherwiſe, and afterwards get a Pardon which doth not ex- trom the Au- 
ſly mention the Attainder, the Pardon will not avail him; © be- e Wee 
uſe it ſhall be intended that the King had not Conuſance of the At- ;1 H. 4. 11. 
inder, but was deceived in his Grant, which ſhall not grieve him when he pl bh. pod 
true Notice of the Matter. And upon the like Ground it hath been —_— 5 5 
plden * that the Pardon of one who is convicted by Verdict of a Felo- Debate of 
is not good, unleſs it recite the Indictment and Conviction. Alſo this Caſe it 


hath been ® queſtioned, whether the Pardon of one who is barely in- A g 


Fed of Felony be good, if it do not mention the Indictment. But Pardon was 


Wis hath been! adjudged to be helped by the Words five indictatus froe 1 


cauſe it made 
no Mention 


Het. 9. It hath been holden, That anciently a Pardon of all Felo- of the Riga. 


: . A | TS my, and yet 
s, included all Treaſons, as well as Felonies whatſoever, and might te es . | 
aded to an Indictment for them: And it ſeems to be taken for apon the 

pnted, in many * Books, that a Pardon of all Felonies in general, Per 


_ a | . » ance of any 
tout deſcribing any one particular Felony, may even at this Day, 


Y. if one to main- 


Party be neither attainted nor indicted, be pleaded in Bar of any u 


k 3 F | | I, the 
lony whatſoever, coming within the general Limitations of the Par- <a Fog . 


*, except Murder or Rape, and that the only ® Reaſon why it can- afterwards al. 


t be alſo pleaded to Murder or Rape, is becauſe the Statute of 13 R. 2. 5 — 

forth more at large under the next Point, requires an expreſs Men- 4 H. 6. 21. 
n of them. But I find this Point no ® where ſolemnly debated; nei- „ 
r doth it ſeem eaſy to reconcile it with the general Rules concerning 1. — 


dons, agreed to be good in other Caſes ; for if a Felony cannot be 9 Ed. 4. 28. 
| Q 41 


5 | Abridzed 

Charter, 23. Bro. Charter, 23. 6 Ed. 4.4. 1 Ed. 3. 13. pl. 8. 1 Af. pl. 4. Abridged Fitz. "I 155. 
de Point admitted, 36 H. 6. 25. a. b. 26. a. Abridged Bro. Charter, 25. 6 Co. 13. b. Fitz. Coro. 124 Crompt. 
* 1. 2. Z Inſt. 238. H. P. C 261, S. P. C. 102. Lett. C. 123. Lett. A. Dalt. ch. 94. Kely. 28. 
- are the very Words of 8 H. 6. 21. Abridged Bro. Patent, 15. f 1 Sid. 366. pl. 2. 430. pl. 18, 2 Keb. 
[ P 64 3 Keb. 694. pl. 24. 5 2 Jon. 56. 3 Keb. 30. pl. 55. b 2 Jon. 56. 3 Keb. 30. pl. 55. 694. 
Y; rompt. Juſt. 115. pl. 11. ! 10. Ed. 4. 10. pl. 14. Co. Litt. 391. a. 3 Inſt. 236. Vide 22 Aff. pl. 49. 
* Lett. E. 102. Lett. F. Fitz. Charter, 13, Dy. 124. pl. 39. March 214, &. * Keilw, 91. b. 
3 Co. Lit. 301. a. 8. P. C. 2. Lett. E. 102. Lett. F. 3 Inſt. 236. 22 E. 4. 7. pl. 22. See the 
Bo 91. che other Parts of this Section. 18 H. 6. 21. Abridged Bro. Patents, 15. Fitz. Coro. 24. 2 Keb. 


0 10 Ed. 4. 10. pl. 14. 36 H. 6. 25. a. b. 26. a. H. P. C. 251. 2 Jon. 56. 6 Ed. 4. 4. Bro. Chart. 
r 


1. b. Y Ed. 4. 26. b. Crompton's Juſtice 118. pl. 12. n Vide 2 Keb. 363. pl. 11. 
I 45- 574 pl. 92. EMT IF } 2 En A 4b. 363. f 


well | 


334 


cedent Secti- 


on. 


d Vide 2 Keb. 


575. pl. 92. 


To Raſt, Ent. 
| 45 5. pl. 1, 2, 3. 


459. pl. 21. 
4 Regiſter of 
Original 
Writs from 
fol. 308 to 
313. 

© Regiſter of 
Original 


Writs 309. 


See Dyer 


124. pl. 39. 
Vide 22 Aſſ. 
47 
Abridged 
Fitz. Chart. 


s Vide Raym. 


h 8 H. 4. 21. 
pl. 7 


Abridged 


Fitz. Chart. 
26. | 
Bro. App. 27. 
Charter de 
Pardon, 13. 
Coro. 24. 

6 Co. 13. b. 
8. F. £302. 
Letter C. 
Crompt. 
Juſt. 11 ;.. pl. 3. 
HK. i 


| * 6 H. 4. 6. 


pl. 29. 
Abridged 
Fitz. Coro 


See the Chap- 
ter of Execu- 


tion and Re- 
prieve. 
State Trials, 


one which pardons Eſcapes, but expreſly excepts all voluntary ones. ly 


did not expreſly mention the Felony, it was diſallowed. But it . 


Vol. 1. f. 261. 


of Pardon 


„ "Ia 


» Seethe pre- well pardoned where it may be reaſonably intended that th ky 
ab t 


when he granted the Pardon was not fully appriſed of the gur 
Caſe, much leſs doth it ſeem reaſonable that it ſhould be pardoneg 0 


it may be well intended that he was not appriſed of it at all. And 
Felony whereof a Perſon be attainted cannot be well pardoned, ex Ny 
appear that the King was informed of all the Circumſtances of the i 


unleſs it alſo appear that he was informed of the Attainder, much Wh 


it ſeem reaſonable that a Felony ſhould be well pardoned where it dam 
appear that he knew any Thing of it: For by this Means, where thei 


in Truth intends only to pardon one Felony, which may be y 


for his Mercy, he may by Conſequence pardon the greateſt. N uber f 
moſt heinous Crimes, the leaſt of which, had he been appriſed of it 
would not have pardoned. And for theſe Reaſons, as I ſuppoſe gm 
Pardons are commonly made by Act of Parliament; and have bend 
late Years * very rarely granted by the Crown, without a particulæ i 
ſcription of the Offence intended to be pardoned. As to the Preceday 
of ſuch general Pardons in Raftal's Entries, it may be anſwered, Ty 
their Authority ſeems to be of leſs weight when compared with thoſe up 
Precedents of Pardons in the Regiſter, every one of which partial 
deſcribes the Offence which is pardoned, and even thoſe which het 
* Homicide by Lunaticks, or Infants, or in Self-Deſence, &c, except ah 


therefore where the Books ſpeak of Pardons of all Felonies in gene 
good, perhaps it may be reaſonable for the moſt part to intend that ty 
either ſpeak of a Pardon by Parliament, or that they ſuppoſe * that & 
particular Crime is mentioned in the Pardon, tho' they do na 
preſs 1t. EO; 9 a 

Set. 10. It is enacted by 27 E. 3. 2. That in every Charter of Pani 
of Felony, which ſhall be granted at any Man's Suggeſtion, the ſaid Supp 
and the Name of him that makes it ſhall be compriſed ; and if after tle f 
Suggeſtion be found untrue, the Charter ſhall be diſallowed. And the Juſu 
before whom ſuch Charters ſhall be alledged, ſhall enquire of the fame * 
geſtion, and if they find it untrue, ſhall diſallow the Charters ſo all 
And it is enacted by 5 H. 4. 2, That if an Approver become a Felon a 
after a Pardon, he who procured the Pardon ſhall forfeit 100 “ 

Seck. 11. It is certain that a general Pardon of Felonies extends ntl 
Piracy, as hath been more fully ſhewn, Book 1. Ch. 37. Sell. ö. 

Sec. 12. It ſeems a ſettled Rule, That no Pardon of Felony full 
carried farther than the expreſs Purport of it ; and therefore uber 
Man was attainted on an Appeal of Robbery, and the King recitgs 
Attainder pardoned the Execution, it is ſaid, ® That becauſe the Pau 


not appear how it was pleaded, nor to what Purpoſe it was alten 
to be made Uſe of, nor bow far, or in what Reſpect it W# "i 
lowed ; and therefore tho* * ſome Books ſeem to hold generally on 
Authority of this Caſe, that ſuch a Pardon is no way good, 15 
not well ſce how any more can be proved from it than this, "i 
ſhall neither amount to a Pardon of the Felony it ſelf, nor of — 8 
Conſequence of the Attainder beſides the Execution. But it ks 
ficult to give a Reaſon why it ſhould not well pardon the * ti 
ſince the King doth not appear to have been any way deceived 1 un 
hath been clearly adjudged, that the King may, if he think . 


the Execution, and no more. 84. 
2 4 


ip. 3. Ofi Fardon, 385 


5. 13. It ſeems, agreed, I hat where a general Act of Pardon ex- 2 
$13 articular Kinds of Felony, ſuch Exception extends 25 well 172,26! 
thoſe. whereof an) Perſons are attainted as to others; for if thoſe 

ſe Guilt appears not on Record are excepted much greater Reaſon 

Frere that thoſe whoſe Sue in ſo high a Manner ſhould be ex- 

ted ; and therefore being within the Letter of the Exception, they can- 

F but be intended to be within the Meaning of it. alſo. Neither doth it 

How, That becauſe the Pardon of a Felony whereof a Perſon is attaint- 

5 not * good without mentioning the Attainder, therefore ſuch a general , Vida's 
rception of all Felonies ſhall, not extend to thoſe whereon there hath fed. g, ag 8 
en an Attainder ; for the Caſe of ſuch a Pardon depends on this ſpe- 

Reaſon, That the King ought to be fully appriſed of the Proceed- 
vs againſt the Party before he pardons him, as hath been more fully 
en., Sect. 8. a + 5 9 oe | 

1 14. K to the ſecond Particular, viz. What is particularly re- 
red in a Pardon of Treaſon, Murder or Rape: I do not © find that | 
Common Law required any Thing particular in the Form of Pardons 0 3 mow 
uch Crimes, which was not equally requiſite in the Pardon of any Moor 752. 
lony whatever. But it being enacted by the Statute of 2 Ed. 3. 2. Pp). 1933: 
hich is confirmed by ſeveral * ſubſequent Statutes, That Charters of Fits. an 
rdon of Manſlaughters ſhall not be granted, but only where the King may 13. 
it by his Oath, that is to ſay, where a Man ſlayeth another in his own De- Lebe 9 ; 
Pee, or by Misfortune. And there being no Precedent in the Regiſter * * 4 Ed. 3. 

à Pardon of any other Homicide, but ſuch as is done either in Self. ch. 24 
ence or by Miſadventure, or by Infants or Madmen ; * ſome have gone is . ö +3 
| far as to hold that the King's Pardon of any other Homicide is not good : Regiſt. 30g. 
jlefs it be confirmed by Parliament, or at leaſt have a Non obſtante of 3 98800 
eſe Statutes. But this ſeems contrary not only to the general Tenour 3 Int. 236. 

the Books, which clearly 5 admit the King's Power to pardon any Sble 375. 
omicide in general, but alſo to the expreſs Purport of 13 R. 1. which iiach 55 

ſhewing in what Form the King ſhall make a Pardon of Murder, Brad. 133. . 
inly allows that he has a Power to make it. Beſides, the ſame Reaſons 5 "ig 
Id as ſtrongly againſt the King's Power to pardon Manſlaughter as Mur- 1 Reb. 6.. 

, which yet I never knew diſputed. However it ſeems reaſonable that 1 Lev. 8. 
us much at leaſt be allowed to follow from the Arguments above-men- ol. Us 4-11. 
ned, that too great Caution cannot well be ® taken in the Grant of Abr. Firn. 
rdons of any Homicide, that there be ſome ſuch favourable Circum- Chat. 16. 


nes in Extenuation of it, as may bring it ſome Way within the Equity ol 4. 10 


„ (c 


— 


= 


2 £5 = 2-5 £ 


2 the Caſes in the Regiſter, and thoſe old Statutes. 98 755 Abr. Pitz. 
2 Fell. 15. It is recited by the Statute of 1 3 Ric. 2. 1. That the Commons „ e 


d grievouſly complained of the outragious Miſchiefs which had happened to the Abr. Fiz. 
alm, for that T; reaſons, Murders and Rapes had been commonly done, and the Sire fac. 56. 
e becauſe Charters of Pardon had been eaſily granted in ſuch Caſes, and that 5 — 

eupon the Commons had requeſted the King that ſuch Charters might not begrant- Abrid, Fitz. 


10 which the King had anſwered, That he would ſave his Liberty and Regali- 0 fac. 55. 
as hs Progenitors had done; and thereupon it is enacted, That no Charter of of 8 3 
rden ſhall from henceforth be allowed before any Fuftice for Murder, or for the IX . Fitz, 


oro. 266. 


2 ; " 7 , | | | 1 5 . 5 5 
l which Books it is clearly admitted, That an Outlawry in an Appeaf of Death may be pardoned by the Fa G 


We: the Publick Juſtice.is concerned in it. See alſo Show. Rep. 28 | 5 
| F Rep. 283, 284. 2 Jon. 56. Kely. 24, 25. 1 Sid. 366 
* Moor 752. pl 1033. Raym. 13. 2 Keb. 363. pl l my 
. 1033. 18. 363, pl. 11. 415. pl. 45. pl. 92. Keb. 30. pl. 5. 
bl. 24. 3 Mod. 37. d See Bracton 133. a. | e n, 
. 5 FE Death 


* 


=_ Of Pardon. 41 
Death of a Man flain by Await, Aſſault or Malice prepen u 
| Rape 1 a Woman, unleſs the ſame Aird, Death £4 2. We Th y 
wait, Aſſault or Malice prepenſed, Treafon, or Rape of a 
ed in the ſame Charter. And if the Charter of the Dei 
ledged before any Fuſtices, in which Charter it is not ſpecified, Thy 
whoſe Death any fuch is arraigned, was murdered or flam by Amgiz 
or Malice prepenſed, the fame Fuſtices ſhall enquire by a good 25 1 


Viſne where the dead was flain, if be were murdered of ſlain 
Aſault or Malice prepenſed; and if they find that he ar murders * 
by Await, Aſſault or Malice prepenſed, the Charter ſpall be def 


: 


further it ſhall be done as the Law allbuetbz. 
Sec. 16. Alſo the ſaid Statute required, That the Name of him wh 
ſued for ſuch a Charter ſhoufd be endorfed upon the Bill under 3 
Penalty, Sc. But to this, and all other Matters, except only what b 


tained in the precedent Section, it is repealed by 16 Rich. 2. 6. 

Sect. 17. It ſo fully appears from the exprefs Words of 13 Rid, 

That the King's Pardon of Murder, Rape or Treaſon cannot be ol 

* Vide Bro. without a Clauſe of Non obflante, unleſs the Crime be ſpecified in 


f 175 7 1 N a 
8 habe Pardon, that I do not know that it hath ever been diſputed, By} 


Crompt Juſt. hath been often formerly ® adjudged, That a Murder might be vel 


” . 2 he doned under the general Deſcription of a felonious Killing, if the Cut 


Cro. Ja. 493. had the Clauſe of Non obſtante of this Statute. Which Conſtrudion (wn 
March 213, in a great Meaſure to evacuate ſo excellent a Law, by barely chan 


"x * c. the Form of the Charter, But it ſeems difficult to give a good Rely 


466, 467. Why this Statute ſhould ſo eafily be evaded, which was made fir l 


* oy Prevention of ſuch great Miſchiefs, and no Way tends to abolifh if 


there are Pre- King's Prerogative, but only to put ſuch a Reſtraint upon the Ub 
cedents of of it, which every one muſt own to be reaſonable. But if ſuch Ois 


Pardons of 


all Murders Ons were founded on the King's Power of diſpenſing with Statutes, tl 
in general, ſeem to have been of © little Force ſince the Statute of 1 Will. & U 


without any Sp//' 2. ch. = . ne | | | 
mes Ho Self. 2. ch. 2. by which it is declared and enacted, That from and fi 


and in Dyer Lt Seſſion, no Diſpenſation by Non obſtante of or to any Statute, o a 
124. pl. 39. Part thereof, ſhall be allowed, &c. 


don of a Pr. Seck. 18. But it ſeems plain, That Pardons of Manſlaughter, «a 


don of all Other Felony, except Murder or Rape, remain as they were at Comm 


Kay wo be, Law, for which I ſhall refer to Section 8, 9, 10, 11, 12, 13. from wien 
8 — 0 it follows, that the Pardon of the * felonious Killing of J. S. my 


ticular Trea- well pleaded to an Indictment of Manſlaughter for Killing him, K 
1 2 ”m alſo 4 where ſuch a Pardon hath been pleaded to an Indictment of Manſy 
1 doned; för it ter by the Coroner's Inqueſt, the Court in Prudence hath refuſed * to K 
"0 appears that low it till the Fact hath been found Manſlaughter. only, by a Ju F 
he MAT rected by a higher Court. | | 
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ſor it was ex- 


160 preſly menti- Sect. 19. It hath been * adjudged, That where a goes 40 0 
|: _ Keb. 363. Pardon expreſly pardons all Petit Treaſons, but excepts Mu 


1 pl. 11. 574. Not be avoided by indicting one for Murder only, without the V 


—— — —— ˙¾Ü io wear uo.” r. LCA 5. 
= — — — — - & 


10 pl. 92. Proditorie, &c. who has been guilty of Petit Treaſon; for the | ' 
| 4 _ = fence being included, and conſequently drowned in the greater, © j 
„ Skin. 1579. but be pardoned by a Pardon of it; and therefore the Exception of Mu 
{i 1 Sid. 366. in ſuch a Pardon muſt be conſtrued of ſuch Murder only as 15 1 


. ; . 
ae ſo called, and doth not amount to Petit Treaſon. 


1 

3 a 122 Jan 
Ll. Kely. 24, 25- Moor 752. pl. 1033. 12 Co. 18. 2 Jon. 56. Raſt. Ent. 455. pl. 3. tht fame Four” 
WW | and complained of, S. P. C. 132. Letter A. H. P. 8 Vide 3 Inft. ry Pr 7. 6. b. March 26 

j Rep. Rickabee's Caſe. © Show. Rep. 283, 284. 42 Keb. 363. pl. 11. 574. pl. 92. Kely. 24, 25 
Ll *2 Reb. 415. Fl. 45. Py. 50. Pl. 4. 5. 235. Pl. 19. 6 Co. 13. b. Crompe. 115. pl 56-6 


4 Seft, l. 


Chap. 37: Of Pardon. : 387 
| 6,4, 20. Alſo it hath been * adjudged, That a general Act of Par- 1 Lev. 8. 
\n of all Felonies, &c. except Murder, ſhall extend to a gel de /e ; for 1 Sid. 40 
withſtanding his Offence may in Strictneſs be called Murder, and con- 1 Keb. 66, 
Wecuently may ſeem naturally enough to come within the Exception, yet 548. 

"ce the general Words of an Act of Parliament are to be expounded ac- c 
xding to the Common Uſe of them, and the Offence of felo de ſe and 

urder are generally underſtood as diſtinct Offences, and as ſuch are di- 
ünctly treated by all Authors, who when they uſe the Word Murder 
s ſignifying a certain Species of Offences, always mean by it the 
Murder of another; and farther, ſince there is greater Reaſon to except 
e Murder of another out of a Pardon, than that of a Man's ſelf, be- 
auſe both the Law of God and Nature ſeem generally to require Blood for 
ood, which can be applied only to the Murder of another, the Word 

urder ſhall in ſuch an Exception be taken only to:fignify the Murder 
f another. | 24-7» TVC 8 
| Se. 21. Alſo it hath been * adjudged, That if a general Act of Par- » pl. com. 
on extend to all Felonies, Offences, Injuries, Miſdemeanors, and other 4. 
hings done before ſuch a Day, it pardons a Homicide: from a Wound _ K. wag 
yen before the Day, whereof the Party died not till after the Day, becauſe Crompt. Juſt, 
te Stroke which is the Cauſe of the Death being pardoned, all the Effects 145. 4-4 
F it are conſequently pardoned. |: ll „ ds owns 140 eas Dyer 
dect. 22. As to the third Particular, viz. How far the Pardon of one 99- pl. 65. 
may diſcharge another: It ſeems to be generally © agreed, That not- Vide ſupra 
ithſtanding all Felonies are“ ſeveral, and conſequently | a, Pardon of one ch. * 
m cannot be a direct Diſcharge of another, yet in ſome Caſes the Fe- * H. 6 9. 
ny of one Man may be ſo far dependent upon that of another, that pl. 19. 
e Pardon of the one will by a neceſſary Conſequence enure to the Be- 8 
fit of the other. As where the Principal pleaded his Pardon, and of Pardon, 3. 
ras allowed it at the Common Law, * before his Attainder, or where Coro. 122 or 


ale it ſeems that the Acceſſary may by a neceſſary Conſequence take 15. 
nefit of it, becauſe he cannot be arraigned till after the Principal is , eb 
dnvicted, OT. ; ; FE Ed. 
ect. 23. It is ® agreed, That if a Man be bound to the King as Sure- pl. 22. 

for another, for the Payment of a certain Fine or other Debt due to gre oy 'Dy. 


Qion, 
e Crown, the Pardon of the Principal is a Diſcharge of the Surety el 


Man is bound as Surety for another for the Performance of a ſuture 7H. 
&, the Diſcharge of the Principal before the Time of the Performance * 000 


ſe. 41.Ler.!. 


| CE Ear A 29. A. 43. 
a Recognizance for the Peace to the Principal, before it is for- 51 H. 7. 10. 


ted, which ſhall not diſcharge the Sureties; it may be anſwered, 2 be 
not ſo much as difcharge the Principal, And as to the 4. 
er Caſe w cited for this Purpoſe, viz. That of the King's Pardoning Bro. Charter 
N. the Building of ſuch a Houſe, for his Building whereof F. S. is ry a4" 36. 
und to the King, which ſhall be no Diſcharge to F. S. it may Books next 
anlwered, that as this Caſe is put, J. N. doth not ſeem to be bound abovecited: 


* See the 


Books next 


above cited. See B. 1. ch. 60. ſeft. 17. . 7. 10. pl. 32; ke. 


pleads and is allowed it at this Day before his 5 Conviction, in which pig. Charter, 


My + © . 


Io, But it ſeems to have been holden as a general Rule, That where : FN. B. 115, 


itz. Pardon, 
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3 88 Of Pardon. * Bool l 
at all, but only J. S., who therefore doth not ſeem to come und 0 
Notion of a Surety, but of a Principal. 
| Sect. 24. As to the fourth Particular, viz, How far it is neceſſary thy 

* 22 Ed. 3. 7. the Pardon of ' ſeveral Perſons for Felony be ſeveral It ſeems 

— Clare: That the Pardon of A. B. and C. of all Felonies by them done, wit 
of Pard n, 51. Out adding, or any of them, is void; becauſe it ſuppoſes them jin 
Dyer 34. pl. guilty, and extends to no other hut joint Felonies; whereas all Felon : 
8. P. C. 102, ſeveral * in each Offender, and cannot be joint. And the Year-Byy d. 
Letter D. 22 E. 4. goes ſo far as to hold, That the Addition of the Work, „ 


[See the pre- any of them, will not help a Pardon beginning with ſuch joint Way 


on. But this is * ſaid to be miſreported, and contrary to the Roll, and fr 
22 E. 4. 7. to be agreed © not to be Law: at this Day. | 3 et $07 (11) of 
Be Sect. 25, As to the fifth Particular, viz. Whether the King's Cm 


ter of Par- of a Protection, or of a Place of Truſt to a Traitor or Felon, 
don, 51. with it an implied Pardon of his Crime : It is generally * agreed, Thy; 
yy - 3 4- Pl. Protection granted to a Felon ſhall be ſo far from enuring as a Parte, 
S.P C. 102. that it ſhall not ſo much as privilege him from anſwering immediately i 
_— D. an Indictment, in the ſame Mariner as if he had no Protection at all. "I 
ol. 27 3. chere is a ſhort ®Note of a. Caſe in Fitzherbert's Abridgment, where oy 
H. P. C. 252. being indicted and found guilty of Felony, produced a Charter wie. 
Letter D. by it appeared that the King had hired him to go into Gg, to tþ 
_ ©olit.130.b. Army, whereupon the Court allowed the Charter. And Sir Edward di 
7 Ed: 4. 29. b ſuppoſes that the Offence was ſpecially recited in the Charter, 
Abr. Fir. that ſuch Recital varies this Caſe from that of a Protection, which ml 
Coro. 30. be a formed Writ, and therefore can have no ſuch Recital. But hoy 
pn ever ſuch a Charter may enure as a Suſpenſion of the Proceeding + 
2 Rol. Abr. gainſt a Felon for a Time, I do not ſee how it can be collected fu 
$93 Lb Ns this Caſe, that it ſhall enure as a Pardon of the Felony by Implicam 
But Fitz. Co. Which ſeems contrary to the Rule of Law in other Caſes, which ml 
70. 122. ſeems not ſuffer a Pardon of Felony to be carried beyond the expreſs fr. 
r Fitz Coro. port of it. However it was ſolemnly adjudged in Sir Walter Ratryh 
239. cited. Caſe, That the King's Grant of a military Command to a Perſon att 
3 Inſt. 239. ed of High Treaſon, wherein he called him his true and loyal Sch 
8 Ne 140. and gave him judicial Power over the Lives of others, did not pam 
FP. C. 140. a „„ 

Letter D. the High Treaſon, becauſe every Pardon of High Treaſon requires n d 
$A op: preſs Mention of it, if not by the Common Law, yet at leaſt by tie d 


b ; Inſt. 240. tute of 13 R. 2, Beſides if the Offence had been but Felony, yet at 


Jide S. P. C. an Attainder it could not have been pardoned without an expreſs Ment 
Toe both of the ® Felony, and alſo of the * Attainder. 


Seck. 26. As to the ſixth Particular, big. What is required to malt! 
© 3 Rob: Hops good Pardon of Offences not Capital: It hath been adjudged, 1 
Vide ſupra Pardon of all Miſpriſions, Treſpaſſes, Offences and e; ns a 
{&. 12, &. don a Contempt in making a * falſe Return, &c. and a 7 a 4 
4 Meſiminſter-Hall, and * Barratry, and even a * Pramunire : And ! 1 
83 been laid down as a * general Rule, That it will pardon any © 


oY 12 which is not Capital. But it is ſaid to have been holden, That ſuch 
187,188,877. | | x 

= Supra ec. 15. Vide ſupra ſect. 8, 9. Vide ſupra ſect. 8, 9. 2? 36H. 6. 24 4% 2 
Abr. Fitz. Charter, 22. Bro. Charter of Pardon, 25. 1 1 Lev. 106. 1 Sid. 211. 1 Ke 8 ” 2. Fin 
Med. 102. 5 Cro. Jac. 336. 2 Bulſt. 299. t 1 Mod. 102. Vide Keilw. 159, 4 a & "his digt 
122. u Watſon's Clergy-Man's Law, ch. 5. 1 Sid. 170, 222. the fame Caſe is in Keble 7 1 1292, And 8 
taken Notice of. And the contrary ſeems to ho admitted, Cro. El. 685. pl. 21. Moor 916. Pl. 129% 
greed 2 Mod. 5 2. | | x 


4 


Thap. 37. Pardon. | 389 
aa will not extend to Simony, | becauſe. it is malum in ſe; but this ſeems ky 

be no good Reaſon? for Barratry, and the injurious Striking of another, 

Fi generally all Offences at Common Law are alſo mala in ſe; and yet 

ems clear, that unleſs they be Capital, they may be pardoned by ſuch a 

7s 27. It hath been queſtioned * whether a general Pardon of all . 5 H. 4.g. 

reſpaſſes extends to N or Confederacy. Pg, 1 pl. i. | 

gg. 28. As to the ſeventh Particular, viz; Whether any Offence 

he pardoned before it is committed: It ſeems agreed *, That the King 5 pin A 

n by no previous Licence, Pardon, or Diſpenſation whatſoever, make Law 234; 

© Ofence diſpuniſhable which is © malum in /e, i. e. unlawful in it- 23 . — 

f as being againſt the Law of Nature, or ſo far againſt the Pub- 45 H. 6. * 

K Good, as to be indictable at Common Law. For a Grant of this 5. a. 

ind tending to encourage the Doing of Evil, which it is the Chief '! 11 oe? 

nd of Government to prevent, is plainly againſt Reaſon; and the Bro. Ger | 

mon Good, and therefore void. Yet it ſeems to have been ad- de Pardon, 

aged“, That the King's Grant to the Biſhop of Salisbury, and his <A Rep. 

cceſſors, having the Cuſtody of a Priſon, that they ſhall be quit 75. 

om all Eſcapes, &c. having been allowed in Eyre, ſhall be a good Fore 35: 4 

charge from any Fine for a negligent Eſcape out of ſuch a 

pd yet it is admitted that ſuch a Grant is no Diſcharge of a voluntary Juſtice _ 

ſcape; but it is ſaid, that it ſhall diſcharge a negligent one, becauſe EG 

T is puniſhable only by a pecuniary Penalty; and it is a general Rule, vol. 332, Ke. 

hat the King may diſcharge a * Poſſibility of an Intereſt before it n 

ppens; as where the Tenants of his Manor are to be amerced for a the Diſtinc- 


fault in Reſpect of their Tenures, which the King may pardon be- tion between 


7 


1 rehand, But if it be a good Rule that the King cannot pardon an — ay 
nee which is malum in ſe before it happens, and the negligent keep- tum; as not 


g of a Priſon be ſuch an Offence, which I think cannot be denied; fully Amy 
d farther if it be alſo a good Rule, That where the King's Grant is Se con 
unly againſt the Common Good, as a Grant of this Kind ſeems to be, cerning Diſ- 
tending to make a Gaoler leſs diligent in his Daty, by taking off the 12H. 7. | 
al Puniſhment of his Negligence, I do not well ſee how this Caſe can pl. zo. 4 
maintained. For it ſeems by no Means to follow, that becauſe the Abridged = 
Ing can diſcharge his Right to an Amercement before it happens, for a 3, 1 
fault of his Tenants in a Matter relating barely to the Revenue of the Bro. Patents, 
gown, which it is admitted that in the like Caſe any other Lord may 8818 p. E 
as well; therefore he can diſcharge a pecuniary Penalty for an Offence 102 Lett. E. 


a publick Nature before it happens. Neither doth it ſeem that a negli- Pz. 52. pla. 
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„ Eſcape is only puniſhable by a pecuniary Penalty; for in ſome 6? 5 8 63s 
— doks it is ſaid to be fineable, by which it is implied, that the Offender Abridged 


be impriſoned. Beſides it ſeems 5 agreed, That many negligent 15 Funn, 
capes will forfeit the Office of keeping a Gaol, and therefore it is plain ? Vide ſupra 
at a pecuniary Penalty cannot be ſaid to be their only Puniſhment. How- 19: 31. 
er this is the only Caſe I > meet with which looks like an Exception ; . | 
t of the General Rule that the King cannot pardon an Offence that * But Chief i 


malum in ſe before it happens. 2 in 


« 88>. 29. But where i a Thing, which is lawful in its own Nature, Sorrebs Caſe, 
6 N made unlawful by the Prohibition of an Act of Parliament only, as 335, 336. 
— Carrying k Bell-metal or Beer, Sc. out of the Realm, Importing _— 
certain Merchandiſes in F oreign Ships, &c. Selling Wines beyond a n 


i Day. Rep. 


Finch 234, 235. Dyer 52. pl. 1, 2. Dyer 92. pl. 18. Dyer 54, pl. 17, 18. Dyer 


. pl. 22. 
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„ Rich. 2. certain Price, Exporting Wool to any other Place than Cali, . 
11,12.pl.26. Wines without a Licence, Multiplying © Gold or Silver, Gig 
7 7 * Money of a baſe Alloy, and other Matters of the like Nats 
37 fl. 6.4. ſeems to have been formerly taken for granted, that genen k q 
3 Es ke King might diſpenſe with it as to a 5 particular Time, or Pl 
de Pardon, Perſon or even a h Corporation aggregate, &c. ſo far as ** 
24,76. was concerned in it. Yet where ſuch Diſpenſation could ng 
it atttended with a great Inconvenience, as the Introducing a Mon 
13 H.7.8.b. or Fruſtrating the End for which the Law was made, as the Lang 
Fitz. Charter, i , particular Perſon to import Foreign Cards or Wines qr 
a 23. by Parliament, and * 4 fortiori if it tended to ſuſpend the whole d 
* Vaughan tute in general, it was commonly agreed to be void. Alſo when g 
1 Lev. 21): an Act of Parliament gives a particular Intereſt, or Right of vl 
x Sid. 6, 7. to the Party grieved by the Breach of it, as the Statutes of ® % 
* Vaughan, main, Which give an Entry to the next immediate Lord for an ij 
2 11. nation to a Corporation, the * Statutes againſt Maintenance, Fock 
pl. 26. Entries, Carrying Diſtreſſes out of the Hundred, Suffering one ink 
1 * ecution to eſcape, &c. which give an Action to the Party grieved by 
12. a. Offence prohibited; it ſeems to have been always agreed, That no (kk 
do 7-6.b. ter by the King can be of any Force to bar the Right of the = 
* 2 grounded upon ſuch Statute, becauſe it is a ſettled Rule, that the I 
Dyer 224. pl. cannot Prejudice the Intereſt of the Party. Alſo where a'Statute i: 
=” as. pi. preſs, that the King's Charter againſt the Purport of it, whether i 
. © or without a Clauſe of Non offtante, ſhall be void; it is fad by 
' SectheBooks Edward Coke, that no Clauſe of Non obſtante can diſpenſe with b f 
ny —— leſs it tend to reſtrain ſome Prerogative, ſolely and inſeparaby i 
Parts of this dent to the Perſon of the King, as the Right of pardoning, or of u 
* Bro manding the Service of the Subject, for the publick Weal, which 
Vol. 3. f. ing, 4 as he ſeems to argue, founded on the Law of Nature, ate bf 
799t0810. inſeparable from the King, that by a Clauſe of Non obſtante he w 
2 88.4. diſpenſe with any Statute whatſoever, which tends to deprive hin! 
7 Co. 36. b. them. And on this Ground the Reſolution of the Judges in the ln 
8 Book of H. 7. is ſaid to be maintainable, whereby it was adj 
a ** without any Difficulty, That where the Statute of 23 H. 6. ch. bt 
Vide 3 Lev. preſly enacts, That Patents to Sheriffs to continue longer than a | 
. _ ſhall be void, and the Party diſabled to bear the Office of i 
I tr 217 notwithſtanding any Clauſe of Non obſtante, yet the as Pale 0 
Vaugh. 344. of Non obſtante might make a good Patent of ſuc ce fol U 
a_ Which is 15 Effect ja ſay that — there be never ſo good Reaſors | 
above-cited. the making a new Law for the Reſtraint of the Prerogative in 1) 
Vel. * ticular relating to the Service of the Subject, yet it is not 09 
793-796,808, Power of the Legiſlature to make ſuch a Law; and yet no of f 
20g. deny that where-ever the Law cf Nature leaves a Matter indite 
26. 28 6. there the Law of Man ought to prevail. Neither is there an) Im 
37 H. 6.4.4. b. to ſay, that the King has a Right by the Law of Nature t0 5 
2 Rich. 3. 12. Sheriffs, ſince it is plain that before the * Statute of 9 Ed. 2. & 1 
Vaugh. 342, holders choſe them, unleſs they had a Fee in their Office. An 
343- > , Realon can there be, that the Statute-Law, which gives the Gy 
EET 98 Power of making Sheriffs, may not alſo qualify that Powel, * 
99 be thought convenient? But it is obſervable, that the Reſolution 
= Row mentioned does not go upon any particular Reaſon which * 
But N = me 7 K 8 W. 3. 37. ſuch Licence may be granted by the King alone. Vaugh. 34% 345" Fo 
| 6. b. A 
162. pl. 50. 297. pl. 24 ® 12 Co. 18, 19. 4 7 Co. Calvin's Cafe, 14. a. * 2 U. 7: b. 1b 
Fitz. Grant, 33. Bro. Patents, 102. Vide Finch of Law 234, 235. 13 H. 7. 8. b. Plow. Com. 507 


$58, 559- 117 
1 | | 


p ap. 37. Of Pardon. Þ 1 391 
| inguiſh the Caſe of a Sheriff, from any other Caſe, but only on the 

ing's Power by Non obſtante to diſpenſe with the Statutes concerning 

be Tranſporting Wool, the Pardoning of Murder, and the Expreſſing the 

dantities of the Land granted by the King's Patents, and ſuch like, 

Th becauſe they may be diſpenſed with by Clauſes of Non ob/tante, it is 

ken for granted, that the Statute of 23 H. 6. might as well be diſpen- 

A with by them; as if it were a plain Conſequence that becauſe Statutes 

inch ſay nothing concerning the Clauſe of Non obftante, may be diſ- 

nſed with by it; therefore a Statute which expreſly provides againſt it, 

y alſo as well be diſpenſed with by it. 1 n 
52. zo. It is* ſaid, That the King may diſpenſe with the Statutes of pq & 48 
»rtmain, without any Clauſe of Non oliſtunte; and this ſeems very rea- $02. Mo 
aable, becauſe thereby he only gives up that Right of Entry which 11 * nt 1 

oſe Statutes give him for the Forfeiture, which every meſne Lord Grant is 

icht alſo do as well ſo far as he had a Right by thoſe Statutes. Alſo ve 58 
t ſeems to be holden * by ſome Books, That the Clauſe of Non obſtante by Dl 
as only requiſite in Reſpect of ſuch Statutes which expreſly ſaid it ſhould Plow. Com. 


void. But the far greater Number of © Authorities ſeem to be to the 1 Ran. 
dntrary. | | | Ent. 302. a. 
W 5:2. 31. But the diſpenſing Power was carried ſo very high in a late * Grant, 
egn, and found to be of ſuch dangerous Conſequence as to make the |, * 
xecution of the moſt neceſſary Laws in Effect precarious, and merely de- able, 28. 
endent on the Pleaſure of the Prince. And it ſeeming highly incon- 3 
vous that the King ſhould have a Kind of abſolute unlimited Power in ** 234 
ſpenſing with Laws wherein the Church and State have the higheſt Inte- 235. 
ſt, when at the ſame Time he has no Power at all to diſpenſe with any 1 22281 
which veſts the leaſt Right or Intereſt in a Private Subject, it was? 2 H. 7. 6. b. 
und by Experience neceſſary to declare and enact by 1 Will. & Mar. Seſſ. g ed 
ch. 2. That no Diſpenſation by Non obſtante of or to any Statute, or any 1og. Fire. 2 
Wort thereof, be allowed, but that the ſame ſhall be held void and of none Charter, 33. 
feft, except a Diſpenſation be allowed in ſuch Statute. But it is provided: —_ 
rt no Charter, Grant, or Pardon, granted before 23 October, 1689. ſhall 43 A. pl. 19. 
| any way impeached or invalidated by that Act, but that the ſame ſhall be 1 5 
remain of the ſame Force and Effect in Law, and no other, as if the 575 95 
4 had never been made. | | 4 5 
. 32. It hath been always * agreed, 'That the King never could diſ- 23. 303. fl. 


Kd : 49.3 5 2. pl. 25. 
nſe with a Statute before it was made. b . 


dect. 33. As to the eighth Particular, Whether there be any Offence 1 Sid. 6. 


| . . . | 2 D 0 2 : WP 
ich cannot be pardoned after it is committed: I take it to be a ſettled 2 A Fe 


le © That the King may Pardon any Offence whatever, whether cited to the 


unſt the Common or Statute Law, ſo far as the Publick is concerned ber Parts of 


3 i this and the | 
it, atter it is over, and conſequently * may prevent any popular next Section. 


ion on a penal Statute by a Pardon of the Offence before any Suit 5 ide ſupra 

etal menced by an Informer. But while a Publick Nuſance continues 5 2 _—_ 
Feformed, it ſeems s agreed, That the King cannot wholly pardon it, See the fol- 

ule ſuch Pardon would take away the only Means of compelling a a, — 
Necreſs of it. But it hath been ® holden by ſome, That a Pardon of 8; ing. 23. 


10 0” Offence will fave the Party from any Fine for the Time Precedent to Vaugh- 337 
Pardon. . WEST'S 


Plow. Com. 
487. Vide 
h 12 Co. 30. 


Fitz Aſſiſe, 445. Keilw. 134. pl. 15. 12 Co. 29, 30. State Trials, Vol. 1. fol. 578. 


Sect. 34. 
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Supra 8. 29. Soff. 34. As to the ninth Particular, viz. How far a Par 


Abridet? be of Force againſt the private Intereſt of the Subſect: I take 1 vl 


Fitz. Grant, a * ſettled Rule, That the King cannot by any Diſpenſation, Ret 
4- x 6 b Pardon or Grant whatſoever, bar any Right, whether of Entry, er l 
Abridgel“ tion, or any legal Intereſt, Benefit or Advantage whatſoever. before "y 
Rio, Carer in the Subject; and upon this Ground-it ſeems clear, That the |; a 
24 no way bar any Action on a Statute by the Party * grieved; nor ex * 
2 Rich. 3.12. pular Action by a Common Informer, if commenced before his Pad 
88 or Releaſe; and that he cannot diſcharge a Recognizance * for the bn 
a. b. before it is forfeited. e "1 02 HW \ 
Fitz. Aﬀiſe, Sect. 3 5. And upon the ſame Ground, it ſeems to be Clearly we 
a 7 That as the Releaſe of a Perſon robbed, or of the Wife or Her 11 
2 Roll. Abr. Perſon killed, will not bar an Indictment, or a Demand of Executing 
178. E 4 at the Suit of the King; ſo neither will a Pardon * by the King be ay 
8 Ag 59. Bar to an Appeal, except only where it is carried on at the Suit ai 
> Supra ch. King, after a Nonſuit of the Party, in which Caſe it may be har 
2 77 , as Pardon in the fame Manner as an Indictment. But if one who 

2. pears to be attainted of Felony, whether by Outlawry, or otherwiſe, u 
Vide Keilw. an Appeal carried on at the Suit of the Party, get a Pardon from the In 


wt 48 " he ® muſt ſue a Scire facias againſt the Appellant before the Pardon ul 


21. be allowed, unleſs the Appellant appear gratis, and confeſs that he wil 
N Mi ſue no farther, &c. Bas 


37 H. 6. 4. a. Se. 36. If the Appellant appear on the Scire facias, it 1s n 
4 MO that he may pray Execution notwithſtanding the Pardon: But if 
Fier — Sheriff have returned a ® Scire facias, or two Nihils, and the A 

21. appear not upon Demand, the Appellee ſhall be diſcharged. Yai 
Bro. Charter, the Appeal be of Death, and the Sheriff return the Appellant dal 


de Pardon, wy as 
24 there are ſome? Authorities that a Scire facias ought to go aguinlt i 


-— 


2 Rich. 3.12. next Heir to the deceaſed, but the greater Number of * Authorities le 
A. | | | | 

Ed. 4.2. ol. to be to the contrary. "Pp Gs” 
25 n 37. There is ſaid © to be no Need of any Scire facias on ſud 
557 H. 6. 4. Pardon againſt the Lords mediate or immediate, becauſe the Pardon nl 
Fitz. Charter, Way tends to reverſe the Attainder, and conſequently can do no Hit 
WAY to their Title of Eſcheat, &c. grounded 'on the Attainder, but rat 

ardon, 4, 5. . . | | | 

Bro. GR affirms it. | 
de Pard. 24. OF. | 3 Fore: 
Recogniſ. 22. 11 H. 7. 12. pl. 35. 12 Co. 29, 30. Book 1. ch. 60. ſect. 17. 8 H. 4. 22. pl. 17. Abridge 
Charter, 26. Bro. Charter de Pardon, 13. Appeal, 27, 33, 41, 128. 11 H. 4. 16. pl. 36. See the 8 
ted to the other Parts of this Section, and Bro. Appeal, 150. 3 Inſt. 237. ? Supra ch. 25. ſect. 13. in 4p 
33. Dy. 34. pl. 20. S. P. C. 104. Lett. B. H. P. C. 251. 11 H. 4. 11. pl. 24. 11 H. 4. 48. pl. 23-9 gp 
pl. 1. 2 Rich. 3. 8.pl. 17. 9 H. 4. 1. pl. 2. 13 H. 4. 6. pl. 14. 38 H. 6. 13. pl. 26. and the e 
the other Parts of this Section. # That the Apellee may have ſuch a Scire facias of Courſe on ſuch a Pardon, * 
producing a Releaſe or other Deed from the Appellant. 9 H. 7. 5. pl. 1. Abridged Fitz. Scire = 12 F 
Scire Facias, 166. 2 Rich. 3.8. pl. 17. S. P. C. 104. Lett. B. cont. 11 H. 4. 16. pl. 36. Abridged nl 
73. That there was no Need of any Scire facias where an Appeal was abated by the King's ee 1 
and Day were paſſed. 2 H. 7. 10. pl. 5. Bro. Charter of Pardon, 69. * 11 H. 4. 16, pl. 36. Fitz. Coro. b, 
Caſe Bro. Confeſſion, 1 2. and Jour in Court, 21. But 'tis made a Wonder that a Scire facias was — in 
S. P. C. 104. Lett. B. H. P. C. 261. 11H. 4 1. pl.. 8. P. C104. : Lot. BS. H. P. C. LT lain th 
Vide Dy. 168. pl. 17. 172. pl. 10, 11. » 2 Rich. 3.8. pl. 17. 9 H. 4. 1. pl. 2. Abridged Fitz. Aridi 
Bro. Charter de Pardon, 14. P11 H. 4. 11. pl. 24. 11 H. 4. 48. pl. 23. 19 H. 4. 6. pl. ire be lh 
Coro. 266. Vide Fitz. Coro. 85. Supra ch. 23. ſet. 38 & 41. 49 H. 7. 5. pl. 1. Abridged Fitz. 4.50 & 1 
Scire . Facias, 166. Appeal, 88, 144. 38 H. 6. 13. pl. 26. Bro. Appeal, 141. Charter de Pardon, 28. 
ſect. 38, 41. Dyer 34. pl. 20. | | 


$1, þ 


I 


\ 
MC 


log © Of Pardon, „ 
55. 38. If ſeveral Perſons be outlawed in an Appeal; and one f 
hem be pardoned," and get his Pardon allowed on the Non- appearance of | 
the Appellant. on A. Scire faciats, Aci and afterwards another of them get 
bis Pardon; it ſeems, That he ſhall take no * Advantage of the Appellant's n | 
Default on The firſt Scire fucius, but muſt ſue out his Scire facias, - Gc. in uh * XS 
e lame Manner as if there had been no ſuch Default. | But Bro. 
$22. 39. It is holden by great b Authorities, That if a Perſon be con- pig 5 
ed of Manſlaughter upon an Appeal of Death, the King may pardon in the 4 _ | 
he Burning in the Hand; for which this Reaſon is given by Sir Edward . 
ode, That it is no Part of the Judgment at the Suit of the Party, but a col- ODE 
Uteral and exemplary © Puniſhment inflicted by the Statute of 4 H. 7. 13. thecontrary. 
zut this made a 2ucere by others, and the principal Caſe wherein it is „ Feed : 
aid to have been reſolved, is very ditterently © reported, and was never . Hob. = bi 
djudged : And the Ground laid down that the King may pardon it becauſe cited, State 
+ is no Part of the Judgment at the Suit of the Party, by which it ſeems by 5 N 
W mitted, That if it were Part of the judgment, the Law would be other- But my Lord 
wiſe, ſeems rather to make againſt it than for it; for there are * Prece- _ 5 294 
Wins of expreſs Judgments; quod cautariſetur in manu ſua leva, Alſo it Fan age: 
admitted, That where a Defendant is to have a certain Impriſonment, the Judg- | 
Fe. at the Suit of the Party upon a Statute, the King cannot diſpenſe nach _ 
vith it, except in ſome ſpecial. * Caſes, wherein it may be reaſonably in- the Nature of 
ended that ſuch Impriſonment was given by the Statute, by Way of Sa- te "unit 
&faction to the Publick Juſtice only, in which Caſe it ſeems agreed, * iy a Mark to 
That the King may diſpenſe with. it, as it is faid that he may, with finding notify that 

f Sureties by one convict on the Statute againſt Treſpaſſes in Parks. But _ A 
Wt {ems doubtful, whether the Statute of 4 H. 7. 13. which appoints the Clergy but 
Wurning of the Hand can well admit of ſuch a Conſtruction ; for the Words _— 22 
Ne, whereas upon Truſt of the Privilege of the Church, diverſe have been * g 
Pore bold to commit Murder, &e. becauſe they have been admitted to their Dyer 202. pl. 


1 7 . i * - 1 y . 5 - 68. 6 . I. 6. 
at erg) as oft as they have offended ; for avoiding of ſuch preſumptuous Bold- 2 * 46 . 
f . It is enacted, That every Perſon not being in Orders, who hath once been the firſt, pl. 13. 
q 


dmitted to bis Clergy, be not again admitted thereto, and that every ſuch Per-, Biggins' 
bn convi, &c. ſhall be marked, &c. from whence it ſeems plain, That 6:01; * © 


ic Statute expreſly intends ſuch Marking as a Diſcouragement of the Of- 632. pl. 25. 


% 


Yrnce; and it ſeems difficult to give a Reaſon why it ſhould be conſtrued 600. Ph. 34- 


7 mean it only as a collateral and not as a direct Puniſhment, Neither "Ig 57. 
cch it ſeem a plain Reaſon, That becauſe the Statute intended it an exem- Raym. 371. 
Ll Plary Puniſhment, the King may diſpenſe with it ; for ſurely the Execution "0 RS 
a” © Appellee attainted of Murder, and the perpetual Impriſonment of a a. pl. 1. vet 
ie lerk delivered to the Ordinary upon a Conviction on an Appeal, who could * 8 
11 ot make his Purgation, were alſo exemplary Puniſhments ; and yet it is 1 
era agreed, That the King never could diſpenſe with them. And DH 261. pl. 
"_ derefore upon the Whole this ſeems to be a Point that deſerves to be far- 0 by: 
105 bþ er conſidered. 8 32389 | 3 Inſt. 171, 
. 40. But granting that the King may pardon the Burning the 37 
e 56.0 Land in an A E ; - 2 Inſt. 200. 
19.1 ppeal, it ſeems a very reaſonable ® Conſequence that the 439. 


© ſhall immediately be delivered by Force of the Statute of 18 Eliz. 7. * Dy. 238.pl. 
mich ſays, That after Burning he ſhall be delivered, which ought to have 7%; 35 TIE 


3 : | : . ; In 
if. * Conſtruction, That he ſhall be delivered after Burning, where he is to 33 
| burned. | I Vide ſupra 
| | ſedt. 35. 
F : 5 Co. 50. b. 
W: c: - ; 20. Yet 'tis made a Quzre, Dy. 200. pl. 68. whether the King could not pardon ſuch Impriſonment. 


5 H Sec. 41. 
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394 | Of Pardon > Book 
5 Co. 1. Sec. 41. It ſeems to have been always agreed, That the Kings p, 
Cro. Ellz. don will diſcharge any Suit in the Spiritual Court ex officio e Alſo it 
684. pl. 18. rge ny x a ns . = 3 tie 
Cro. Ca. 113, to be ſettled at this Day, That it will diſcharge any. Suit in ſuch Cum 
114- ad inſtantiam purtis pro reformatione morum, or ſalute anime, as for De. 
1 5 mation, or laying violent Hands on a Clerk, and ſuch like; for ſuch diy 
Cro. Ja. 335+ like thoſe in the Star- Chamber, are in Truth the Suits of the K th 
Hob. Ce El. proſecuted by the Party. Alſo it ſeems to be agreed, That if the Tin 
684 pl. 18. to which ſuch Pardon hath Relation, be prior to the Award ef ogy y 
*Cro. Ja. 335+ the Party, it ſhall diſcharge them : And it ſeems to be the general (. 
8 nour of the Books, That tho' it be ſubſequent to the Award of the 
667, 668. yet if it be prior to the Taxation of them, it ſhall diſcharge them; e. 
"2 ww Abr. cauſe nothing appears in certain to be due for Coſts before they are tax 
40 2 1 e Alſo if a Perſon be impriſoned on a Writ of Excommunicato capieny 
Co.51- for his Contumacy in not paying Coſts, and afterwards the King Pardo 
- — all Contempts, it ſeems, That he ſhall be diſcharged of ſuch Imprifo. 
Cro. . 1. ment without any Scire facias againſt the Party, becauſe it is grounded a 
Wo Gro. Ca. the Contempt which is wholly pardoned ; and the Party muſt begin wey 
9. wherein it to compel a Payment of the Coſts. 5 1289.16 
is holden that Sect. 42. But it ſeems agreed, That a Pardon ſhall not diſchare 
= 5 Suit in the Spiritual Court, any more than in a Temporal, for a Mats 
tho they of Intereſt or Property in the Plaintiff, as for Tithes, Legacies, Mating 
have not nial Contracts and ſuch like. Alſo it is s agreed, That after Cofts are ty 
_ — - ed in a Suit in ſuch Court at the Proſecution of the Party, whether in 
| avoided by a a Matter of private Intereſt, or pro reformatione morum, or pro ſalute anne 
— nod but as for Defamation, &c. they ſhall not be diſcharged by a ſubſequent Pu: 
Books ſeem don. 1 
contrary. Sect. 43. If the Offence be pardoned after Coſts are taxed, and tha 


J 5 78. the Defendant appeal to a Superior Court, which gives new Coſts, whelhe 
Letter S. upon the Affirmance or Reverſal of the firſt Sentence, they ſhall * not ber 
on 94 voided by Reaſon of the Pardon, becauſe they are not given in Reſpet a 
159. And ds the Offence, but of the Award of the former Coſts, which being taxed i 
made a Quz- fore the Pardon, are not avoided by it, and therefore the Appeal wa pi 
1 an per for determining whether they were well given or not. But if the G. 
Excommuni- fence for which the Suit was in the Spiritual Court be pardoned, hung 
cation can be ing an Appeal, and ſuch Pardon relate to a Time precedent to the * 
by the King's of the Cofts, and after ſuch Pardon the Appellant deſert his Appeal, 

| Pardon. the Spiritual Court award Coſts againſt him in Reſpe& of ſuch Deſert 
$ Co. 68,09. . ſeems, * That he may have a Prohibition, becauſe the Pardon hai 


„ diſcharged the Coſts of the firſt Suit as well as the Offence, made the i 


5Co. 51. peal to be to no Purpoſe. It is * ſaid, That Coſts taxed to the Party gi 
8 ed for a Contempt in a Court of Equity are not diſcharged by a gen 

K Bile 3 Fa (out 
thorities ci- Pardon of all Contempts, becauſe it is the Common Courſe ot 2 " 
3 of Equity to award ſuch Coſts at the Pleaſure of the Judge. But it q 
> Cro. Ca. been queſtioned whether Coſts taxed by the Prothonotary upon ® 


x m4 o 
4, 47. tachment to the Party grieved be not diſcharged by a general Pardon 
z 2 Neal. Aker all Contempts. 5 


| ' 6 | 5 : 3 Fa l o 
204. pl. 2. Sect. 44. It was inſiſted! by the Houſe of Commons in de © 
1 Danby's Caſe, and it is enacted by 12 & 13 W. 3. ch. 2. 1 * * 
1 Var! 94. under the Great Seal be pleaded to an Impeachment by the Commons in 19 gs 

i State Trials, Seck. 45. As to the tenth Particular, viz. Whether a Pardon ! 


. Mercy d 
Mod conditional: It ſeems agreed, * That the King may extend his Merc) 


f. 199, 723. 6 mY 
0 Moor 2 what Terms he pleaſes, and conſequently may annex to 1 + 
2 e , Condition that he thinks fit, whether precedent or ſubſequent, 

0. Li. 274. b. 


formance whereof the Validity of the Pardon will depend. 90. 
4 N 


up. 37 x Of Pardon. | 395 
J. 46. As to the eleventh Particular, viz. Where a Pardon is void * Yav."43. | 
ſpect of a wrong Recital: It being a general Rule, That where-evet G3 12 16 
King appears to have been deceived, his Grant is void, I take it to be 34. 
ed, That if it appears from the Recital of a Pardon, that the King was 2 Rol. Abr. 


ſormed either as to the * Nature of the Caſe, or the Proceedings there- TR. | 


dhe Pardon is void; as where the © King pardons a Man for Felony Dy. 412126 
of he ſtands indicted, or indicted and attainted, and in Truth he never Fe. Ja. 545 


indicted, Ge. 3 3 1 
ef. 47. How a Pardon of Felony ſhall be avoided by Statute in Re- * 238. 
en-. * 


b of a wrong Suggeſtion, hath been already ſhewn, Se#. 10. e 
. 48. As to the ſecond general Point, vig. What is the Effect of 
ardon : I take it to be ſettled at this Day, That the Pardon of a Trea- 
or Felony even after a Conviction or Attainder, does ſo far clear the 
y from the Infamy and all other “ Conſequences of his Crime, that 4 vide 1 Keb. 
ay not only have an Action © for a Scandal in calling him Traitor Ms I 5%. 
Felon after the Time of the Pardon, but may alſo be a good Wit- , . Foe” 
; notwithſtanding the Attainder or Conviction ; becauſe the Pardon Ar 1 
kes him as it were a new Man, and gives him a new Capacity and Cro. Ca. 55. 


1 Sid. 222. 
Alt. | 94 WS] 
deaf. 49. And it hath been admitted, That the King's Pardon of the * Hob. 67. 


Wning of the Hand on a Conviction of Manſlaughter hath the ſame Ef- Mate $65.3f. 


3s to this Purpoſe, as the Burning would have had, which is agreed to 1187: 872, 
ore the Party to his Credit, . | Tf 1 I zb. 
dec. co. But it hath been adjudged, That a Pardon is of no Man- 37. ph 6. * 
of Force, as to this Purpoſe, till it have paſſed the Great Seal. Ouen 180. 


a. 51. Alſo it is ſaid, That the Pardon of a Felony will not make Jes: 185 
Areſt for it, by one who did not know of the Pardon, unlawful, be- Cont. Cro. Ja. 
ſc ſuch Arreſts being for the Publick Good are to be favoured ; and there- 75 Pe 
> ſhall not be actionable by Reaſon of ſuch a Pardon, as ſcandalous Val. 2 fl. 269. 


Words ſhall be, becauſe they deſerve no Favour, = 1 
Se. 52. I do not ® find it clearly ſettled, Whether the Pardon of a 33. 610. 
viction of Perjury make the Party a good Witneſs. | Vols 119, 
dect. 53. If a Man be convicted, or deprived, or otherwiſe puniſhed N 6. 
an Offence during a Seſſion of Parliament, and at the ſame Seſſion an 3 


on or Deprivation, Cc. are 7þ/o facto avoided, becauſe the Act taking the 


> But the con- 
ct from the firſt Day of the Seſſion, it now appears that the Offence . is held 
pardoned at the Time of the Conviction, &c. Alſo it hath been ad- Bulſt. 154. 


bed, That where an Act of Parliament expreſly pardons ſuch and ſuch Trials, Vol. 


4 = and ? Deprivations, and * Awards of Coſts and Amerciaments, * 18 379» 
. tor ſuch Crimes, whether ſuch Convictions, &c. were before or after & Skin. 578, 


zh ? | f 
,  deſſions, becauſe it appears to be the Intent of the Parliament that ſuch 379. . 
Imes ſhall no Way be th , State Trials, 
1 10 Way be puniſhed, which cannot take Effect if ſuch Con- Vol. 4. 119. 
ons, Sc, continue in Force. e | u State Trials, 
4 | x Vol. 4. 379. 
f Prach. 35. et. 129. By the Lords in the Earl of Warwick's Trial, State Trials, Vol 7 
ir *. arwick's Irlal, State 1 rials, Vol. 4. 379 to 386. Hob. 


F * Vide State Trials, Vol. 2. 520 to 524. 1 Keb. 780. pl. 24. 5 Mod. 15, 16. Ray. 369, 370, 379. 


Nel . f q 
nel | J. 37, 38. 1 Sid. 52,221, 222. 3 Lev. 426. ®Cro. El ] Vide L 
0 „221, 3 Lev. 42 ro. Eliz. 41. pl. 4. Vide Latch 22. 0 6 Co. 14- 
F e e 114, 115. Vide Latch 22, 141. 8H. $ 2. pl. 6 35 H. 6. 1. 2. Fitz. Fines, 21. r 
ae, © Co. 13. b. 14. a. But this Caſe hath often been denied to be Law, 1 Keb. 780. pl. 24. 1 Sid. 164, 


| £0. Litt. 126. b. Cro Ja. 6 i icati 
| 0 „Ja. 64. Moor 394. pl. 511. Cro. Eliz. 768, 778. Whether an E 
WF” by a general Pardon of all Contempts, &c. Yn ſet. 41. 9 . 


Se F. 54. 


t paſſeth which pardons the Offence : It ſeems agreed, That the Con- 2. . 


mes from a certain Day before the Seſſion, it thereby avoids all Con- 2. 520 to 524. 


i Latch 190. Noy 91. Cro. Ca. 47. .36 H. 6. 24, 25. 37 H. 6. 21. Fitz. Charter "22.5 Co. 
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396 / Pardon. : Tok 
* 1 Lev. 8. Seck. 54. But it feems to be a ſettled * Rule, That no Pani 


120... 4 ah I; ithor Reſtitution, ſhall deveſt ;; 
„ - the King, without expreſs Words of Reſtitution, hall deveſt, ether; 
J Kb the King or ' Subject, an Intereſt either in Lands or Goods 1 


757, 87% them, by an Attainder or Conviction precedent. Let it ſeem «, 


Nie 


310 , That a Pardon prior to a Conviction, ſhall prevent any Forfity* 


10, MY 
241, 242- Of Lands or Goods, 


=” 362, Seck. 5 5. It hath been adjudged, That a Clauſe of Releaſe 5 


168, 254. due to the King by Aſſignment or Forfeiture, as to thoſe originally (y 
Wen him, and that it doth not reſtore them to the Perſon Who aſſigned or fi 
Dy 34 ple. ed them, but extinguiſhes them in the Hands of the Debtor, 


A1 8 Ses. 56. It ſeems agreed, That notwithſtanding the King's Pay 


Sate Trim, Criminal Proſecution in Reſpe& of the corrupt Bargain; yet ſhall g 
Vol. 4- 119. f enable the Clerk to hold the Church, nor the © Officer to retain the (þ 


204 167, Cannot be waived, becauſe no one by his Admittance can give a (an 
158, 264. Power to proceed againſt him, when it appears there is no Law to qu 
* Supra ſect. him. | | | | | | 

Sen 88. Se#. 59. But it is * certain, That a Man may waive the Bent 
Hetl. 104. 4 Pardon under the Great Seal, as where one who has ſuch a Pal 


9 doth not plead it, but takes the General Iſſue, after which he ſhall nt 


Clergy-man's ſort to the Pardon. 
Law, ch. 5. . 
et And now I am to ſhew in what Manner a Pardon is to be tin! 
See B. 1. ch. vantage of, which I ſhall conſider, | 

57. ſe. 5. | | 

1 Keb. 781. 91 5 | h 8 
* 1. In Relation to a general Pardon by Parliament. 
38 G 2. In Relation to a particular Pardon under the Great Seal, 
3 Inſt. 233, | 1 N | | | 
" 241. Sef. 60. And firſt, As to the Pleading of a general Pardon by fa 
We 

358 


H. P. C. jiament: It ſeems | agreed, That if any Perſons are excepted out 10 
See B. 1. ch. the Court is not bound, and ſome * have holden that it hath nom 


64. ſeck. 63. in Diſcretion to give any Perſon the Benefit of jt, anleſs it he pla 
255 Fi 44 Alſo it ſeems generally agreed, That if the Body of ſuch a Fat 


103. Lett. A. either excepts divers particular Perſons by Name, or except M, 


1 who come under a general Deſcription, as all thoſe who adhered to þ 


5 | n 
pl. 3 4. Oc. no one can demand the Benefit of it, without exprelly boy 
=p H. 4. 41. the ® firſt Caſe that he is not one of the Perſons excepted ; and I | 
pl. 8. 
Bro. Coro. 30, 
200. Indict- | gies FRED: 
ment, 2. Fitz. Coro. 89. Crompt. Juſt. 115. pl. 13. * S. P. C. 173. Letter A. 169. N. * 
Kely. 24, 25. H. P. C. 252. 8 E. 4.7. pl. 1. Cro. Ca. 32. Crompt. Juſt. 115. pl. 13, 07. On 
pl. 9. 778. pl. 11. 6 Co. 79. b. Moor 770. pl. 664. Raym. 23. 2 Inſt. 234. 2 Rol. Rep. 3 ur 0 
pl. 2. Moor 619. pl. 845. m1 Leon. 300. Cro. El. 125. pl. 4. Cont. Lane 21. Moor me pal 
Cro. Ca. 32. Vel. 126. 8 E. 4. 7. pl. 1. S. P. C. 10g. Letter A. Fitz. E 2 Com, 103-44 
Bro. Chart. 66. 4 H. 7.8. pl. 9. Dy. 27. Pl. 180. State Trials, Vol. 2. f. 5. 4 by 


4 


| happen to be of the fame Name with one of the Perſons excepted by - 
Name, it is ſaid that it will not * be | ſufficient for him to aver that he * 8E.4. 7.pl. 
was none of the Perſons excepted, without adding that he is a different 133 
perſon from ſuch other of the ſame Name. Which, how it can be tri- Letter Sys 
ed. unleſs it appear by ſome Additions to the Name in the Statute, may de- Fitz. Pardon, 
| Grve to be confidered. But if the Body of a Statute be general as to all 3 
| Perſons whatſoever, and afterwards ſome are excepted in the Proviſoess 
perhaps it may be ſufficient to plead ſuch a Pardon, without any A- Vide 1 Lev. 


verment, That he who pleads it is none of the Perſons ſo excepted ; it * 7 
being a general Rule, that where a Man 1s within the general Words of 9. 
| the Body of a Record or Deed, which is qualified by ſubſequent Provi- 2. 
ves, it is ſufficient for him to bring his Caſe within ſuch general Words gg,  * 
and that the Exceptions in ſuch Proviſoes ought to be ſhewn of the other pw 5 5: 
P Side. [99] | 3 | g VVV 
ö W N But it ſeem̃s agreed, That the Court is fo far bound to take * H. P. C. 
Notice ex Officio of a general Pardon by Parliament, which extends to all pf. Com. 
Perſons in general without Exception, That it cannot proceed againſt any 83. b, ; 
Perſon whatſoever as to any of the Offences pardoned, tho' he be ſo far 25 H. 8. 7. 
from pleading it, or praying the Benefit of it, that he does all he can to 1 
e waive it. | | Dy. 28. pl. 
Selb. 62. Alſo where a general Act of Pardon excepts certain Kinds _ e 
Jof Crimes, there is f no Need to aver that the Crime whereof a Perſon : Inf. 24. 
is indicted is not one of ſuch excepted Crimes; but the Court ought judi- 11 H. 4. 41. 
cally to take Notice whether 1t be excepted or not. 3x 
dect. 63. Alſo where ſuch a Statute excepts only one Particular Per- Indictment, 


ſon, it hath been ö ſaid, that there is no Need of an Averment that a 2. 


Perſon indicted is not ſuch Perſon; but that the Court is to take Notice 5 Ps 
whether he be or not. | e Vide ſupta 
1 
Secondly, As to the Taking Advantage of a particular Pardon under Black vf 
ee Great Seal, I ſhall obſerve only the following Particulars. 828 446; 
. Moore 620. 
dect. 64. Firſt, That it will be * Error to allow a Man the Benefit of pl. 84 is | 
ſuch a Pardon, unleſs it be pleaded. * 


Sect. 65. Secondly, That he who pleads ſuch a Pardon, ought to 8. 132. 

produce it /#b pede ſigilli, tho it be a Plea in Bar, becauſe it is pre- Crompt. Juſt. 
umed to be in his Cuſtody, and the Property of it belongs to him. * 
et if a Man plead ſuch Pardon without producing it, it ſeems ® that the 3 Inſt. 234. 

ourt may in Diſcretion indulge him a ee Day to put in a better * Joh 
lea; and that at ſuch Day he may perfect his Plea by producing the Char- Vac, 7" 
. Alſo it ſeems ® agreed, that there is no Need in a Plea of Autre- 26 i 

bits acquit, Sc. to produce the Record immediately, becauſe it is pleaded 2 


x ſuch Pardon 
0 Bar, and he that pleads it hath neither the Cuſtody nor Property of is . 

| | | | : leſs under the 
as Great Seal, 
d 101 and conſe- 


ently that Articles of Surrender cannot be pleaded as amounting to a Pardon, State Trials, Vol. 1. fol. 578, &c. 
4 Elz. 153. pl. 33. & H. P. C. 25 2. S. P. C. 103. Letter B. 11 Hf. 4. 41. pl. 6. See the ks as 
de cited, and Cro. Ja. 70, 317. Cro. Ca. 441, 442. 1 Jon. 377. 1 Sid. 311. Cro. El. 217. pl. 2. 547. pl. 
716. pl. 422. m 11 Hl. 4. 41. pl. 6. S. P. C. 103. Letter 3. Vide ſupra ch. 35. ſect. 2. | 


"7 TTL Ser. 66 
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*H.P.C.2g3 Sett. 66. Thirdly, That if there be a Variance * between the Recor 
Supra en. 35- on which a Man is convicted or attainted, and his Charter of Pardon; net 
p a 4 if there be no Repugnancy to intend that the ſame Perſon or Thing . 
*. P. C. 104. meant in both, it may be ſupplied by proper Averments : And therefor 
Gar. zal. if one be indieted by the Name of J. S. * Yeoman, and pardoned by t. 
116. pl. 18: Name of J. S. Gentleman, or indicted by the Name of B. the Tue 
| Keilw.582- and pardoned by the Name of B. the Son of V. he may make goal c. 
1 Rot. Rep. ' Variance by averring, that he is the ſame Perſon intended in ſuch Ing. 
368. ment and Pardon: Or if in an Indictment © of the Death of J. g. y, 
hoy . Stroke be ſuppoſed to have been given on the firſt of 4.555 and in th 
E.3.33-pl.11. Pardon on the third, the Party may aver that the Death of one and e 
Abridged fame F. S. are intended in both. And if ſuch a variant Pardon be yz. 


3 ed without any ſuch Averment, it ſeems that the Court may in Diſcret 
give the Party a farther Day either to! perfect his Plea, or to * puch 
36 % a better Pardon. And there are ſome * Inſtances in the old Books, wher 


pl. 6. upon ſuch Variance the Court took an Inquiry of Office, whether th 
2 ſame Perſon were meant in both Records. 8 
lan dd Sed. 67. Fourthly, That no ſuch Pardon can be pleaded tele 
faits, 128. with, or after the General Iſſue, unleſs it be of a Date ſubſequent to the 
NF Time of the Pleading ſuch Iſſue, becauſe otherwiſe it is waived by it; s 
8 29. hath been more fully ſhewn, Sec. 59. te l 
Charter de Sec. 68. Fifthly, * That the Party ſhall not be obliged to 5 
1 Streſs of his Caſe on any particular Words or Clauſe in ſuch Pardon, bu 8 
that none of may take Advantage of the Whole. : 
thee Books 0,7. 69. Sixthly, That after an > Amerciament in the King's Bad 
on of any A- hath been eſtreated into the Exchequer, and the Party being taken wa Wy 
verment but Proceſs from thence hath inſiſted upon a Pardon, and been denied ay 
dba dhe Py Benefit from it, yet he may be brought by a Habeas Corpus cum caſa WG 
don was al- the King's Bench, becauſe the Record remains there, and the Tranſcryt , 
lowed only ſent into the Exchequer, and may plead the fame Pardon in the Ky Bp: 


without it, 


5 notwith.. Bench; and if it be adjudged ſufficient, may have a Super/edeas to ir ſr 

1 1 ſtanding the Barons, &c. | 

10 1 Seck. 70. Seventhly, That while the Statute of 10 Ed. 3. 2. ſtood 18g. 

i. N . 6. Force, (which required all Perſons pardoned for Felony to find uri e 
HE 8 8 for their Good Behaviour before the Sheriff and Coroners within um H 
* 4 luft. 240, Months, &c.) no Pardon of * Felony could be allowed, without 2 WS: 

1 184d. 41. out of Chancery, commonly called a Writ of Allowance, teſtifying di Ia 


BY E 20 the Party had found * Sureties, &c. according to that Statute, unde ir 


1 Fitz. Office were diſpenſed with by a Special Clauſe of Non obſtante, &c. But the VB: 
1 . 2 Courts $4r ceflity hereof is taken away by 5 C 6 V. & M. 13. which hath 7 , 
1 de Pad. 4 the ſaid Statute of 10 Ed. 3. but hath provided, that the Fuſtices befor 17 g 
1 it  Officeds any Pardon for Felony ſhould be pleaded, may at their Diſcretion, ! emal | 
1 ) 7 an Cie. commit the Perſon that pleads it to Prijon, till he or they Hall enter 72 1 
[4 il 2 ay Recognizance with two ſufficient Sureties for the Good Behaviour for any l nc 


0 i N j 0 . . * . 
if 2.09 P! 15+ not exceeding ſeven ears. Provided that if fuch Perſon be an Infant 
WA Fitz. aro, covert, he or ſhe may find tao ſufficient Sureties, who ſhall enter ms 


4 166. nizance for his or her Being of the Good Behaviour, as is aforeſaid. 

1 Bro. Cor. 190 
i or 191. | | 3 „„ nan 
| Variance, 63. But Bro. in abridging this Caſe under the Title of Charter of Pardon, 29 makes this Rennt, 


15 
.  mirum mihi. 57 . 6. 4. a. Fitz. Chan. 21. 6 H. C. 24, 25. Fitz. Chart, 23. % 9. 


18. P. C. 103. Letter C. Crompt. Juſt. 115. pl. 15. 3 H. 7. pl. 5. Plow. Com. 502. b. t n 
1 Sid. 41. Raym. 13. 3 Inſt. 234, 235. Carth. 121. But there never was any Neceſlity — Jo 
Pardon of Treaſon, Cro. Eliz. 814. pl. 2. Noy 31. * That a Breach of the Recognizance AV? 

3 H. 7. 7. pl. 5. S. P. C. 103. Letter C. Crompt. Juſtice, 115. pl. 16. 6. 1 
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* "2: Of the General Iſut. 399 
44 1 Eightbly, That the Judges may inſiſt on the uſual Fee of 


loves to themſelves and Officers, before they allow a Pardon. Fitz. Coro. 


294. | 
; | 2 4. 4. 10. b. 
2 Jon. 56. 1 Sid. 452. pl. 18. Kely. 25. Pulton de pace, 88. 4. 


CHAP. XXXVII. 
Off the General Iſſue. 


Tf. 1. AVING ſhewn already, Ch. 23. Sect. 128 and 137. that 

1 1 the General Iſſue is pleadable in capital Caſes, together 
With any other Plea in Bar or Abatement, which is not repugnant to it 
nd that it may alſo be pleaded even after ſuch Plea found againſt a Defen- 
nt ; and having alſo ſhewn, Ch. 35. Sect. 59. That the Plea of the Ge- 
eral Iſſue amounts to a Waiver of a Pardon; and Ch, 26. Sect. 66, &c. 
hat is a good General Iſſue to an Information on a penal Statute ; and 
the ſame Chapter, Sect. 73, 74. In what Manner the Iflue is to be 
ined on ſuch an Information, and where it is to be tried, I ſhall in this 
lace take Notice only of the following Particulars; 
Seck. 2. Firſt, That in a criminal Information or Indictment in the 
King's Bench, for a Miſdemeanour, and alſo in an Indictment before 
ſtices of the Peace, the Iſſue is well joined for the King by the Words 231. 
. B. qui pro Rege ſequitur fimiliter, &c. without any Addition, mewing vw Ente, 
lat A. B. is the proper Officer for this Purpoſe ; for it ſhall be intended 050 Ca. 41 3. 
dat he was ſufficiently known to be ſuch by the Court. But in all * Pre- * Co. 17. a. 
dents I meet with of Informations of Intruſion, the Iſſue for the King ? 


7.2. | 
joined by the Attorney General, naming himſelf ſuch, — _ 


[0 ve. 3. Secondly, That in Indictments of capital Crimes, after the n 
(is efendant hath pleaded quod ipſe in nullo eſt inde culpabilis, & inde de bono Ra. Em. F 
o ponit ſe ſuper patriam, (which is the general Form of pleading the 415. . 
fi zen! Ifſue in capital Caſes, both in * Indictments and 2 Appeals,) the 02 2 Entr 


lage ſeems to have been immediately to award Proceſs againſt the Jury, 354. b. 35 5. b. 


1 thout any expreſs Joining of Iſſue on the Part of the King. But in the 3 95 b.358.4. 
1 Pecedents of Appeals of Felony, whether by an“ Appellant or Appro- Nd. 361 4. 


7, generally the Iſſue is expreſly joined by the Appellant and Approver 385. pl. f. 9. 
o "OE 7s the be 
Sf. 4. Thirdly, That it ſeems * the better Opinion, that if an Iſſue cid. 
joined in Proceſs on a Recognizance for the Peace, whether the De- * Coke's Ent. 
ndant killed F. S. and ſuch Iſſue be found for the King, yet ſhall it not 8 5 
op the Defendant to plead. Not guilty to an Indictment or Appeal for the a. b. 48.949. 
ath of the ſame F. S. 0 * 7 1 
Xe the Precedents cited to the I „. deln Red, Bes 49. b. abet 23 
er Karrer obne r üg, f 8. 
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2 Bulſt. 147. to be debated. ; 


3 Lev. 86. honeſt Defence, which in Caſes of this Kind is always the beſt, the dw. 


State Trials, ſcience acquits him, having ſomething in it more moving and convinanf 


* © 2 Bulſt. 147. 


400 Where a Priſoner ſhall be allowed Counſel, Book l 


\ ; 
} 
: * 
* >» 
8 
* * e 1 „ Pay * r Py WH * S * * " 
his 


C HAP. XXXIX. 


N here a Priſoner ſhall be allowed Counſel, and a C 
rs Indictment, * vi 


| A Perſon having pleaded Not guilty is to be tried either, 


1. By his Country, or 
2. By his Peers, or 
3. By Battle. 


But before 1 conſider what is proper to each of theſe in their 079 
I ſhall endeavour to ſhew, 63-2 


1. In what Caſes a Priſoner may have Counſel to aſſiſt him , bs 
Defence. ee IE 
2. Where he may have a Copy of the Indictment. 


Sect. 1. As to the firſt of theſe Particulars, I take it to be a {th 
2 3 Inſt. 29. Rule at Common Law, that no Counſel ſhall be allowed a Prifone, 
„N. 4.38 b. Whether he be a Peer or Commoner, upon the General Iſſue, ma] 
Finch 386. Indictment of Treaſon or Felony, unleſs ſome Point of Law ariſe, pre 
Fl St SeF. 2. This indeed many have complained of as very unreaſonbk, 
Cro. Ca. 147. yet if it be conſidered, that generally every one of Common Under 
S P. C. 151. ing may as properly ſpeak to a Matter of Fact, as if he were the bd 
9E. 4.2. pl. 4. Lawyer; and that it requires no manner of Skill to make a plain a 


1 plicity and Innocence, artleſs and ingenuous Behaviour of one whoſe C. 


Vol. . fol. 720. than the higheſt Eloquence of Perſons ſpeaking in a Cauſe not their om 


V.2. f. 1002. 


See the Books And if it be farther conſidered that it is the © Duty of the Court to be 
cited to the indifferent between the King and Priſoner, and to ſee that the Indidmat 


3 be good in Law, and the Proceedings regular, and the Evidence legal nd 


v State Tri. ſuch as fully proves the Point in Iſſue, there ſeems no great Reaſon to 


= "* 1- but that, generally ſpeaking, the Innocent, for whoſe Safety alone the La 
452 Vol. 4. is concerned, have rather an Advantage than Prejudice in having the 


f. 355. their only Counſel. Whereas on the other Side, the very Speech, Gurl 
AW and Countenance, and Manner of Defence of thoſe. who are guilty, 

Part 2. Vol. they ſpeak for themſelves, may often help to diſcloſe the Truth, which pr 
1 % % bably would not fo well be diſcovered from the artificial Defence of 0 


3 Inſt. 29. ſpeaking for them. 


KA. 


g. z. But the Law allows a Defendant the ſame Benefit of Counſel ; 5 
7} Appeal whether Capital or not Capital, as in any other Action. "bs 151 
dechaps for this Reaſon among others, becauſe Appeals are preſumed to Dr. & Stud. 
generally carried on with greater Heat and Spleen than Indictments, * 2 48. 
Ind yet are not ſo much to be favoured as being for the moſt part rather 3 05 
ounded on a Deſire of private Revenge than of Publick Juſtice; and Keilw. 176. b. 
dereſore the Defendant ſhall have at leaſt the fame Advantage in them as * OW 
Common Actions E . 1 : Bulſt. 85. 
5:8. 4. Alſo upon Indictments, the Court will never refuſe to aſſign 9 E. 4.2. pl. 4. 
Priſoner Counſel to argue a doubtful Point of Law, happening to a- N 
ige at or after his Trial; as where it ſhall appear queſtionable whether the 31. 
facts proved, if true, fully amount to the Crime charged againſt him; nt « ger 
whether the Perſons offered to be Evidence againſt him be * legal Wit- < ; Inft. 7 72 
cſſes in Reſpect of ſuch or ſuch Exceptions againſt them; or whether cer- Sate Trials, 
zin Perſons returned e of his Jury can be lawful Jurors, in Reſpect of cer- A hen ro 
Kin Objections againſt them; or whether the * Indictment or * Proceſs, Ge. Staflord 61. 
- firictly legal: In all which Caſes the Priſoner muſt n propoſe the Point. State Trials, 


> Vol. 2. 5 20. 


ap. 39 and a Copy of the Indidment-. Pr 


nd if the Court think it will bear a Debate, they will affign him Counſel * State Trial, 
Wo argue it. | | | | Vol. 3. f. 135. 
$8. 5. Alſo where-ever a Priſoner hath a * Pardon or other ! Special '3 Fang rg 


latter to plead to an Indictment, or an * Error to aſſign in Order to re- Cro. Ca. 147. 
Nerſe an Outlawry, the Court will of Courſe aſſign him Counſel. And it 75 1 
h ſaid, That for ſuch collateral Matters any one may be of Counſel for a p , Inſt. 29. 

iſoner without any Aſſignment. 137. 


dect. 6. But if a Queſtion ariſe on the Trial of a Peer concerning the p 1 


ourſe of Parliamentary Proceedings, the Lords will not * ſuffer it to be ar- state Trials, 


ed by Counſel, but will debate it among themſelves. * 1 * 0 
te 1 rials, 


delt. 7. There is a Caſe in the Year-Book of ? H. 4. Where a Serjeant Vol. 2. f. 694 
Law, as amicus Curie, offered his Opinion to the Court, concerning 701,709,763, 
e Trial of an Indictment of Death, That it was not proper to proceed +4 Vol. 3. 
i till the Year and Day were paſſed, nor doth he appear to have been * Iaſt. 29 
y Way reprehended for it. 4 But it is not ſafe for any one to be ei- 137. _ 
her Counſel or Solicitor to one in Priſon for a Capital Crime, in Or- 4 pf 155 
er to Prepare him for his Trial, without an Aſſignment from the Court. Fiz. Office 
ut by Leave of the Court Priſoners have ſometimes been indulged the R. 
ſtance of Counſel, not only to * adviſe them in Priſon, but alſo to Frogs 
band by them at the Bar: But it is ſaid, * That in Strictneſs they ought 128, 129. 
ot to be prompted by them as to Matters of Fact, » nor to have the 7 | T. | 
liſtance of any Papers drawn up by Counſel to prepare them for their 2 Jo. 180. 
nal. | % = 3 
. et in the | 


Seck. 8. After a Priſoner hath had Counſel aſſigned him, the Court will year-Book of 


pt“ diſcharge them without his Conſent, tho' th l ill ſome- 1 H. 5. 

mes add 66 a to them Wem the Court te 
. 9. It is! ſaid, That the Court cannot aſſign an Appellee any of — 

e Kings Counſel; but that if they will they may be either for or againſt Par was of 
m, | | | g | very bad 
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W State Tri ee . | n 2 Jo. þ 
2. wo Wet 703, 7638. State Trials, Vol. 3. f. 133. State Trials, Vol. 2. f. 614. * State Trials, 


Ol. 2. f. 6 ; . 
Bald 5 u State Trials, Vol. 1. f. 732. Vol. 2. f. 743, 762, 763, 770. mo Trials, Vol. 2 f. 711, 712. 
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40² Where Priſoners may have Counſel, &c. ogy 


Moor, 666. have a Copy of the Indictment againſt him: It is ſaid, That by th 


State Trials, 


863, 864. Alſo if he have ſuch Matter to plead which cannot well be put in 
Show. 131. Form without Knowledge of the Charge againſt him as laid in dle l. 
2 HI. H.P. C. dictment, as Autrefoits acquit, c. it is © faid, That the Court vil gs 


. . _ — F 4 . v9 AR <Y * , þ e ay 3a, > Bt % 
Irc ccc EO EI 8 
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Se#. ro. It having been found by Experience that Priſoners have 
often under great Diſadvantages from the Want of Counſel, in Pro 
tions of High Treaſon againft the King's Perſon, which are gener Y 
naged for the Crown with greater Skill and Zeal than ordinary Profecuing 
it is enacted by 7 W. 3. 3. That all and every „ Perſons wh 
ever, that ſhall be accuſed and indicted for High Treafon, whereby i Fa 
ruption of Blood may or fhall be made to any fuch Offender or Ofend, ö 
to any the Heir or Heirs of any ſuch Offender or Offenders, or ſir 1; 
prifion of fuch Treaſon, ſhall be received and admitted to male jj; a 
their full Defence by Counſel learned in the Law: And in Caſe ay Pri 

or Perſons fo accuſed or indicted ſhall defire Counfel, the Court, befyr wh 
ſuch Perſon or Perſons ſhall be tried, or ſome Fudge of that Court i; w, 
riſed and required, inmediately upon his or their Requeſt, to aſſign u ji 
Perſon and Perſons, ſuch and ſo many Counſel, not exceeding two, al fle jy, 
fon or Perſons ſhall defire, to whom fuch Counſel ſhall have free Aal 
all ſeaſonable Hours; any Law or Uſage to the contrary not withfandin, 

Se. 11, But it is provided, S. 3. That any Perſon being ind. 
ſuch Treaſon may be outlawed, &c. and where by the Law, after ſu du. 
latory, he may come in and be tried, he ſhall upon ſuch Trial hav th þ, 
nefit of the ſaid Act. 55 
Seck. 12. And it is farther provided, S. 12, 13. That nothing n 

aid A ſhall extend, or be confirhed to extend to any Impeachment in 

Proceedings in Parliament whatſoever. And alſo that it ſhall not an Vn 

extend to any Indiftment of High Treaſon, nor to ony Proceedings tler 

for counterfeiting his Majeſty's Coin, his Great or Privy Seal, tis fy 
Manual, or Privy Signet. 

« 1 Lev. 68. Sec. 13. As to the ſecond Particular, viz. Where a Priſoner ng 


Vol.1.f. 644. Common Law it is always denied in Cafes of Treafon or Felony, |! 


Val.2.f.711, if a Priſoner take a legal Exception to an Indictment, it is ſaid, In 


763. Vol. 3. 5 | 1 
F 861. 862, the Court will grant him a Copy of fo much as concerns his Except 


1.Sid, 8 


236. him the Heads of the Indictment, to enable him to have his Pla 
8 drawn as to ſuit the Charge againſt him. 

e State Tnal, Sef7. 14. But it is enacted by 7 W. 3. That every Perſon and Pein 

Vol. 2. f. 711. 7ndifted for High Treaſen, except for counterfeiting the Con, 0 i 

Great or Privy Seal, or Sign Manual or Privy Signet, ſhall have ain 

| Copy of the whole Indictment, but not the Names of the Witneſſes, f Doi 

at the leaſt before Trial, to adviſe with Counſel thereupon, t9 fl 

make their Defence, his or their Attorney, or Agent, requiring tle fal 

and paying the Officer his reaſonable Fees for writing thereof nit exceed 

five Shillings for the Copy of every ſuch Indifment. 1199] > 

Sef. 15. What Exceptions may be taken to ſuch Indictmem, 
when, hath been ſhewn, Ch. 25. Se. 146, 147, 148, 149. 


2 CG CHA! 


CHAP. XL 


From what County the Fur) is to be returned, &c. 


OR the better Underſtanding what more particularly relates to a Tri- 
al by the gran” in Capital Caſes, having ſhewn, Ch. $ SA. 18. 
hat by Virtue of a ſpecial Commiſſion, Juſtices of Oyer and Jerminer 
ay fit in one County, for the Trial of a Fact in another by the proper 
urors. And having alſo ſhewn, Ch. 23. Sect. 92, 93. what is a proper 
lace from whence a Viſne may come, I ſhall in this Place only conſider, 


1. From what County the Jury is to be returned. 
2. By Virtue of what Proceſs. 
3. Before what Court. 


4. How they may be challenged. 


As to the firſt of theſe Particulars, viz. From what County the Jury 
to be returned: I ſhall endeavour to ſhew, 


1, From what County they are to be returned for the Trial of the 
General Iſſue. Fs 


2. From what County for the Trial of a F oreign Plea. 


dect. 1. As to the firſt Point, viz. From what County a Jury is to be 
urned for the Trial of the General Iſſue: I take it to be * agreed, S. P. C. 154. 
hat * regularly by the Common Law they muſt be returned in all Caſcs, af phe 4 
the Trial of the General iſſue from the ſame County wherein the Fact Fitz. Co 
committed. And it is faid, That in an Appeal of Death, where the _ 
ound was given in one County, and the Party died in another, the Ju- 26 ag. pl. 
* ought to be returned from each County before the Statute of 2 & 3 Vide ſupra 
. 6. 24. ſince which the whole may be tried either upon an! Indictment 3 2 
Appeal, in the County wherein the Death happens. l ſect. 8. 


55 

. 2. But it is enacted by 33 H. 8. 23. That if any Perſon being ex- Book 1. 

| tal ined by the King i , 9. 7 | „ ch. 44.13. 
neg by the King's Council, or three of them, uon any Manner of Treaſons, Supra ch. 23. 

Ve Prifiens of Treaſons, or Murders, do confeſs any ſuch Offences, or that ed. 35. 

0 


I Council, or three of them, upon ſuch Examination, ſhall think any d voy 
UI ſo examined, to be vehemently ſuſpetFed of any Treaſon, Miſpriſions of © Vide fopra 
ſons or Murder, that then in every ſuch Caſe by the King's Command. ch. 28. ſect 3 &. 
. (is Majeſty's Commiſſion of Over dnd Terminer under the Great Seal, 263 8 
e made by the Chancellor of England to ſuch Perſons and into ſuch Vills 
Places as ſhall be nam'd and appointed by the King, for the ſpeedy Trial, 
Een or Delivery of ſuch Offenders ; which Commiſſioners ſhall have 

e enquire, hear and determine all ſuch Treaſons, M. !ſprifions of Trea- 
| and Murders, <oithin the Places limited by their Commiſſion, by ſuch 
P and lawful Perſons as ſhall be returned before them. by the Sheriff, or 


7 : : | 
Min ler, or any other having Power to return Writs and Proceſs for 
that 


26 Aſſ. pl. 322 
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hap. 41. 
| 6:8. 7. But for the more ſpeedy Trials of Murders and Felonies, it is en. 
ed by 23 H. 8. 14. Par. "# That all Manner of Foreign Pleas triable by 
, Country, upon any Inditment for any Petit Treaſon, Murder or Felony, 
ll be forthwith tri ed before the ſame Fuſtices afore whom the Party ſhall 
arraigned, and by the Furors of the ſame County that ſhall try the Petit 
egen, Murder or Felony, whereof he ſhall be ſo arraigned, without. any 
ther Reſpite or Delay, in whatſoever County or Counties, Place or Places 
this Realm, the Matter of the ſame Pleas be ſuppoſed or alledged. 
6-4, 8. But this Statute extending neither to Indictments of High 


- 


H. P. C. 25 5. 
Vide Dyer 
296. pl. 20. 


be tried by the Jury of the County wherein it is alledged. 8. P. C. 154. 


CHAT. XII 


Of Proceſs againſt Furors. 


OR the better Underſtanding the Nature of Proceſs againſt Jurors in 
Criminal Caſes, I ſhall endeavour to ſhew, 


1. Where a Panel may be returned without any Precept by a bare 
Award. 

2. In what Manner the Proceſs is to be returnable. 

z. Where a Venire may be joint or ſeveral. W 

4. What Proceſs may be awarded by Proviſo. EE: ; 

5. In what Caſes, and in what Manner a Tales is grantable. 


= _— 0 ME. OL. 


L 6. Where it is neceſſary to return a Panel into Court, before an In- 
wn queſt can be taken upon it, and where the Priſoner may have a , 1 
Copy of It. 4 4 | _ queſt, 5s... 
| | | 3 4 Inſt. 168. 
Sf. 1. As to the firſt Point, viz. Where a Panel may be returned : Inſt. 568. 


thout any Precept by a bare Award, it is » agreed, That Juſtices of te. N 


a0l-Delivery, may have a Panel ſo returned by the Sheriff, without 2 H. & P. C. 
Precept or Writ; and the * Reaſon given for it is, That before their ont Jus 
ming, they always make a general *© Precept to the Sheriff in Parchment 128. | 
der their Seals, fo bring before them at the Day of their Seſſions twenty-four 2 8 155- 

of every Hundred, &c. to do thoſe Things which ſhall be enjoined them on « Vet is aid 
Part of the King, &c. And therefore it is ſaid that they need not make that the Law 
other Precept for the Return of a Jury, for the Trial of any Iſſue join- . 
before them, But that their bare f Award that the Jury ſhall come is Special Com- 
cient, becauſe there are enow for that Purpoſe ſuppoſed to be pros in miſſion. 
urt, whom the Sheriff may return immediately whenever t 

| require their Service. Alſo it is ſaid, 5 that a Jury may be ſo re- Crompt. Ju- 
ned before Juſtices of Peace at their Seſſions, becauſe the“ Precept 7 . 7 


) | | | 35: | 
* Jur. 128. 4 Inſt. 168. 2 Inſt. 568. 2 H. H. P. C. 34, 261. © Vide Raſt. Ent. 384. b. 385. a. pl. 1. 

Ig {45 „ For the Form of ſuch an Award, ſee Raſt. Ent. 385. pl. 5. 6. State Trials, Vol. 4. fol. 182. 
| ul. 568, Adjudged 1 Sid. 364. pl. 11. b See Lambard's Juſt. B. 4. Ch. 2. and Crompt. Juſtice 232. | 


5 L for 


/ Proceſs againſt Furors. 1 


eon, nor to Appeals, it * is ſaid, That a Foreign Iſſue therein muſt * 3 Inft. 25. 5 


Fitz. Inq. 55. 
e Court 4 Inſt. 168. 


1 
11 
+ 


2 Inf. 568. 8e F. 2. It ſeems d agreed, that by the Gals of the King's Bench y 


h 2 Roll. A. Y | | 
bd. 2 . there ® ought to be fifteen Days between the Teffe and Return of ey 


152. a. be tried immediately. 


406 0 Proceſs againſt Furors. "Both 
bor the Summons of the Seſſions hath a Clauſe to the ſame Rita f. 
Summons of twenty-four out of every Hundred, Sc. Yet I much if 

« Vide 4 Inſt. whether this Matter do not rather depend on Practice, and the's : 


Ms p. C. Courſe of Precedents, than any Argument from the Reaſon f tht 
261. For the * Precept to the Sheriff from Juſtices of Oyer and Terming 
1 Sid. 364. pl. order for the holding of their Seſſions, hath in Effect the very fame 01.4 
b Raf Ent, for the Bringing of twenty-four before them, out of each Hundre th 
443. b. pl. 1. Day of their Seſſions, &c. And yet it ſeems © agreed, that they am 

have a Jury returned for the Trial of an Iſſue Joined before then, þ 


2. 

1 0. | | h — | | . C01 | | 

< 256. Force of a bare Award, but ought to make a particular Precept to Ys 
0 i "TW" Os 


4 Inſt. 164. riff for that Purpoſe under their Seals. 


d 8. P. C. 154 | . . . 
Lett. B. * Jury can be returned into it from a Foreign County, without Propet Py 


Vide 25 H. 6. ceſs, under the * Seal of the Chief Juſtice, &c. But * Quere if it may ng 


ET be returned for the Trial of an Indictment, &c. in the ſame County wi 
27. ſect. 16. in it fits, by a bare preceptum eft, Sc. 


e Supra ch. : _ „ 
* 2 Sect. 3. As to the ſecond Point, viz. In what Manner the pg 


7 Vide Dyer againſt Jurors is to be returnable, it ſeems agreed, that it may be rum 
118. pl.78. immediately into the Court of King's Bench for the Trial of an Indidmey 

in the ſame County wherein it fits, whether for a Crime commited | 
Vide ch. 25, fuch County, or for a ® Treaſon, &c. beyond the Sea. But that ir th 
ſect. 49 to 70. Trial of Indictments removed thither by Certiorari from other Cont 


2 H. H. P. C. Proceſs. | | | 
Lu = Se. 4. Alſo it is * agreed, that Juſtices in Eyre, or of Gul-D 
+» a4 2 very, may Order a Jury to be returned immediately for the Tril d. 
ch. 27. ſe. Priſoner arraigned before them. Alſo it is clearly * holden by Sr þ 


1 568. ward Coke, and hath been often adjudged, That Juſtices of Or af 


State Trials, Terminer, for the Trial of any Iflue joined before them, might award 2. 
Vol. 4. fol. ire returnable the fame Day on which the Party is arraigned. Al it 


i Keilw. 159, holden by Sir ® Edward Coke, and hath been adjudged, That Juſt 
b the Peace may do the like; but there are very * ſtrong Authorities toti 


H. P. C. 256. . FI ; 8 . 
Compt. Jag, contrary, unleſs the Crime amount ? to Felony, or the Party * conſe 


Cro. Ca. 315, Sect. 5. Quare how far the Law is altered as to theſe Points by 46} 
r Sd-3359l . & M. 24. and 7 & 8 V. 3. 32. which by requiring that Juooh 
Fitz. Inq. 55. be ſummoned fix Days before they are to appear, ſeem to make it eri 


Vide Rely. 7- whenever a Venire or Particular Precept is required for the Retun d 


4 Inſt. < 1 Jury, that there be fix Days between its Teffe and Return. 
I Cro. Ca. Seck. 6. It hath been * adjudged, That a Venire before Juſtices of 
342533 and Terminer returnable at a Day certain is erroneous, unleſs the Sin 
96. pl. 1. appear to have been adjourned to the ſame Day; becauſe otherwiſe K 


T Hp not be intended that their Commiſſion continued till ſuch Day; adi 
26. did not, their Authority to try the Iſſue was determined. But it 1590 


De 2 * that ſuch Venire may be made returnable at the next Aſſiſes, and 1 
eb. 212. pl. re: : y 1 | 

49. 292 pl tried by Virtue of ' 1 E. 6. 7. 

75.718. pl. | : MID, | 
109. 2 Keb. 433. pl. 13. 1 Sid. 334. pl. 20. 1 Roll. Abr. 96. pl. 1. Cro. Ca. 340, 583. Cont. * 0 
Trial per pais 26. 2 Rol. Ab. 625. pl. 2. H. P. C. 266. * 2 Iutt. 568. 4 Inſt. 164. Cro. Ja. 404. P. 0 


in this Book: it is ſaid that Common Experience is ſo. „ Fitz. Coro. 44. Keilw. 159. b. 1 Jen. 37 H % "BW. | 
C. 156. a. 1 Keb. 433. pl. 3- Trial per pais 25, 26. 2 Keb. 212. pl. 49. Crompt. . 5 1 4 
pl. 2. 335. pl. 20. Cro. CA. 438, 448. © 2 ROM. APr. G25 Erf.: HEN 8 6e Hübe E 


Crompt. Juſtice 150. b. tis ſaid that the Seſſions for the Peace may award Proceſs for the Trial 0 \ co (of 
Felony, the next Day after it is traverſed. Quære if the Party's Being in Gaol make no DET. e aun! 
2 Roll. Abr. 96. pl. 1. 1 Sid. 335. pl. 20. 41 Keb. 433. pl. 3. 1 Sid. 99. pl. 2. 334. pl. 20. 100. . 
5 State Trials, Vol. 4. fol. 99, 100. * 1 Sid. 348. pl. 15. 2 Keb. 284. pl. 53. 292. pl. 75: Ain 
6. And in theſe Books ſuch Error is ſaid not to be helped by the next Afliſes happening to fall on t - F 
ſupra ch. 5. ſeRt. 7. 14. *1 Sid. 348. pl. 15, 2 Keb. 284. pl. 53, 718. pl. 109, 854 pl. b. 
Y Videch. 5. ſect. 12. | | 


N 
3 


hap. l. Of Proceſs againſt Jurors. 407 
deck. 7. It hath been adjudged, That the Award of a Yenire return- __ 3. 
ble at a certain Day before Juſtices of Oyer, &c. needs not expreſly men- 5b Dy. = 
1 before what Juſtices it ſhall be returnable ; for it cannot but be intended pl. 99. The 
hat it ought to be before the ſame Court which awards it. — ae * 
ech. 8. As to the third Point, viz. Where a Venire may be joint or of, and is 
veral :- It ſeems agreed, that where ſeveral Perſons are arraigned upon the there id, 
ume d Indi e Appeal, and ſeverally plead not guilty, it is in the wat the Vent 
ame Indictment Or Ppea » Y.P gullty, re it ſelf 
glection of the Proſecutor, &c. either to take out © joint Venires againſt needs not 
hem all, or f ſeveral againſt each of them. But in an Appeal, if one plead ons. _— | 
ot guilty, and the other plead a Releaſe made at A. it ſeems * that there it is . | 


1ſt be ſeveral Venires. able ; but this 


th | ſeems not to 
Sa. . It ſeems generally * agreed, that where the ſame Jury is re- 
urned & ſuch a Joint Proceſs: againſt ſeveral Detendants, if a Juror be heap on 


hallenged by any one Defendant, and the Challenge allowed, and the Ju- at large. 


x thereupon i drawn, he is by neceſſary Conſequence drawn as to all the bes. A 


ther Defendants alſo, becauſe there being but one Panel, the ſame Perſon * H. P. C. 


annot at the ſame Time be taken from it, and yet continue in it. But 255 _ _ 
is 101 * ip | FH. R. e. 
where one Jury is jointly returned for the Trial of ſeveral Defendants before 26, 


uſtices of Gaol-Delivery, it is ł certain that they may afterwards ſever the * State Tri- 


W:ncl, if they find it expedient, for the Prevention of this Inconvenience. 2 Nes I; 
Wit I do not find! that this can be done in any other Caſe. And it ſeems H. P. C. 256. 
rreed, That after an Apellant hath taken out a joint Venire againſt all FD * 
he Apellees, he cannot * afterwards take out ſeveral ones, tho” the firſt be But 0 Eu 


erer returned; and the Reaſon ſeems to be becauſe it would amount to 541. pl. 4. it 


* = {: ou 
" Diſcontinuance. . to 


$8. 10. As to the fourth Point, viz. Where Proceſs may be taken ny the De. 
ut by the Defendant in Criminal Caſes by a (7. e. with a * Clauſe fendantsin 
1 


| ; . | A by . 
at if two Writs come to the Sheriff he ſhall execute one of them only.) nd Ag 


take it to be agreed ? That it may be ſo awarded in any Appeal, whe- 8. P. C. 155.4. 


, . . : 1 f fe It I ſaid, 
her Capital or not Capital, in the fame Manner as in other Actions, af- t © . 


r the Apellant hath made Default in * Relation to the very ſame Kind there are 
f Procels. And therefore if the Appellant, after Iſſue joined, either three Defen- 


eglects to take out any * Yenire the ſame Term, &c. or takes one out Plain may 


ut doth not * get it returned, it ſeems that the Defendant may take one join two of 
ut by Proviſo, &c. And in like Manner if the Appellant make the like _ oe 
Pefzult in ſuing out an Habeas Corpora, or other ſublequent Proceſs, the take out ano- 


hefendant may ſue out the like Proceſs by Proviſo. But where the Defen- ther againſt 


int hath ſucd out any Procels by Provi ſo, there are © Authorities that the i. 


| | | Books above- 
ted, and 1 Jon. 425. and Fitz. Quare Impedit, 199. 21 H. 6. 22. pl. 46. © See the Books above cited. Alſo 


H. 4. 
Pl. 1. But this is made a Quzre Dyer 152. pl. 8. And denied in the fame Caſe in Daliſ. 25. pl. 11. i But 


. 
Fitz. Proceſs, 94. S. P. C. 155. Lett. A. Bro. Venire facias, 32. 9 Ed. 4. 27. pl. 40. Fitz. Chal- 


the 


mz i, Clauſe of Proviſþ. But it ſeems agreed, That neither in Alan ig 


Fitz. Nil. js grantable, I ſhall obſerve the following Particulars. 


Bro. Nig other Actions. And fo alſo may the Appellee, if the Appellant nei! 


22 Leon. 110. Other even 4 Number that the Court thinks proper, in order to pm 


4 —— a 
pr cards jeh iti ene nk Bens, A > 
= One ER ˙ . 
— AA 2 = 


; P t 
Q. S. Bro. Octo Tales, 15, 16. Bro. Attaint, 7. 10 Co. 105. 47 Aff. pl. 10. 14 H. 7. 2. pl. 6.70" 
Lett. C. H. P. C. 257. 2 Hf. H. P. C. 266. Keilw. 176. pl. 10. 10 Co. 105. a. Fitz. on? 0 1 
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the Plaintiff is to ſuc out the proper ſubſequent Proceſs upon it in th 
Manner as if he had ſued out the firſt; and that it is irregular brad 
FR fendant to take out any ſuch ſubſequent Proceſs till the Plaintiff ha 
* Dyer 215. a* Default in Reſpect of the ſame Kind of Proceſs, except only ad 
875 wr pri- Actions wherein the Defendant is an Actor as well as the p 
us, o. in' Replevin, or © Error, or * Quare impedit againſt the Patron =y a 
6Mod. 246. Prohibition, &c. in which Actions the Defendant may either wt; 
28. Proceſs by Proviſo, without any Default in the Plaintiff or m 7h 
21 H. 6. 22. think fit, take it out in the ſame Manner as the Plaintiff, without 


pl. 10. in the King is ſole ? Party, nor in Indictments, there can be any bh 
Fitz. Nil, ceſs taken out by Proviſo, becauſe no Laches is imputable to the kin 
Bro. Kü Allo it hath been © queſtioned, whether there can be any ſuch Puh 
pr N ; Informations gui tam, becauſe the King is in ſome Sort a Party, 


2 Saund. 336. 4h OV „ 3 
4 6 114 As to the fifth Point, v/z. In what Caſes, and in what Manner i 76 


Prius, 6. | 

© Par. Caſe, | | 8 EW 3 23 
Roll. Are Se&. 11. I. That if a full Jury appear not in an Appeal when h 
—_ * Reaſon of the * Death of ſome of the Perſons returned, or for any de 
rius, z. Cauſe, or if ſo many be challenged and drawn that there do not ru 


27 5, 6. enow to make a jury; or if after the Jury is charged, one ® or more dm 
1 . 


pl. 10. 


bod 6 larger Number than the firſt Proceſs, as for ? fixty or forty, d x 


6 Mod.246, the Delay, which may be occaſioned by the Defendant's perenyu 
1 Keb. 199. Challenges. And in this Reſpect the Law in Reſpect of a Tales in c. 
pl. 184 tal Caſes is different from what it is in any other Caſe; it being an ally 
dy Sid. ed Rule, that in all * other Caſes the Tales muſt be for a leſs Number in 
72 Leon.110. the firſt Proceſs. BL EY | 
*S.P.C.155. Sect. 13. III. That every ſubſequent Tales, in Capital as well 81 


ky 104.b. all' other Caſes, muſt be for a * leſs Number than the former, eit 


H. P. C. 257. the former were quaſhed, in which * Caſe the next may be for the fant 
- vs 3- 11. Number. | 1 

State Trials, | | | 

Vol. 1. f. 502. and the Books next above cited. m S. P. C. 155. Lett. F. 12 H. 4. 10. a. S. 10 Co. 104 18 
2 Roll. Abr. 67 1. pl. 2. * H.P. C. 257. S. P. C. 155. Lett. C. 14 H. 7. 7. pl. 16. » Cro- oY 
7. 7. pl. 16. 10 Co. 104. b. See the Books cited to the precedent Section, under the Letter r. Yet tis wo 
359. pl. 2. That if a full Jury do not appear, and the Plaintiff pray a Diſtringas without praying any Tow, * 
ought to grant it at the Prayer of the Defendant. Vide 2 Roll. Abr. 67 1. N. P 14 H. 7. 7. pl. 16. H. . * 
2 H. H. P. C. 266. S. P. C. 155, Leu. C. Finch 415. Bro. Octo Tales, 6, 8, 19. Keilw. 176. pl. 10. * 
213. pl. 43. 1 Bulſt. 121. 15 Ed. 4. 33. pl. 19. 16 Ed. 4. 5. pl. 3. 10 Co. 104. b. 1056. a. 10 Co. 1h 
Finch of Law, 414. But a Tales de circumſtantibus may be of any uncertain Number, 10 Co. 105. 4. 140 ö 
pl. 16. Finch of Law 414. 10 Co. 104. b. 105. a. 2 Roll. Abr. 672. Lett. Q. 37 H. 6. 12. pl. 1 * 
Tales, 11, 16. Fitz. Inqueſt, 20, 40. 18 Ed. 4. 6. pl. 31. * Finch of Law 414. 2 Roll. Abr. 672. 


ſaid that there may be 1 2 Tales; but this is contrary to all the other Books, 1 S. P. C. 155. Lett. C. H. 
Fitz. Challenge 36. 20 H. 6. 38. pl. 2. | 


Nap, 415 Of Proceſs againſt Jurors. 409 
5:8, 14. IV. That the Quaſhing the Array of the principal Panel doth | 
ot quaſh that of the Tales, but the Inqueſt ſhall be taken of thoſe re- Fitz. In- 
ned on the Tales if there be enow; and if not, others ſhall be added _ 30. 
Fhem by a new Tales, Yet. it ſeems agreed, That if all the Perſons Le. CG. 
ned on a Habeas Corpora; be challenged and drawn, there ſhall not be Dy. 245: pl. 
Tales awarded, but a new Venire facias; for the Word Tales plainly re- 64. 


4 4 * 
| v ' | P . IO Co. I * 
to ſome others, to whom the Perſons returned are to be like. Alſo it b. 105. o 


ms agreed, © That if the firſt Habeas Corpora be quaſhed, the Habeas Cor- "5. obo | 
7 with a Tales cannot but be quaſhed with it, and the Party muſt go pin * 
in the ſame Manner, as if the Venire had been only returned, and no- 34 H. ö. 20. 
ing done upon it; for where a Proceſs is * all that follows it and KA = 
pends upon it, ſeems of Courſe to fall with it. SRD e 
Heck. 15. V. That it ſeems the ſtronger Opinion, That a Takes is not * Cro. Eliz. 


antable upon the Return of a Venire, but only“ upon the Return of a 27 7 ö. 0 
abeas Cor ora or Diſtringas, becauſe it appears not before ſuch Return, pl. 4. 


it that a full Jury may appear. Bro. Niki pri- 


N 


| 02. 10. VI. That the Diſtringas or f Habeas Corpora, with a Com- * — F 
and to add ſo many more to thoſe ſummoned on the Venire, is the firſt 34 H. 6. 21. 


roceſs againſt the Tales; but it is * aid not to be grantable with a Ni/ pl. 30. Abe 
rius, without having been firſt returned into the Court. "A 671. O. pl. 2. 
Seck. 17. VII. That * if a Juror be withdrawn after a Trial is com- Cont. Bro. 
Wenced whereon a Tales de Circumſtantibus was awarded, and afterwards ” 22 
new Habeas Corpora be taken out with a Tales, it ſhall appoint ſuch : $ H. 7.9. 
es to be added to the Jurors returned on the firſt Venire, and alſo to P, Reil. |, 
joſe returned on the Tales de Circumſtantibus; becauſe the Court above ot; 14 9. 4 
Fill take judicial Notice of what is done at N/ Prius being entied on w H. 6.10. 
ecord. 535 Ns. 


1 deck. 18. VIII. That the | Statutes which authoriſe Juſtices of N7/ us, 1. | 
a ris to award a Tales de Circumſtantibus, extend k as well to all Capital 20d Oe 
= | Ws 7 oye ; ; 5 Tales, 1. 
et aſes, whether of "Treaſon or Felony, as to others. But it ſeems, That « 2, H. 6. 10. 
oy ch a Tales cannot be prayed for the King upon an Indictment, or Crimi- pl. 44 
nformation, without a a Warrant from the Attorney General, or an = 
loy preſs ” Aſſignment from the Court before which the Inqueſt is taken. Qo Tales, i. 
u for the fuller Underſtanding of theſe Matters, not being ſo proper for LY Se ls 
| bis Treatiſe, I ſhall refer to the Statutes in the Margin; 7 8.p. C. 169.2; 
sic. 19. IX. That it hath been queſtioned whether any Tales be grant- . 
e by Juſtices of Oyer and Terminer ; and it hath been * holden, That it pas . 14 
lan not grantable by Juſtices of Gaol-Delivery: [101] And therefore if a made = | 
rial before ſuch Juſtices be put off for Want of a ſufficient Number of Ju- 2 65 2 & 3 
rs, it ſeems the uſual Practiſe for the Court not to order a Tales, but a 4K 5 Ph. 5 
* larger Panel, whereon the former Jurors ſhall be returned in the ſame Or- Ma. 7. 
ode er as before, and called to be ſworn as they ſtand, without any more Re- es. 
vl jd to thoſe who were ſworn before than to the others. Which is the ; 1. * "ag | 
: Do ethod likewiſe to be obſerved in the like Caſe; * as to the Swearing of a 1 Keb. 490. 
v. t 'y returned with a Tales. | | PI 
H. 75 1 : 1 Lev. 223: 
4 ki. g. State Trials. Vol. 4. 5 V 
14 El. 9. * State Trials, Vol. 4. f. 179 to 182. ® State Trials; Vol. 4. f. 17h to 182. Vet there is an Inſtance 
, Ci 366 176. pl. 10. of the Tales awarded in an Appeal before ſuch Juſtices. And the like was done Plow. Com. 


upon an indictment of Murder, ? State Trials, Vol. 4. f. 179 to 182. 4 Yelv. 23. 


5 M Sec. 20. 


.* pn" 
ro. Niſi pri- 


4¹⁰ Of Proceſs againſt furt del 
Sect. 20. As to the ſixth Point, vis. Where it is heceſſary vie 
a Panel into Court, before an Inqueſt can be taken upon it, and where, 
Priſoner may be demand a Copy of it. It is recited by 42 Ed 3. 11, Ne 
divers Mijchiefs had happened, becauſe that the Panels of Ingueſſ; uli by 
been taken before Fuſtices by Writ of Scite facias, and other N, itt, bal 
been returned before the Sęſſions of the Juſtices at the Niſi prius, and ite 
wiſe, ſo that the Parties could not have Knowledge of the Names of th Py 
| ſens which ſtould paſs in the Inqueſt, whereby divers of the People dach 
« Note. That Aiſberited and oppreſſed, and thereupon it is ordained that no Inqueſt * þy Afi 
8 H.6.ch. 2. and Deliverances of Gaols, be taken by Writ of Nifi Prius, nor in am ac 
29 5 7 alſo Manner, at the Suit of the Great or Small, before the Names of all then the 
3 Inft, 135. ſpall paſs in the Inqueſt, be returned in the Court, 
bS.P.C. 196. Se. 21. It ſeems agreed, That this Statute extends as well to Wrik 
157. of Ni Prius in Criminal Caſes as in Civil, and to Jurors returned upenz 


H. P. C. 258. | p | 
Quzre, If the Tales as well as to thoſe returned upon a Principal Panel. 


Statute ex- Sef. 22. But it ſeems, © That in Trials before the Juſtices of Cal 


_ - "agg Delivery the Priſoner has no Right to a Copy of the Panel before the Im 


and Termi- of his Trial, except only in Caſes within the Purview of 7 & 8 J, 1 
ner for it is which enacts, That every Perſon indicted and tried for High Tru(y, þ 


* Miſpriſion thereof (except it be for counterfeiting the Comm, &c. ) ſtall ln 
Trials before 2 Copy of the Panel of the Jurors, who are to try him, duly retun 5 
on era the Sheriff, and delivered unto him two Days at leaſt before le ſal l 
be on the Ve. Fried. 5 . | ; CL | 

nire andnot Sekr. 23. It hath been! adjudged to be ſufficient within the Intet g 


13 this Act to deliver to a Priſoner a Copy of a Panel arrayed by the Sf 


pora. State before it is returned into Court, if the very fame Panel be afterya 


Trials, Vol. | 
4. f. 102. keturned. 


© State Tri- | | | 1 
als, Vol. 2. f. 762. Vol. 3. f. 4. 866, 867. Vol. 4. f. 6. State Trials, Vol. 4- f. 101 to 104. 
| . | | 
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Before what Court the Fury is to be returned. 


dect. 1. ND now I am to conſider before what Court the Proceſs 

| . againſt Jurors in Criminal Caſes is returnable : As to which 

there can be no * Doubt but that by the Common Law it is returnable only Vide 4 Inſt. 

Into the Court wherein the Proſecution was depending. . 1 

Sef. 2. But the Statute of Wem. 2. Ch. 30. having ordained that Pap "a 

an Pleas in either Bench, which require only an eaſy Examination, ſhall Cro. 8 
be determined in the Country before the Juſtices of Aſſiſe, by Virtue of 

the Writ preſcribed by that Statute, commonly called the Writ of Ni. - 

Prius: It ſeems to have been univerſally agreed, © That an Iſſue join'd in „, 11 4 
the King's Bench upon an * Indictment or © Appeal, whether for Trea- 4 Ink. n 

bon or f Felony, or a Crime of an inferior * Nature, committed in a dif- See the Books 

ferent County from that wherein the Court fits, may be tried in the pro- ps 6 


other Parts 


per County by Writ of Ny/H Prius by Virtue of the ſaid Statute. of this Secti- 
Se. z. Yet inaſmuch as the King is not expreſly named in this Sta- 2570. ©, 
| tute, and it is a general Rule, That he ſhall not be bound by a Statute 231. 85 
W which doth not expreſly name him ; it ſeems to have been generally holden, * 4 Oo. 43. 
That where-ever the King is a Party it is irregular to grant a Trial by Nr 2 pF 
Prius without his“ ſpecial Warrant, or the Aﬀent of his Attorney. But I Dy. 46. pl.8. 
do not find it denied,“ but that regularly the Court may grant it in an! Ap- __ a 
peal in the ſame Manner as in any other Action. Too o 2 I — 
= Sf. 4. Having ſhewn already, Ch. 7. Sect. 17, 18. and Ch. 2 3. Sec. Raſt. Ent. 47. 
14. that Juſtices of Nif Prius have Power by 14 H. 6. 1. to give Judg- 55% 
ment in Felony and Treaſon, and how far they have Power to give Da- ch. 7. 88. 
8 mages in an Appeal, and having alſo ſhewn Ch. 25. from Se&#. 7 to 14. +. op 25. 
in what Cafes they may arraign an Appellee at the Suit of the King, after f Bro. Co 


. | Bro. Coro. 
W © Nonſuit of the Party, I ſhall refer to what is there ſaid concerning theſe 231. 


Matters. | 13 5 


5 | | 8 Cro. Ca. 
W 345, 349. 6 Mod. 246, 247. Þ® Fitz. Niſi prius, 16. 2 Leon. 110. 2 Inſt. 424. F. N. B. 241. Lett. A. Bro. 


Niſi prius, 16. 12 Inſt. 424. F. N. B. 241. Lett. A. Crompt. Juriſdict. 211. b. 6 Mod. 246, 247. 8. . C. 
6. Lett. A. H. P. C. 258. In Cro. Ca. 348, 349. In an Indictment of Barratry, which ſeemed to require 
We £'<at Examination, the Court refuſed to grant a Trial by Niſi prius at the Motion of the Attorney General, till the 
Il King by his Letters, had ſignified his Pleaſure, that it ſhould be fo tried. Vide 6 Mod. 123. “ But not where the 
I Jury is to be from two Counties, Dy. 46. pl. 6. | See the Books cited to the precedent Section under Letter e. 


CHAP. 
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pl. 13. It ſeems * agreed, That by the Common Law the King might chalkag 


Abridged 


Trials, Vel. 3. f. 379. 4 22. Ed. 3.8. pl. 20. 2 Rol. Abr. 658. pl. 5, 6, 7, 8. 659. pl. 4. 5: 661. IC 


| Yelv. 23. 2 Roll. Abr. 658. pl. 5, 6, 7, 8, 9. Bro. Challenge, 130. 28 Afl. pl. 44. Co. Litt. 158.4. + 
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CHAP. XIII. 
ö Of Challenges. 


XN D. now I am to ſhew in what Manner the Jurors returned i 
the Trial of a Criminal may be challenged, which I ſhall "Conſider 


i. So far as it relates to all Perſons in general 
2. With Regard to Aliens only. 


Sect. 1. As to the Learning of this Kind, ſo far as it relates to d 
, „„ Perſons in general, having premiſed, That no Challenge * can be 
Hob. 33. 07 5 . A. lac 
dYelv. 23. either to the Array or to the Polls, till a full Jury have appeared; and iu 
Cro. Ca. 291. no Juror can be > challenged either by the King or Priſoner, without 0. 
1 8 855 9229 ſent, after he hath been ſworn, whether on the ſame Day; or (according u 
22 Ed. 3.8. the greater Number of * Authorities,) on a former, on the ſame Tri, u. 
1 5 wy leſs it be for ſome Cauſe which happened *© ſince he was ſworn, I ſhall & 
658. pl. 5. 6. deavour to ſhew, | 55 


E G. _ 1. How Jurors may be challenged on the Part of the King, 
2. How on the Part of the Priſoner. 
Fitz. Chal- | 7 


ray 75 Seth, 2. And firſt, As to ſuch Challenges on the Part of the Kin: 


” Pperemptorily as many as he thought fit, of any Jury returned to try a 
2 . 4 pl. Cauſe in which he was a Party. b But this is 1 by 33 Ed. * 
21. monly called an Ordinance for Inqueſts, which is enacted as followeth. . 
Fitz. Chat. Inqueſts to be taken before any of the Fuſtices, and wherein our Lord the King 
lenge, 72. 2s Party, howſoever it be: It is agreed and ordained by the King and al l 
gat Counſel, that from henceforth, notwithſtanding it be alledged by them that | 
14 H. 7.19. for the King, that the Furors of theje Inqueſts, or ſome of them be mt ir 
40 iq afferent for the King, yet ſuch Inqueſts ſhall not remain untaken jr tit 
Bro. we Cauſe; but if they that ſue for the King will challenge any of theſe Ju" 
lenge, 75- they ſhall aſſign of their Challenge a Cauſe certain, and the Truth of the fin 


Sexe * Challenge ſhall he inquired of according to the Cuſtom of the Court. 


379- 2 . ff 
Neither can a Challenge be taken to the Array after any of the Jurors are ſworn. Hob. 235. * Cro. Ca. 20. * 


12 H. 4. 10. a. 14 H. 7. 6. pl. 14. Bro. Challenge, 50, 73, 130. Fitz. Challenge, 143. 28 Af. fl. K 
Yelv. 23. Vet adjudged, That a Juror after he is ſworn may be peremptorily challenged another Day, tho 7 
the ſame wherein he is ſworn, 32 H. 6. 26. pl. 14. Abridged Bro. Challenge, 193. 14 H. 7. 19. pl. 8. 4 * 
Bro. Challenge, 75. S. P. C. 158. 2 Rich. 3. 19. pl. 34. Abr. Bro. Challenge, 194. * 22 Ed. 3-8. ; 


7. 6. pl. 14. Bro. Challenge, 50, 73, 75. Fitz. Challenge, 64, 72, 143. 2 H. H. P. C. 270. * £0. Lit. 1; 
H. P. C. 259. S. P. C. 162. Lett, A. 1 Roll. Ab. 645. X. pl. 2. 3. | 


Sell. 


hap. 43- O Challenge. 3 Fic 
ged. 3 It ſeems ty be Clearly ſettled ® at this Day, that this Statute LN 595. 

do general, extends as well to all Criminal as Civil Cauſes: However if 5 p. C162. 

1 76 challenge a Juror before the Panel is peruſed, it is' agreed that he Lett. 4. 

meds not ſhew any, Cauſe of his Challenge- till the whole Panel be gone H. P. C. 259. 


1 — Co. Litt. 1 ' — 
o', and it appear that there will not be a full Jury without the Perſon b. and 3 9 
9 


| \ challenged. And if the Defendant, in order to oblige the King to ſhew Books cited 


Su, preſently challenge touts paravaile ©, yet it hath been adjudged that arp eh 


Je Defendant ſhall be firſt put to ſhew all his Cauſes of Challenge, before on. Vet per- 
. King need to ſhew any e | 8 

LO 3 . , | challenged 85 BY 
Sec. 4. As to the ſecond Point, vig. How Jurors may be challenged taken for the 
che Part of the Priſoner: Having premiſed that a“ Peer can take no Ins = 
W.illenge to any of his Peers ; and that where ſeveral are tried on a joint * 
ie, a Juror challenged and drawn as to one, cannot but be drawn as to 1 Mar. State 


J I (hall farther endeayour to ſhew, Trials Vol. 1. 


fk 5 1 er . 
1. How Jurors may be challenged peremptorily. v7 | 309, 310. 
2. How they may be challenged for Cauſe. | | 8 * 162. 
| E mw 0A. „ r 
das to the firſt Particular, vis. How Jurors may be challenged peremp- * 2. TH 
ay, having premiſed that the Priſoner - muſt take all. ſuch Challenges 369. * 
Win(clf, even in ſuch Caſes wherein he may have Counſel, I ſhall en- Skin. 82. 


| | . 7 
Wc. VOUuTr to ſhew, | 2 ix. H. F. &. 


| 32323 3 0 1 5 J | 271. IS. 
1. In what Caſes a peremptory Challenge is allowable; State Trials, 
| be ſo challenged: Vol. 3. fol. 5 2. 

2. How many Jurors may be 1 ged. | . gory 


. e | | 474. Skin. 82. 
W $7. 5. As to the firſt Particular, I take it to be agreed, that a peremp- = 2 
y challenge was allowable by the Common Law, in all * capital Caſes yg. 42 4 * 
Woh upon Indictments and“ Appeals, and alſo in * Miſprifion of High 177, 407: 
W rcaſon ; but it was enacted by 33 H. 8. 23. Par. 3. That it ſhould not be Ph op 
leeed in any Caſes of High Treafon, nor Miſprifion of High Treaſon. Nor 2. V. 1. £94. 
Wo | know that any Statute hath revived it as to the latter of theſe; for it 2 621, 
laid that the Statute of 1 Ph, & M. 10. which by reſtoring the old Courſe C I it 156. b. 
the Common Law as to Trials of Treaſon, has revived * ſuch Challenge State Trials, 
W to Treaſon, doth not! extend to Miſpriſion of High Treaſon, bs 8 | 
W 5:7. 6. It hath been anciently ® adjudged, and is holden both by T1 per pais 


WW $:0undforde and » Coke, That a Man {hall have the ſame peremptory — 8 
ullenges on an Iſſue joined upon collateral Matter alledged in Avoidance 2, C. 


an Outlawry for a capital Crime, as he may on the general Iſſue: But Supra ch. 
Wc contrary is holden by! Hale, and is ſaid to have been adjudged in the 41- cg. 
ee of Okey and Berkflead. 1 Fo | 8 als, Vol. 4. f 
W 7. 7. As to the ſecond Particular, v/z. How many Jurors may be we 9 1 
Winged peremptorily: It ſeems to have been the ſettled © Rule of the fg. 18 fe ; 
mmon Law, where-ever ſuch Challenge was allowed, to ſuffer the «co. Lit. 
2. pl. 46. * Moor 12. pl. 46. Bendl. 42. pl. 77. 9 H. 5. 7. pl. 21. Abridged Fitz. Challenge, 72. Bro. 
alenge, 50. 14 H. 7. 7. pl. 16. Bro. Challenge, 74, 75, 211. 3 H. 7. 2. pl. 5. 3 Inſt. 27. But in no other 
e chat is not Capital. State Trials, Vol. 2. fol. 254. 3 Inſt. 227. S. P. C. 157. Lett. B. 158. 1 And. 107, 108. 
Liu. 156, b. State Trials, Vol. 2. fol. 764, &c. But this is made a Quære Savil 57. I Supra, ch. 25. ſect. 145. 
st. 27. a. it is faid that for Miſpriſion of Treaſon one may peremptorily challenge 35. m Fitz. Challenge, 
365. 8. P. C. 163. Lett. A. Yet the fame Point is made a Quzre, S. P. C. 158. » Co. Litt. 157. b. p H. 
88259. 2 H. H. P. C. 267. 41 Lev. 61. But the other Books which report the ſame Caſe take no Notice of 
WP Point. Sid. 72. Kely. 13. * Co. Litt. 156. b. Crompt. Juſt. 114. pl. 4. 9 H. 5. 7. pl. 21. 14 H. 7. 
E pl. 16. Bro. Challenge, 70, 74, 75, 217. 19 Ed. 4. 33. b. 3 H. 7. 2 pl. 5. Abridged Bro. Challenge, 211. 
Wl. pl. 6. 1) Ed. 3- 23. pl. 8. Abridged Bro. Challenge, 105. Trial per pais, ch. 9. S. P. C. 157. b. 158. See 


5 d cited, ch. 30. ſect. 2 Lamb. B. 4. ch. 14, ſays that it was doubtful at Common Law how many might be 
_—_—_— 


"IK 

1 
=> 

* 


5 N 


Pri- 


414 F Challenges. "Book 1 
| Priſoner to challenge as many as he thought fit under the Number of th 
| full Juries; i. e. not amounting to more than thirty-five, But if , 01 * 
e Supra ch. nal challenge more than that Number, it ſeems the more prevallin * 
30. fert. 2. on that he is to be dealt with as one that ſtands Mute. S Pit 
Se. 8; It is enacted by 22 H. 8. 14. Par. 7. made 
H. 8. 3. That no Perſon arraigned for any Petit Treaſon, Murder or Fa. 
be admitted to any prremprory Challenge above the Number of twenty, Bur! 
Bro. Chal: ſeems agreed, That 1 & 2 Ph & Ma. 10. which reſtores the Cour, : 
—_ Ce. the Common Law as to Trials of Treaſon, has revived the old Chullen 
2H.H.P.C. of 35 in Trials of Petit Treaſon. | 8 
209 524 Seck. 9. It ſeems to have been holden by Sir © Edward Coke, that he 
Sa 4 who challenges more than twenty upon an Arraignment of Felony, fine 
ſect. 5. and the above- mentioned Statute of 22 H. 8. ſhall © neither forfeit his Gook 
Sy 5 18. nor have Judgment of Death, nor of Pain fort & dure, but ſhall only k 
8. C. 1% 8a. Over- ruled as to his Challenges fo far as they exceed twenty, and put Upon 
Co. Lit. his Trial. But this ſeems to have been doubted by Sir Matthew Hale, [109] 
<7 Inſt. 22), and the contrary is holden by © Crompton, and ſeems more agreeable to th 
228. moſt natural Conſtruction of 22 H. 8. which ſeems to have intended », 
8 Alteration as to the Nature or Effect of peremptory Challenges, but only a 
Staund. Prer. to their Number. To which may be added, That nothing is more Com. 
46.4 mon than for © ſubſequent Statutes which take from Felons the Benefit d 
* 8 Clergy, ® expreſly to exclude thoſe who challenge more than twenty 
F Crompton's which would be needleſs if their Challenge were only to be over-ruled, ay 
Rin did not ſubject them to Judgment of Death, Cc. 8 
33. Act. 32, Sec. 10. As to the ſecond Particular, v;z. How Jurors may be chil. 
45» 43, 39. lenged for Cauſe, having premiſed that it is a * general Rule, That where. 
Pla 66, 89, ever ! the King is a Party, as he is in every * Indictment, and in fome 
k Vide ſupra Sort alſo in Appeals of Felony, he who takes a Challenge for Cauſe muſt 
ch. * ſhew it preſently, and ſhall not have Time till the Panel is peruſed, as the 
27, 36. 31. a. King ſhall where he takes a Challenge, as hath been more fully ſhew, 
32. a. 35. b. Seck. 3. and having alſo farther premiſed that after a Priſoner hath chil 
2 F 126. lenged a Juror for Cauſe, and his Cauſe hath been diſallowed, or found + 
VVide ch. 33. gainſt him, he may * challenge the ſame Juror peremptorily, before he i 


Co Lin  * ſworn, I ſhall endeavour to ſhew, — 
8. 8. Apt 
Bice. Chal- 1. What ſhall be a good Challenge of a Juror, in Reſpect of hs 


ga_®© wad ©y% 


* 


lenge, 128. : 
State Trials, Honour or Inſufficiency. 


Vol. 3. f 233 2. What in Reſpect of his Unindifferency. 


1 a 8 162 And firſt as to the Challenge of a Juror for his Honchr or Inſuffti 
2 Roll. Abr. ency; having premiſed that it is agreed to be a good Challenge of thi 
659. pl. ö, 7,8. Kind that a Juror is an 4 Alien, Minor, or Villein, I ſhall more fully 


38 Aff. pl-22. endeavour to ſhew, 
x Sid. 244- | 


9 * 1 . | 

1. 6. Abridged Bro. Chal. 107, l Except in Inqueſts, Fitz. Challenge, 105, 107. 2 Roll, Abr. 659. pl. 9. 660. 
N. 2. m 1 — Cauſe muſt be ſhewn — . on 9888 Co. "rg 58. 2 1 Sid. 244. 1 H. 5. pl. 1. Abridged 
Fitz. Challenge, 70. Skin. 82. * That Cauſe muſt be ſhewn preſently in Appeals, Co. Lit. 158. a. This is left 00 
8. P. C. 162. Lett. D. » Co, Litt. 158 a. 37 H. 6, 8. pl. 17. Abridged, Fitz. Challenge, 48. Bro. Challenge, d. 
Cont. 10 H. 4. 9. pl. 7. Abridged Fitz. Challenge, 180. ? Vide ſupra ſect. 1. 4 Co. Litt. 156. b. Theloal, . 
ch. G. ſect. 14. 14 H. 4. 19. pl. 23. Bro. Challenge, 48. Fitz. Challenge, 91. 2 Roll. Abr. 656. pl. 2. Calvins 8 
18. b. * Co. Litt. 157. b. 172. b. Litt. ſect. 259. 2 Roll. Abr. 657. pl. 1. Co. Litt. 156. b. 9 Ed, 4. lh : 
26 Af. pl. 28. F. Challenge, 135. Bro. Challenge, 64, 118. But the contrary is holden in the Year-Book of 10 H. 7 
20. Abridged Bro. Challenge, 220. and a Quære by the Reporter and Brook. | 


4 L. Where 


Chap. 3. Of Challenges. 415 
I, Where Peerage is a good Cauſe of Challenge, | 

2. Where the Want of Freehold. 

4. Where Infamy. 


Whether old Age, Sickneſs, or Non-Refidence in the County be 
in any Caſe a good Cauſe of Challenge, 


6. 11. As to the firſt Particular, £773 Where Peerage is a good Cauſe I 
of Challenge, it is * agreed, That if a Peer be returned on a Jury and bring / 48 Af p1.6, 
|, Writ of Privilege, he ſhall be diſcharged. Alſo it ſeems. to have been“ 48 Ed. 3. 30 


joldeo, that even. without ſuch a Writ he may either challenge himſelf, or hre. Gia. 


de challenged by the Party. Quere, | | lenge, 18, 37, 
| «64, 12. As to the ſecond Particular, vis. Where the Want of Free- 3 : 
hold is a good Cauſe of Challenge: It ſeems to be admitted by the Statute gs. © © 
of 21 E. 1. de his qui ponendi ſunt in Aſiſis, and, alſo by the Regiſter, 35 H. 6. 46. 
That at the Common Law there was no © Neceflity that Jurors ſhould Aloar 767. 


have any Freehold as to Inqueſts before Juſtices in Eyre, or in Cities or Regiſt. 179. 


— 
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Burghs, as hath been more fully ſhewn, Chap. 25. Sec. 21. Alſo it ſeems F. N. B. 165. 5 
8 5 | 8 „ 166. Ll 
agreed, That the Common Law doth not require that a Juror ſhould in 2 E. 3.18. i 
any Caſe have a Freehold of any certain Value; and upon this Ground it pl. 75. | 


hath been adjudged, That a Freehold worth but 20 s. or * 5 5, or even a fritz. bal. 


. o . 0 5 . 5 lenge, 11 
t Penny, is ſtill a ſufficient Qualification for a Juror in ſuch Caſes as are not 2 Roll. Abr. 


within the Statutes which require a Freehold of a greater Value. Alſo it hath $46- Y- 1: 2 


5 | : e but his Notes 008 
been b adjudged, that the Common Law did not require that a Juror ſhould are not Wag, 1 


in any Caſe have any Freehold. But this is not only contrary to what ſeems ranted by the 
implied by all the Authorities above-cited, which in faying that the Com- Tonka at 
mon Law did not require a Freehold of any certain Value, plainly ſeem to Cs. Lite. : 57. 


ſuppoſe that it required ſome Freehold, but hath been alſo contradicted byb. . 


many expreſs * Authorities; agreeably to which it ſeems to be * ſettled at 7 "1s "OY +141408 
this Day, that the Want of Freehold is a good Challenge of a Juror in all pl. 18. | =_ 
Caſes not otherwiſe provided for by! Statute, and conſequently in a Trial ent, 35 H. l 


a ö . | 4 | ; 6. 6. 1. 8. 0 0 Bll ji 
for High Treaſon in London as well as in any other County. Bro. Chat- „„ 
Seck. 13. But it ſeems agreed, that where- ever the Letter of the Com- lenge, 8. WE! 


al Finch of Law 1 
mon or Statute Law require that a Juror ſhauld have a Frechold, the l © 7a 1 
ö 1h "IBeE | \ 


Meaning is fully ſatisfied, by his having the ® Uſe of a Freehold; and 6 Co 53-2. 
that it is not material whether he have it in his own or his Wife's Right, Fitz. Chal- 


. 5 | . len : 
or whether it be * Abſolute or upon Condition, or an Eſtate of Inheritance, , fon. = 


or only ? for Term of one's own or another's Life, fo that it be in the ſame . 1 
County, wherein the Suit is brought, and actually continue in the Juror 5. 48 _ = 
till the Time when he is ſworn. | 1 Vent. 366. 3 Fu 

| Infra ſect. 21. | 
( Keilw, 46. pl. 2. 54- pl. 19. 92. pl. 5. Cro. El. 413. See the Citations to the next three Letters, and Litr. ſect. 464. 
and 2 Roll. Abr. 647, 646 10 H. 6. 7. pl. 24. Abridged Fitz. Challenge, 29. Bro. Challenge, 189. 19 H. 6. c. 
fl. 21. Abridged Fitz. Challenge, 3 2. Bro. Challenge, 60. 2 H. 7. 13. pl. 17. Bro. Challenge, 152. 10 H. 6. 18. 
pl. 59. Bro. Challenge, 192. 3 H. 4. 4. pl. 14. Abridged, Fitz. Challenge, 78. Bro. Challenge, 32. 8 Keilw. 
46. pl. 2. b 28 Aſſ. pl. 15. Abridged Bro. Challenge, 106. 10 H. 7. 13. pl. 7. State Trials. Vol. 3. f. 135 to 140. 


Vide 16 H. 7. 14. pl. 10. 7 H. 6. 44. pl. 23. Abridged Fitz. Challenge, 24. Bro. Challenge, ö 7. It ſeems to be holden WA. b | Vil 


that by the Common Law it is a Challenge only to the Fayour. * Cro. Eliz. 413. pl. 4. Trial per pais, ch. 9. 3 H. 4. | Wi | iſt Fi 
4pl. 14. Abridged Fitz. Challenge, 78. Bro. Challenge, 32. 4 H. 4. 1. pl. 2. Vide Keiby. 54. pl. 14. Co. Litt. h I ROI 
156. b. 15. a. 2 Roll. Abr. 647. pl. 9, 10. 7 H. 4. 1. pl. 4. Abridged Bro. Challenge, 34. Fitz. Challenge, 58. "Fs" WR 


21 H. 7. 29. pl. 10. Abridged Bro. Challenge, 90. 10 H. 7. 11. pl. 30. It ſeems taken for granted chat Iſſues in e 
U Cafes are to be returned upon Jurors, by which it ſeems to be implied that they ought to have Land, &c. * State | 1 
— Vol. 3. 869. Vol, 4. fol. 874. ! Vide infra ſect. 19, &c. ® Keilw. 46. pl. 2. 92. pl. 5. Dyer g. pl. 26. 
tz. Challenge, 27. 13 H. 7.7. b. 5 Ed. 4. 7. pl. 15. Bro. Challenge, 165. Co. Litt. 272. Plow. Com. 58. a. 
5H. 7. 13. b. S. P. C. 160 Lett. b. Bro. Jurors, 14. u Fitz. Challenge, 27. 9 H. 7. 1. pl. 2. Bro. Challenge, 157. 
Hl. 7. 4 Pl. 2. Bro. Challenge, 160, Co. Lit. 156. b. » Co. Litt. 156. b. Keilw. 167, 168. 2 Rol. Abr. 648. 
fl. 20, cont. 7 H. 4. 1. pl. 4. Fitz. Challenge, 158. But Bro. in abridging this Caſe in Title Challenge, 53: ſays 1 | 
od mirum. p 9 H. 7. 1. pl. 2. 12H. 7. 4. pl. 2. Bro. Challenge, 160. Co. Litt. 156. b. Bro. Challenge, 157. l 
b. N. B. 14. Lett. e. 166. Lett. f. 4 9 H. 7. 1. pl. 2. N- Challenge, 157. Co. Litt. 157. a. Raſt. Ent. 118. b | "uy; \ BY 
9H.6.9. pl. 21. 12H. 7. 4. pl. 2. Bro. Challenge, 160, Co. Lit. 157. a. 7 H. 4. 1. pl. 4. Abridged Fitz. $11 WY 


e, 158. | 
Sect. 14. 


LE ; 0 
! 


416 i Of Challenges: | : Book Il 
9er 14; ft is enatied by the Stine of Egge are wy 
« Vide ſupr: 84 It is enacted by the Statutes 0 ee 38. and 21 
ch. 26. Kc. E Ira 4 bis qui ponendi ſunt in Aſilis, that none — put in Afi, 
21, 22, 30. f cept in Cities, Burghs or trading Towns, Who have not It 
n o 5. &c, But it ſeems to have been + 
2 48, nemetits' to the yearly Value of 1 ny > 2 
d 2 Inſt. 448. can neither be challenged by the Parties { 
= 4 15- nerally 2 that : _ theſe Ac, nor , Fre BR Mut 
ridge N turned contra R555 9 Fi . 
ance for bis Diſcharge, but muſt 1 e ene 
3H. . 4 pl. or by Writ of Privilege for his Diſcharge. 5 5 
Abridged Seat. 15. It is farther enacted by #75 : 978 2 1 A = ſhall be al 
Bro. Chal- mitted to paſs in any Inqueſt upon Trial of the * nor jy 
lenge, 32. Inqueſt betwixt Party or Party in Plea Real, W 1 lea P 1 Where 
N wy the Debt or the Damage 3 ee ar Re ; , 955 . 1 pp 
F. N. 5. 166. hae not Lands or Tenements of the yearly i ho For 
a CN hy , le, een e 
ol. 2. fol. MS 5 7 aſes, r Tenement 
hut 38 AM. 105 5 5 p * g 1ullag above the Charges as afore is ſaid. 
ako. 4 4 Sect. 16. It hath 75 R ono; ons — _ e dee . 
4 f 5 5 8 5 . = 
eee Win ax We of Capital, for the Words are, Upon Trial of th 
Ph formation for a Crime not Lapua, Party did lin bets 
fl — Death of a Man, nor in any Inqueſt between Fart an ia ea Rea 
2 Rol. Abr. ; , &c. 5 4 | | 
647 my or - 7 gy . It ſeems © agreed, That a Ceſtuy que uſe of my Freehold I 
One -* the ſame County, of the yearly Value of 40 5. is a good Juror yi 


1. That the Law is the ſame as 0 f 
Raym. 485, this Statute. And ſome have * holden, T ber 
Wie lupra Feoffee of ſuch Land in Truſt for another, or a * Remainder Man d 


leck. nz. a State of Freehold expectant on a Leaſe for Years. But this ſeems nt 


5 cit. 9?- to be maintainable, becauſe the Statute in requiring that a Juror ſul 
pl. 5. and Bro. 


Challenge; have Lands of the yearly Value of 40 f. above all Charges, plainly ſeems 


ds he n Income wheredf 
Joi 4. in to intend that he ought to have Lands of the clear | 
urors, 14. 


an Abridg- at the Time he can expend ſo much. But a Man cannot expend ay 


ment of tne Thing out of Lands whereof he is enfeoffed to the Uſe of another, or where 
-Book of . f 
= f. 11 in he has only a dry Remainder. 


i adiud his Statute is repealed wt 
. 1. But l do F. 18. It hath been adjudged, that this pe 
ho find thi 1 0 by 1 * & 2 Ph. & Ma. 10. which enacts that all Trials for Tra- 


Book oj au ſon ſhall be according to the Common Law. 


* Keilw, 168. Sec. 19. It is recited by 23 H. 8. 13. That Trials in Mur ders and Ft 
ES 


5 ama J thin this Realm having A- 

V Vide Keil. lonies in Cities, Buroughs, and Towns corporate within t. | 
hs 8 prota phat in th Deliverance of ſuch Offenders, had been 2 
18 Ed. 5 beferred and delayed, by Reaſon of Challeng n ay 1 go it 
* 6. 9. Sufficiency of Freehold, to the great Hindrance of 7 uſtice. '; natural Wi 
1 Tha Perſon and Perſons being the King's natural vt 
Pa dl. . cle, 5 Citizen, or of a Freeman, or am alle 
Fire. Chal- | orn, which either by the Name of a Citizen, or / ol Gi Bong 
3645 "6. ax: Name, doth enjoy and uſe the Liberties and r 9 da > 1 
or Town corporate where he dwelleth or _ * e- Nan, ee 
„ Subſtance to the clear Value of forty 4 Gaol-Delivery, u 

"4 1 28. ted in Trial of Murders and Felonies in every Seſſions 4 . f Fe 1 1 5 
830, P! 29 be kept and holden in and for the Liberty of ſuch 41 3 05 Cufms 

2 f. Corporate, albeit they have no Fr e F 770 A, . 

21 5 o the contrary hereof notwithſtanding. $þ@g „ ů „ i 
f Vit ch. 43 ws fg Provided 115 te no way extend to any Knight or Ei 


143, 144. dwelling, abiding, or reſorting in or to any ſuch City, 55 


— — — x” 525 yy © — ON 


» o_ 
— * 1 


e. 21. 
T 


Chap. 43: 2 Of Challenges. 

21. Alſo ſpecial Proviſion is made by 11 H. 5. 21. and 4 F 8. 
_ Jurors 1n London in real and Perſonal Actions . 1 8 
forty Marks, for which I ſhall refer to the Statutes at large. th 

It is enacted by 4 & 3 W. & M. 24. That all Furor (other 
an Strangers upon Trials per medietatem lingua) who are to be returned for — 
Trials of Lues joined, in any of the Courts of King's Bench; Common Pleas 
or Exchequer, or before Fuſtices of Aſiſe or Niſi Prius, Oyer and Terminer, 

8 (10/-Delivery, Or General Quarter-Seſſions of the Peace in any County of this 

| palm of England, ſhall every of them have in their own Name, or in Truſt 
i them within the ſame County, ten Pounds by the Year at laſt above Ri.. 
ile, of Freehold or Copybold Lands or Tenements, or of Lands or Tene- * But by the 
ments of Ancient * Demeſne, or in Rents, or in all or any of the ſaid Lands, Common 
Toements or Rents, in Fee-fimple, Fee-tail, or for the Life of themſelves or Tn r. | 
ſome other Perſon ; and that in every County in Wales every ſuch Furor ſhall cient De- 
have in the ſame County fix Pounds by the Year at leaſt, in Manner aforeſaid 3 * wad x 
ahve Repriſes. = 3 57 l. 5. 
dec. 1700 But it is provided, That it ſhall be lauful to return any Per- Bro. Ga ; 
n on a Tales in England, who ſhall have five Pounds by the Year, or in oe 20 
Wales, who ſhall have three Pounds by the Year, in Manner aforeſaid. Ko a 
5e#. 24. Alſo there is a Saving to all' Cities, Boroughs and Towns how ſupra 
Corporate, of their ancient Uſage of returning Jurors of ſuch Eſtate, — -wop 
ind in ſuch Manner as before had been uſed and accuſtomed. But there like Excepti- 
s no expreſs Saving of any Trial contrary to the Purview of this Sta- par. 1 
tute and made good by ſome other; and therefore it may be argued 16 &17 Ca. 
that the Trial of Felonies in Towns by Jurors worth 40 J. in Goods by # 3. Far. 4. 
Virtue of the above-cited Statute of 23 H. 8. is no longer lawful, it not 
being a Trial by Uſage, but by Statute. Yet ſeeing 4 & 5 Gul. & Mar. 
ſeems plainly to have a View to Trials in Counties only, and the Sta- 
tute of 16 G 17 Ca. 2. 3. which is proved almoſt in the very ſame Words, 
was taken no Way to alter the former Method of Trials in Towns, e vent. 368. 
eſt it ſhould cauſe a Failure of Juſtice ; and it being generally impracti- EEE 
cable to get a ſufficient Number of ſuch Freeholders as the Statute re- 
quires in Towns, it ſeems a reaſonable Conſtruction of 4 & 5 V. & M. 
That the Trial by 23 H. 8. ſtill continues lawful as before. But it hath been 
' agreed, That for Trials in London for High Treaſon, every Juror ought to « gate Ti. 


K 


] 


Seff, 25. As to the third Particular, v/z. Where Infamy is a good x0 * 
Cauſe of Challenge, it ſeems that it is a good Challenge of a juror that Tail. 


be is © outlawed, or that he hath been * adjudged to any Corporal Pu- Ce. Lite. 


niſhment whereby he becomes infamous, or that he hath been convicted 21 T's. 30. 


of Treaſon, or 5 Felony, or Perjury, or! Conſpiracy or of * Forgery on pl. 1. 
5 Eliz, 14. or attainted in an Attaint for giving a falſe Verdict. And *! 23 615 
t hath been ® holden, That ſuch Exceptions are not ſalved by a Par- Hro. IndiAe. 2. 


mt Trials per pais, ch. 9. 5 Co. Litt. 6. b. 158. a. 2 Bulſt. 154. State Trials, Vol. 2. f. 521 to 524. Trials per pais 
| 4 9. Cont, 1 Lev. 263. * Bradt. Lib. 4. c. 19. ſet. 2. Fleta, Lib. 4. c. 8. ſect. 2. Trials 3 ch. ＋ 78 Ses 

5 Ch. 72. ſeth. 9. Co. Litt. 6. b. 158. a. It ſeems to be holden, That the Conviction for Conſpiracy ought to be 
aun 5 e King's Suit. But 33 H. 6. 55. pl. 45. Bro. Challenge, 15. Fitz. Challenge, 41. make no ſuch Diſtinction. 
n er | 0. Litt. 6. b. and the Reaſon ſeems to be becauſe the Statute is expreſs that the Offender ſhall be ſet on the Pit 
= — but it was adjudged, 33. H. 6. 5 77 pl. 45. Abridged Fitz. Challenge, 41. Bro. Challenge, 15. 2 Rol. 

5 Ha: 49. pl. 5. That a Conviction on 1 . $: 3- was not a good Challenge to a Juror, becauſe it was not a Con- 
ir, on on an Action at the Common Law. Vide 44 Ed. 3. 39. pl. 39. Fitz. Decies tantum, 11, 12. l See the Au- 


thorities under the preced m ; : 
| precedent Letter. ® State Trials, Vol. 2. f. t . 2 Bulſt. 154. I. P. C. 258. Vid 
'apra ch. 7. . 10-09.. 2 FR 0 524. 2 Bulſt. 154. 2 H. H. P. C. 278. Vide 


J. 21, 5 O don 


have ſuch Freehold or Copyhold as is required by 4& 5 W. & M. [oz]. als, Vol. 4. f. 


8 FO „ „ | Rol. Abr. 
th 10 657. pl. 3. Bro. Challenge, 64. Fitz. Proceſs, 208. Cro. Ca. 134. Trials per pais, ch. 9. f Co. Lit. 6. b. 156.2; 
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418 Of Challenges. 
418 } CEE {Hook 


don, And it. was apcjently 5, bologn tout Excommunication way; 
158. good Challenge. Yet it ſeems that none of the above-cited" Chile,“ 
d Co. Litt. are princizal ones, but only to the Favour, unleſs the Record gf f 
157. b. Outlawry, Judgment or Conviction be produced, if it be a Record be 
„ or the Term, Gc. be ſhewn, If it be a Record n. 
pl. 45. other Court, or the Term, Cc. be ſhewn, if it be a Record of che * 


* 


43 Aſſ. pl. 46. Court. "mo | . N . 5 

2 . 7. Sect. 26. As to the fourth Particular, viz. Whether old Ape, or ggg 
b. pl. 5... ne ; or Non-refidence in the County be in any Caſe a good Cul 
N "pes Challenge of a Juror, I take it to be agreed, That notwithſtanding fy 
650. pl. 11. © Statute of Weſtm. 2. 38. be expreſs that neither old Men above h 
658. Lett. K. Age of Seventy Years, nor Perſons perpetually ſick, nor thoſe wh, a 


8 infirm at the Time of their Summons, nor thoſe. who do not reſide in th 


lenge, 15, County ſhall be put in Juries, or in the lefler Aſſiſes; and therefore ſuch 
UF „, Perſons may ſue out a Writ of 4 Privilege for their Diſcharge, gram 
| 445; 7 A this Statute; yet if they be actually returned and appear, they can neither 
; F. N. E. be challenged by the Party, nor excuſe themſelves from not ſerving if ther 
| Regiter 159, be not enow without them, ER 
| 180. Sec. 27. As to the ſecond Point, viz. What ſhall be a good Chalkny 
N NN 4 of a Juror in Reſpect of his Indifferency : It is expreſly enacted by 258 
44 3. Ch. 3. which ſeems to have been made in * Affirmance of the Common 
inf. 448. Law, That no Indictor ſhall be put in Inqueſts upon Deliverance of the hp 
* _ — dickees of Felonies or * Treſpaſs, if he be challenged for that ſame Cal 
Bro. Chal. . » by him which 1s ſo indiffed. And this Exception againſt a Juror tht 
lenge, 101, - he hath found an Indictment againſt the Party. for the fame Ca 
8. f. c. 158. hath been adjudged good, not only upon the Trial of * ſuch Ind 
Lett. B. ment, but alſo upon the Trial of another Indictment or Action, where. 
* 1 7 ., in the ſame Matter is either in Queſtion, or happens to be material, thy 
Abridged not directly in Iſſue. OI cy ry 5 

Bro. Chal Sec. 28. It hath been allowed a good Cauſe of Challenge on th 


Pit 10% Part of the Priſoner, That the Juror * hath a Claim to the Forfiur 


| lenge, 53. It which ſhall be cauſed by the Party's Attainder or Conviction ; or th 
| 1s holden © he hath declared his! Opinion before-hand that the Party is guilty, « 


be no princi- - 


1 pal Challenge will be hanged, or the like. Yet it hath been u adjudged, That if i 


oe Ya mac wee 


— — 


in Treſpaſs. ſhall appear that the Juror made ſuch Declaration from his Knowledge d 


| WN pt t the Cauſe, and not out of any Ill-will to the Party, it is no Caule d 


379. Vol. 4. Challenge. „„ 
| | 7 186. Sect. 29. But it hath heen ® adjudged to be no good Cauſe of Cul- 
. In the Year- | | 1 H | On | 
Book of 40 lenge, that the Juror hath found others guilty on the ſame Indictment; foi 
2 19. the Indictment is in Judgment of Law ſeveral againſt each. Defendant, io 
Bro. Chai. every one muſt be convicted by particular Evidence againſt himſelf. 
lenge, 142. Sed, 30. It hath been“ ruled to be a good Challenge of a Juror, 01 
| 8 the Part of the King, that he hath given his Dogs the Names of the Ring 
| | ed 2 the Pe- Witneſſes. 5 ; e x | 
| tit Jury an d * a | : £4 | | ; - TT | . ; 
| giving a Verdict, was fined becauſe he did not challenge himſelf. Yet 27 AM. pl. 13. Abridged Bro. Challenge, 
| 120. and Fitz. Challenge, 137. tis not allowed to be a principal Challenge, even. upon the Trial of the fame In 
| dictment. i 8 H. 4. 2. pl. 4. Abridged Bro. Challenge, 42. Fitz. Challenge, 79. Co. Lit. 157. b. 1 $jd, 
244. 2 Rol. Abr. 649. pl. 9. * State Trials, Vol. 1. f. 502. 121 H. 7. 29. pl. 10. Bro. Challenge, 90. dar 
Trials, Vol. 4. f. 184, 185. and ruled, That the Prifoner ſhall not examine a Juror concerning ſuch Matter  * 
Voir dire, becauſe it ſounds in Reproach. Vide 49 Ed. 3. 1. pl. 2. Abridged Bro. Challenge, 25. Fitz. Challenge 
100. m7 H. 7. 25. pl. 8. Abridged Bro. Challenge, 55. Fitz. Challenge, 22. 20 H. 6. 40. 2 Rol. Abr. 657 
Lett. I. Vide 49 Ed. 3. 1. pl. 2. Abridged Bro. Challenge, 25. Fitz. Challenge, 100. 2 Kely. 9. State Tra 
| | Vol. 4. f. 141, 175. o State Trials, Vol. LE 738. . . bi „„ 


A 


| 1 VVV 


en 

6-4, 31. It ſeems to be“ ſettled, That where ing is a Party he Co Lit. 
54. 32. It is“ faid, That the Subject cannot take a Challenge for the Fer Cal : 

Favour againſt the King, becauſe cycry one is bound by his Allegiance 24 

to favour the King. But if © no more be meant by theſe, Books, than ” He 4 

that ſuch a Challenge is not good without ſhewing ſome actual Partiality Bro. Chal- 


in ſuch Sheriff or Juror, or ſome particular Cauſe in Reſpect whereof the lenge, * 


King may influence them, it ſeems not clearly ſettled how the King in this 645. pl. 5. 
Reſpect bath a greater Privilege than the Subject, which yet it ſeems agreed 15 at 
that he hat n 1 | E305 3 or Lis, 6. 
Se. 33. It hath been * ſaid to be no principal Challenge where the ee 


ing is a Part? is 5 | ty . ._ 2 Kol. Abr. 
| King is a Party, that a Juror is of the King's Livery, or his immediate 5 5 * 


Tenant; but it is ſaid, That a Challenge for ſuch Cauſe ought to conclude 4 H. 7.8. pl. 3. 


to the * Favour. But theſe Matters ſeeming to be unſettled, I ſhall leave Trials per 
them to be farther conſidered by others. | 3 

| x 8 5 | : | | 8 | | S „Vol. 3. f. 235. 
For other Matters relating to Challenges, being not ſo proper for this 33% | . 

. h | - . | Vol. 4+ f. 70, 
Treatiſe, I ſhall refer to the Books which more particularly treat of 661. 


. Cro. Elia. 225% 
them. STAT 5 e * ph Ws 
TR Th 3 | | | 25 n I ide 2 Rol. 

dect. 34. And now I am in the ſecond Place to conſider the Learning A 646. pl. 

0 . . 8 ä oe . 40. pl. 6. 

of Challenges, ſo far as it particularly relates to Aliens; as to whom it is en- ** 


ated by 28 Ed. 3. 13. Par. 2. That in all Manner of Inqueſts and Proofs, 4 For in the 
which be to be taken or made amongſt Aliens and Denizens, be they Mer- Year-Book of 
1 5 . 1 : 26, 20 H. 6. 40. a. 
chants or * other, as well before the Mayor of the Staple as before any other Abridoed 2. 
Juſtices or Miniſters, altho the King be Party, the one Half of the Inqueſt or Rol. Abr. 
Proof ſhall be Denizens, and the other Half of Aliens, if ſo many Aliens 641.pl. 5, 6. 
| 12 = | bl : It is bolden 
| and Foreigners be in the Town or Place where ſuch Inqueſt or Proof is to be in the Caſe 
taken, that be not Parties, nor with the Parties in Contracts, Pleas or other of the Sub. 
Varrels, whereof ſuch Inqueſts or Proofs, ought to be taken: And if there be l 43 * 
| nit ſo many Aliens, then ſhall be put in ſuch Inqueſts or Proofs, as many A- Challenge. 
liens as ſhall be found in the ſame Towns or Places which be not thereto Par- «the She- 


| . ö ; j me i ff hath Ma- 
ties, nor with the Parties, as aforeſaid, and the Remnant of Denizens, . ng. 


: of which be good Men, and not ſuſpicious to the one Party nor to the other. the Party 
: 0 dect. 3 5. It is declared by g H. 6. 29. that the above recited Statute of Yo 


, ; ſhewing 
2 H. 5. which requires that the Jurors in certain Caſes ſhall have Tene- ſome — 


ll. ments to the yearly Value of 40 s. ſhall be no wiſe prejudicial to this Sta- 1 IB f 
for tute of 28 Ed. 3. nor extend it ſelf but only to the Inqueſts to be taken be- 9 Y * 
fo tween Deni zen and Denizen, Alſo it ſeems agreed, * That the ſubſequent Books cited 


datutes which require that Jurors ſhall have Tenements to a greater Value oy _ p 
no way repeal the ſaid Statute of 28 E. 3. Yet it ſeems, ! That the Eng- and the next 


1% Half of the Jury ought to have Tenements'to the ſame Value as in o- N 
ther Caſes. And it hath been ® adjudged, That the Words quorum quilibet , ee 


bubeat quatuor libratas terre, Sc. ſhall be applied to the Engliſb only. 8. Wk. 


lenge, . 

n A Sect. 36. It ſeems ® agreed, that there 13 no need that any of thoſe __ = 
ho find an Indictment againſt an Alien ſhould be Aliens. 7 oO 
dun RI EY | GY It is ſaid ge- 
et on 2 8 y in ſome Books that it is a good Challenge of a Juror that he is the King's menial Servant, or a Valet of the 
allenge * Co. Lit. 156. a. Fitz. Cor. 63. Trials per pais, ch. 9. 2 Rol. Abr. 646 pl. 11. But State Trials, Vol. 
* . 235, 236. Vol. 4. f. 70. And in other Books the contrary is ruled. Bro. Challenge, 154. 4 H. 7: 3. pl. [If 
J 


(0. Eliz. 663. pl. 12. 8 Vide ſupra ſect. 33. > Co. Li Trials per pai 
003. pl. 12. de ſupra ſect. 33. h Co. Lit. 157, 158. Trials per pais, ch. 9. 2 Rol. Abr. 635 to 
to. El. 27z, 841. pl. 18. * H. P. C. 260. S. P. C. 159. hs gs 
| | | 78 | 


- Sect — 7 


| 
j 
1 
jd 
| 


* 


ep tit See. 38. * Allo it hath been adjudged that the faid Statute of 20 El 


3. p. C. 260. it in Time; and that if he have neglected to pray it before the . ; 


| tween Aliens Meaning of this Statute, not only becauſe the Scorch Language is the fans 


2 Py. 28 * ſhall be Aliens, without ſpecifying any Country in particular. And th 


2 Rol. Abr. notwithſtanding challenge the Array for Want of a ſufficient Number d 


Cont. 21 H.7. nizens and which Aliens, and that a full Number of each muſt appear t 


Common Venire is well awarded, unleſs a Venire de medietate be prayed. * For the Form of ſuch a Prayer, N 


420 a Of Challenges. 3 ; I, Book l 
„Seck. 37. Alſo it hath been adjudged, * That the faid Stati 
3 E. 3. is repealed as to Trials for Treaſon, by * 1 & 2 Ph. & 5 Ia of 2} 


pl. 61. ' enacts that all Trials for Treaſon ſhall be according to the 7 7 0 

Inf, 27- Common Law. Vet it ſeems that the © King may, if he thinks fl by 
II. P. C. 260. ; | fr Naan ape t, make 
d Vide fupra a ſpecial Grant to an Alien to be tried for Treaſon. by a ury whereof h 


ch. 25. ſect. one Half ſhall be Aliens. 


Fitz. Trial, doth not extend to an Appeal, or other Action by an Alien 


4 Alien, for the Words are all Inqueſts, &c. between Aliens and D hg 
pl. 38. 7, 39. It is* holden, That by Denizens in this Statute are mean; * 


*21 H. 6. 4. only thoſe who are born within the King's Ligeance, but alſo thoſe wh, 7 
Wo... made Denizens by the King's Letters Patents. Be: If C 

32. Se#. 40. It ſeems to be? ſettled, That no Alien whether he be Plan. 
Bro. Trial, tiff or Defendant, can take any Advantage of the Statute, unleſs he t q 


Lent, 2 61 2 Common Venire, he can neither except to ſuch Venire, nor pray a Taly 
But by . '* or other Proceſs de medietate linguæ. Ws 


Ed. 3.8.itis Sec. 41. It was bh holden, even before the Union of the two Kin 
_—_— 2g doms under King James the firſt, That no Scot was an Alien within the 
concerning with the Engliſh, but alſo * becauſe the Scots were never reckoned Aliens 
— de but rather Subjects. Fg 5 | 
a Jury of Sef. 42. Note, That * ſome of the Precedents for the Award of: .. 
— but A. nire of a Jury of half Denizens and half Aliens, in Purſuance of 25 ; 


8. P. C. 159. mention, that the Aliens ſhall be of the ſame Country whereof the Party 
Lett. C. alledges himſelf; and others direct generally that one Half of the Jury 


180. 145. pl. Form ſeems moſt agreeable to the Statute which ſpeaks of Aliens in g. 
> 61. 394+ neral, and ſeems to be confirmed both by late * Practice, and the greater 
51. 5. Number of Authorities. 


3 Ed. 4. 11. Sec. 43. If on a Venire of half Denizens and half Aliens, the Sheif 
pl * d. 3. 14. Teturn 12 as Aliens, and among them ſome who in Truth are not ſud, 


pl. 38. it ſeems ® that the Party ſhall not be concluded by ſuch Return, but muy 
. 1 

Trial, 71. See. 44. It ſeems ? agreed, That the Return of a Venire of half D. 
5 hay nizens, and half Aliens, ought to ſpecify which of the Jurors are De 
32. pl. 23. he {worn, | Ty 

oY pode Sect. 45. If one or more be wanting to make up the full Number of {ix 
Tis holden Denizens or Aliens, the Juſtices of Ni prius, by a reaſonable * Cu. 
800 Him. ſtruction of the Statutes which give a Tales de Circumſtantibus may award 
by wa tothe ſuch a Tales for ſo many Denizens or Aliens as ſhall be wanting. 

es againſt Secz. 46, It is expreſly enacted by 2 & 3 P. & M. and 4 & 5 El 25. 
N 1g ſet forth more at large B. 1 Ch. 54. that thoſe adjudged Felons, as EGI 
dant appear by Virtue of thoſe Statutes, ſhall be tried by the Inhabitants of tle 


by the Decla- County or Place where they ſhall be taken, and not per medietatem lingie 
ration to be | | | 


— — An — — — — A — 


Alien, yet the 


. 


Ent. 7. a. pl. 2. 168. b. 159. a. 264. b. pl. 1, 2. 265. a. Dy. 144. pl. 60. S. P. C. 259. Pl. Com. 2. b. 
304. 85 5 by H. F C. ue - i But Hows of this Reaſon, for 1 Ges contrary to «5 is admitted in the = 
Argument of Calvin's Caſe, 7 Co. See State Trials, Vol. 1. f. 572, 573. Vol. 4. f. 652, &. *Dy. 144.7 : 
Raſt. Ent. 7. b. pl. 2. 159. a. 264. b. pl. 1, 2. I Raſt. Ent. 265. a. 10 Co. 104. a. ® State Trials, Vol. 12 
» H. P. C. 261. S. P. C. 158. Lett. C. Bro. Denizen, 4. Bro. Panel, 3. Cont. Fitz. Trial, 30. By = 5 
againſt one. 2 Rol. Abr. 643. pl. 2. Vide S. P. C. 158. Lett. C. P Cro. El. 818. pl. 10. 84. 1. pl. ” 6 
being only a Miſ-return is ous by Verdict in Caſes within the Statute of Jeofails. 4 10 Co. 104. a. Coo. 5 
I. 3. 818. pl. 10. 841. pl. 18. ; | | 
Pi. 3 P 841. P CH A p 


Chap. 44- Of a Trial by Peers. 


| ome before him, but Sir Edward Coke, 3 Inſt. 28. ſays that the Precept doth not 


„ 
8 * 


en e 
0a Trial by Peers. 


S to a Trial by Peers, having ſhewn already, Ch. 39. Se. 1. That 
a Peer has no more Privilege than a Commoner as to having the Be- 


nefit of Counſel, And Ch. 43. Se. 4. That a Peer cannot challenge any 
of his Peers, I ſhall now endeavour to ſhew, 


Trial. 8 
2. Who are to be Triers. 
3. Who are to be ſo tried, 
4. As to what Crimes. 
5. Upon what Suits and Pleas, 
6, Whether a Peer can waive a Trial by his Peers. 


7. In what Manner the Peers may require the Opinion of the Lord 
Steward or of the Judges. ; 


8. Whether the Court may be adjourned, 


i. The particular Form and Solemnity to be obſerved in ſuch a 


And firſt of the particular Form and Solemnity to be obſerved in ſuch 
"Wa 4: | 


dect. 1. When an Indictment is found againſt a Peer for a Crime for gu 1 
which he ought to be tried by his Peers, the King by his Commiſſion un- > 1 H. 4. 1. 
der the Great Seal reciting the Indictment, conſtitutes ſome Peer, High 3 Inf. 28. 


| > Steward of the Kingdom pro hac vice, and by the ſame Commiſſion 1 80 


. a A ; 1011 pl. 1. . 
gives him Power to receive and proceed on ſuch Indictment, and requires 8. P. C. 152. 


the Peers to be attendant on him, and the Lieutenant of the Tower to d Neceſity 


n f of making a 
bring the Priſoner before him. High Stew- 


Sec. 2. Alſo © a Certiorari, (which may either have the ſame Date with _ Tie 
the Steward's Commiſſion, or a ſubſequent one) goes out of Chancery to 1 
certify the Indictment before the Steward indilate; and the Steward by ment fer 
his Precept under his Seal, directed to thoſe before whom the Indict- e 
ment was found, appoints a certain Day and Place, at which it ſhall be by the Houſe 
certified. And another Writ goes out of Chancery to the Lieutenant of of Commons 


the Tower, &c. to bring the Priſoner before the Steward at ſuch Day rea * 
and Place as he ſhall appoint, and thereupon the Steward by his Precept Caſe. | 
under his Seal directed to the Lieutenant, &c. appoints the Day and _ . 
Place. | PE 8, 199. 


5 — : 1.98. 199. 
Sea, 3. Alſo the Steward makes another Precept under his Seal to * 3 Inſt. 28. 


. . . 2 . 5 0 ' 
the Serjeant at Arms, appointed to ſerve him during the Time of his A ont 
Commiſſion, to ſummon the Peers before him at ſuch a Place, Day when the 


and Hour, &c. 


Parliament i 

not ſitting, 
daut is either 
13 H. 8. rt. pl. 1. 
That the Steward ſhall make ſuch Precept to cauſe 20 or 18 Peers to 


mention any certain Number) and 


Ublved or prorogued, State Trials, Vol. 3. fol. 659 to 663. 3 Inſt. 28. S. P. C. 152. a. 
Tis faid 13 H. 8. 11. pl. 1. .. 159-4 


now by 5 W. 3. all the Peers are to be ſummoned. 


5 P Sect. 4. 


| 
i 


Ruſhw. Col. Steward and all the other Lotds k ſtanding up uncovered, the Commiſfion 


| the Callof ly heard, the Prifoner is withdrawn from the Bar, and the Lords go toxe- 


Books cites Temporal Lords to be ſummoned as he thought fit; and for the Lords 0 


4 Raym. 408. 


Of a Fial by Peers. Bock.! 
2 3 Inſt. 28. Sect. 4. At the Time appointed the Steward, attended * with ſix | 

d _—_ Col. ſeven Serjeants at Arms carrying Maces before him, and by the Kin 3 
bc We. Arms, and the Uſher of the Black Rod, enters the Place of Tay 
Jon. 54. Covered, and aſcends a Chair of State which always is * provided for 15 
© 3 Inſt. 28. rk and then the Clerk of the Crown, or a © Maſter in Chan 


Oo © Wow . . : N 1 1 I 
152 to 2 Commiſſion, and he delivers it again to the Clerk « ; 
_ * 0 


«a. " — < dt 


1 H. 4.1, Jelivers 
13 H. 8. 11. the Crown; and then a Serjeant at Arms makes three . Oyes, and ; 


x 1.2. 21. Proclamation for Silence in the Name of the Steward, and then the Lord 
Part 2: Yal is read, and then the Uſher on his Knees delivers to the Steward a Whit 
75 1 28. Rod, who redelivers it to him or to a Serjeant at Arms, who holds | 
Ruſh, Cal by him during the Trial: Then an * Oyes is made, and a Command 

: 1 * in the Name of the Steward to all Juſtices and Commiſſioners to cen 


2 1 H. 4. 1. all Indictments, &c. which being delivered into Court, the Clerk of the 


SS Www — 5A = JL Þþ; ©» — we aw 


13 = Crown reads the Return, Another Oyes is made that the Lieutenant 
als, Vol. z. the, Tower, Fc. return his Writ and Precept, and bring the Priſoner to 


f. 955. Vol. the Bar, and then the Priſoner is brought to the Bar, the * Gentlemy. 
ras 25” Gaoler of the Tower carrying the Ax before him, which being done the 


Ruſhw. Col. Clerk reads the Return. 


Fart 2. Vol. Sect. 5. All things being thus prepared, the High Steward ? acquiny 
wh i Ts 28. the Priſoner with the Nature of the Crime, and ſuch like Matters Proper 
" State Tri- for ſuch an Occaſion, and then the Clerk of the Crown arraigns hin, 
ye . but is not to inſiſt on his holding up his Hand. «- al 
More. Seck. 6. After the Priſoner hath pleaded and put himſelf upon Co 
By 3 Inſt. and his Peers, the King's Counſel go thro' with their Evidence; and afte 


* — the Priſoner hath made his Defence, and the King's Counſel have been fil. 


- 


the Peers and : . . ge | 4, 
their Seating ther to conſider of their Evidence; and when a Majority of them ar 


themſelves ; greed, they return to the Place of Trial, and the Lord Steward demand; 


3 . of them one by one, beginning with the Puiſne, whether the Perſon u- 


1.88 -4 raigned be Guilty or Not Furt); and they * all anſwer one by one, not 


P. C. 152. a. upon their Oaths but on their Honours and Ligeances. And the Lord 


and State : Ar . 5 fy 
Trials, Vol. 1. Steward gives Judgment according to the Determination of the * Majority 


f. 266.Vol.z. being more than twelve, but gives no Vote himſelf on a Trial by Con- 
W miſſion, but only on a Trial by the Houſe of Peers, while the Parliament 
Legt zer. 18 hitting. 30 8 

5 v1 Sect. 7. As to the ſecond Point, viz. Who are to be Triers: It h 
1 e greed, That none but Lords, who have a Vote in Parliament can paſs on 
S. P. C. 152.2. ſuch a Trial; and before 7 W. 3. 3. when the Trial was by Commiſion, 


2 * 585 3 it ſeems to have been the Practice for the Lord Steward to cauſe as many 
an eo 


to the prece- ſummoned alone to paſs on the Trial. But this is remedied by that Statute 
dent Section, ſet forth more at large in the next Section. N 
State Trials, | | | a 
Vol. 3. fol. 658, 957. Vol. 2. 702, 703. r 3 Inſt. 30. 2 Inſt. 49. Fitz. Coro. 34. 1 H. 4. 1. 2. 8. P. N 
152. 13 Ff. 8. 12. 2 Jon. 55, 56. 10 Ed. 4. 61. pl. 17. See the Books abo ve cited, and 1 Co. 30. % 


2 Inſt. 49. 1 H. 4. 1. 13 H. 8. 12. 8. P. C. 153. E. z Inſt. 30. Moor 622. State Trials, Vol? 
fol. 702. Vol. 3. fol. 657, 6790. 2 Inſt. 48. Co. Litt. 156. | 


Sell. . 


23 


ef. 8. 


mg 1 
incicted of any Treaſon or Felony, whether they be married or ſole, ſhall there- 


ach Treaſons or Felonies. 


Chap. 44 Of a Trial by Peers. 423 


Seck. 8. It is agreed, That at a Trial before the Houſe of Peers, eve- * Abridged 
ry T emporal Lord who has a Right to vote in that Houſe, has a Right oe mn 
to paſs on ſuch Trial. But it is ſaid in the Year-Book of 10 Ed. 4. 6. pl. cited 8.P, C. 
17. That upon the Trial of a Peer in Parliament, the Biſhops {hall make 35 + Lett. B. 


a Procurator, becauſe they cannot conſent to the Death of a Man; but Noe of the 
this is * ſaid to be wholly grounded on a Canon not in Force at this Day; fame Cafe, 


neither do I find any Precedent wherein they have been excluded againſt Coro. 153. 


1 . | : ſays that they 
their Conſent, or have withdrawn, themſelves without a Proteſtation of ſtall make 4 
their Right, or making a Proxy; and the Judgment againſt the Spencers, Proxies. 


was expreſly reverſed for this Reaſon among others, becauſe the Biſho Sir Edward 


{ ; PS Coke, 3 Inſt. 
were not preſent ; and in the Precedents chiefly inſiſted on of the other 31. fays that 


side, it is not expreſly ſaid that they were not preſent, and it doth not e 
clearly appear, but that they might be included under the Word Peers. and make 
However it hath been always © admitted that they have a Right to vote in 


their Proxies. 
a Bill of Attainder : Alſo in the Earl of Danby's Caſe, they were adjudg- „See Biſhop | 


| Stillingfleet, 
ed *by the Houſe of Lords to have a Right to vote in Queſtions previous of the Biſhops 


to the Trial of a Peer, tho'/ this was ſtrongly oppoſed by the Houſe of udien 
Commons. And their Right to vote at the Trial itſelf, if they think fit, Cavs, ch. 2, 3. 
ſeems fully implied in 7 W. 3. 3. which enacts, That upon the Trial of any and Hunt's 
Peer or Peereſs fer Treaſon or Miſpriſſon, all the Peers who have a Right ch e* 
to fit and vote in Parliament ſhall be ſummoned twenty Days at leaf before e See Hunt's 
every ſuch Trial, to appear at every ſuch Trial, and that every Peer fo 


Argument 


ſunmoned and appearing, tall vote at the Trial, every ſuch Peer firſt taking for the Right 


of Biſhops, 
e ef . e &c. ch. 12. 
7 Her 10 ms and repealing the and Stilling- 


the Oaths of Allegiance and Supremacy, and 

Declaration againſt Popery. „ prong vv. 
Sect. 9. As to the third Point, viz. What Perſons are to be thus tri- Biſhops Juriſ- 

ed: It is f agreed, That no Lord of any s other Country, or even of diction in 


Sutland, before the Union under Queen Anne, or of b Ireland, nor the Capital Caſes, 


| ch. 1. deg. 
Son and Heir * apparent of any Peer, or any other Man whatſoever, 3. and ch. 2. 


who is not at the Time a Lord of Parliament, hath any Right to ſuch + pea py 
a Trial in this Kingdom. But that every Lord of Parliament hath a 179 to 202. 
Right to ſuch a Trial & by Virtue of that Clauſe in Magna Charta, ch. _ . ch. 
20. Nec ſuper eum ibimus, nec ſuper eum mittemus, niſi per legale judicium 1 2 jog. 48. 
partum ſuorum vel per legem terre. 5 3 Inſt. 30. 
dect. 10. It is recited by 20 H. 6. 9. to have been a Doubt in the Law Cerlt' 158 


| . Vide Fitz. 
England how Ladies of great Eftate in Reſpect of their Husbands, Peers of Biief, 473 ; 
tle Land, married or ſole, that is to ſay, Dutcheſſes, Counteſſes or Baroneſſes, 20 Ed. 4. 6. 


all be put to anſwer, and judged upon Indictments of Treaſons and Felonies, | Noſme 


becauſe they are not mentioned in the ſaid Statute of Magna Charta, ch. 29. de Dignity, 


ond thereupon to put out ſuch Doubts, I it is declared, That ſuch Ladies jo 3 


Vide 39 Ed. 3. 
o be brought to anſwer, and judged before ſuch Judges and Peers of the 35: b. 


Realm, as Peers of the Realm ſhould be, if they were indicted or impeached of de Dignity, 


29. 
deck. 11. It ſeems ® agreed, that a Queen, the King's Conſort, and ide fopra 


| ch. 25. {eQ. 
ao a Queen Dowager, whether ſhe continue ſole after the King's Death, co. * 
, take a ſecond Husband, be he a Peer or Commoner ; and alſo all * Bro. Tre 


eereſſes by Birth, whether they be ſole or ® married to Peers or Com- on, 2. 


| _—_ * Such Trial 
moners; and alſo all Marchioneſſes and Viſcounteſſes, are intitled to a is faid to be 


Trial by the Peers, tho none of them be expreſly mentioned in this Act, ve ancient, 
Or 1n M. 1 | > 2 Mit. 50. 

ny agna Charta, But it is agreed, that a Peereſs by Marriage loſes 1 2 Inſt. 45, 
[ Vignity by marryi oner, 50. | 

Sluty by marrying a Commoner, 8 


Kü. « a 13 
33-9. i See the Citations to the next Letter. 2 Inſt 50. 


Co. Lat. 16. b. 6 Co. 53. b. Dy. 79. pl. 5 1. 
Sect. 12. 


— —— IP — os 


there i; no or Felony be made ſuch by the Common Law, or by Statute ; and lh 


| Yale of Ho. be fo tried upon an Appeal of Felony, 


of the Bi. Sec. 16. Alſo it ſeems to be clear, That if a Peer abſent himſelf, ad 


Vol. 2. fol. 3. Fitz. Coro. 161. m 1 Bulſt. 198, 199. 3 Inſt. 30. 12 Co 93. State Trials, 


424 Of a Trial by Peers. Boch 

© Seft. 12. It is ſaid by ** Staundforde and * Cole, that thoſe why , 
e +: Wo of Parliament, 1 4 Reſpe& of their Nobility, but of their 90 
* 3 Inſt. 30. ronies which they hold of the Crown, as Biſhops now do, and ſome Ab. 
82 wage bots and Priors © did formerly, are not within the Intent of Magna Charts, 
b to. be tel by the Peers. And * Selden ſeems clear, that this is the only 
ted thata Privilege which Biſhops have not in Common with other Peers, az 
par 4 thoſe who ſeem © moſt for the contrary Opinion admit that the Lay he 
the Peers in been generally fo taken. Neither do they produce any Precedent Where 
8 eK. Biſhop or Abbot has been tried by the Peers upon a Commiſtion 3 but 
al, ud Brook the contrary admit that there are * two Precedents of their being tried 


tit. Trial, the Country. And it is ſaid by s others, that there are divers Precedent 


142. Cites a 


Note from Of this Kind; yet Selden, with his utmoſt Diligence, ſeems able to 
Fitz. Chal- duce but two, which clearly and fully come up to his Point, «4; 
lenge, 115. thoſe of Archbiſhop Cramer und Biſhop Fiſher. However it ſeems to 
fs it war be Þ agreed, that while the Parliament is fitting a Biſhop ſhall be wah 
holden, that the Peers. > LG | 3 

Biſhops ſhall .F. 12. As to the fourth Point, viz. As to what Crimes a Peer iy 
be tried by __ 0. ia d, That he ha Righ 
the Peers, but be tried by his Peers : I take it to be agreed, at Ne has à Rightto be 


this ® mil {tried upon an Indiftment of Treaſon or Felony, whether ſuch Treafon 
taken, for 


uch Opinion upon an Indictment for a Miſpriſion of Treaſon or Felony ; but it fem 


the 2 1 regularly he is to be tried by the Country for all other Crimes, at 


Fuller's Ch. of Parliament, as ® Præmunire, Riot, * Seducing a young Lady frm 
Hiſtory B. 6. her Parents in order to debauch her, &c. OT 
3 W mp Sect As to the fifth Point, viz. Upon what Suits and Plex 4 
en of ect. 14. . ; he ſhall 
Baronage, p. Peer is to be tried by his Peers, it hath been ? adjudged, That he fhall nt 
but only upon an Indiftment; | 
nour, 1ſt. and the Reaſon given for it is, that thoſe Words in Magna Charta, cl. 2h. 
Edit. pa. 347- nec fiper eum ibimus, &c. are to be intended only of the Suit of the King, 
gumen lr and not of the Suit of the Subject. | 
the Biſhops Sec. 15. Alſo it hath been 8 adjudged, and appears from conſtant 


— Experience, that neither the ſaid Clauſe of Magna Charta, nor any other 
pital Caſes, 


b. 18. Gib. Law privileges a Peer from being indicted by a Grand Jury of Commonen, 
ſon's Codex, tithes in Ph King's Bench, or before Commiſſioners of Oyer, or the Con 


154: 
Stillingfleet ner, Oc. 


2 4 * cannot be found, he may be outlawed per judicium coronatorum, * f 
jon in Capi- | | 8 . ings Be OW 
cal Caſes, & Se 17. Alſo it is ſaid that the Court of King's Bench may 


3 Pardon pleaded by a Peer to an Indictment in that Court: But 1 1 
1 0 Trial cannot receive either his Plea of Not guilty, or Confeſſion, but only 
See Hunts Lord Steward on an Arraignment before the Lords. 


E Y 1 . | (on of 
Argument Se. 18. It ſeems clear, that if a Peer be attainted of Trea 
Single Felony, he may be brought bciore the King's Bench and demande 


| . inſt him 
of the Biſhops What he has to ſay why Execution ſhould not be awarded again Wy 
W oocry And if he plead 5 W to ſuch Demand, his Plea ſnall be 10 
3 and Execution awarded by the ſaid Court, upon its being adju by 
L C.153- gainſt him. — 3 


1 121. l 
E Vide 3 Inſt. 39, © See Hunt's Argument, ch. 18. Trials per pals, _ 2: — 3 71 oy a 
1. f. 374. Stillingfleet of the Biſhops Juriſdiction in Capital Caſes. 1 Ink: 30. 7* 1 rate Tri 
D. 1 Bulſt. 198. * 8. P. C. 158. Lett. D. E. F. 1 Bulſt. 198. See the Books d 5 
82e Trials, Vol. 3. fol. 2. 12 Co. 93. 710 Ed. 4. 6, Pl. 1j. . rin 
N 8 . ES: 2 12. A. 2 ind A. 3 Inſt. Re, Raft. Ent. 50. pl. 7. 13 Inſt. 26, 86. _ 2 [nit 4 
1 1. State Trials, Vol. 3. fol. 52, 79, 657, 951. Vol. 4. fol. 351, &c.. ene! "A 3 Init. 
t 2 Inſt. 49, » 1 H. 7. 22, 23. pl. 15. Bro. Coro. 129, reaſon 18. Fitz. Coro. 49. 850 


3 


Chap: 44 Of Trial by Peers. 5 


deck. 


19. As to the ſixth Point, vi. Whether a Peer can waive a Tri- 


11 by his Peers, it hath been adjudged, That if a Peer on an Arraignment « Ruſty. 


as one | 


peer be 


Trial by 
dect. 


may req f 
0 deed by all the Judges in the Lord Dacre's Caſe, who was tried by and was tried 


belore the Lords refuſe to put himſelf upon his Peers, he ſhal! be dealt with Sollections. 
hat ſtands Mute; for it is as much the Law of the Land that a l 


f a i , 1. f. 94. 
tried by his Peers, as a Commoner by Commoners. Yet if one; Intt. zo. 


who has a Title to Peerage, be indicted and arraigned as a Commoner Kely. 57. 


» Yet there is 


and plead Not guilty, and put himſelf upon his Country, it hath been gia to be a 
adjudged that he cannot afterwards ſuggeſt that he is a Peer, and pray a Record in 4 


his Peers. Fr 1 er 
20. As to the ſeventh Point, vig. In what Manner the Peers Berkley, put 


uire the Opinion of the Lord Steward, or of the Judges: It was SONS e 
| his Country, 


Commiſſion, that no Queſtion ought to be asked of the Lord Steward or by Jury 
of the Judges in the Abſence of the Priſoner, And it was * adjudged by of n 
the Lord Steward, in the Earl of Warwick's Caſe, who was tried by the 3 Inſt. 29, 
Houſe of Peers in Parliament, that no Queſtion ought to be asked of 30. 
the Judges in the Abſence of the Priſoner. But in the Lord Audley's Caſe, Sorta 
ho was tried by Commiſſion, the Lords Triers, after they were with- State Trials, 
lawn, conſulted with the Lord Chief Juſtice four ſeveral Times, and alſo "- 3. 5.0796 
ſent to conſult with the Lord Steward. Yet, notwithſtanding this Prece- Wha Vol. 4 | 
dent, the Judges * reſolved in the Lord Morley's Caſe, who was likewiſe f 382. 

tried by Commiſſion, that if after the Lords were withdrawn they ſhould 1 
{nd for any of the Judges to deſire their Opinions on a Point in Law, Fart 2. Vol. 
and the Lord Steward ſhould permit them to go, they would tell the Lords, wy * 
if they ſhould ask them any Queſtion, that they were not to give any pri- Vol. 1.f 271. 
rate Opinion, without Conference with the reſt of the Judges, and that f Kely. 54. 
openly in Court. But they reſolved that if the Lord Steward ſhould ask them 

any Queſtion in open Court, tho' in the Abſence of the Priſoner, they 

would anſwer it, becauſe they are call'd to aſſiſt the Court, and the De- 

mand of any Queſtion in ſuch Caſe is to be referred to the Diſcretion of the 

Lord Steward. 8 

S:#. 21. When a Peer is tried before the Houſe of Peers in Parliament, | 

the Lord Steward s withdraws with the reſt of the Lords, and conſults with Pace bog 
them, is, Vol. 3. 
| $:#. 22. As to the eighth Point, viz. Whether the Court may be ad- = BD 
journed : It is agreed, h That where a Peer is tried by the Houſe of Lords „State Trials, 
in full Parliament, the Houſe may be adjourned as often as there is Oc- £654 Vols. 
alion, and the Evidence taken by Parcels : Alſo it hath been * adjudged, £577 to 640. 
That where the Trial is by Commiſſion, the Lord Steward, after a Ver- 3 
Ut is given, may take Time to adviſe upon 1t, and that his Office con- Part 2. Vol. 
linucs till he has given Judgment. Alſo it was * ſaid to have been agreed a. f. 95: 


5 n | . State Trials, 
by the Judges in the Lord Dacre's Caſe, That on ſuch a Trial the Court . 7 


1 | 
oy KA be adjourned, and that if the Lords Triers did not agree, it was hol- But Moor 
_ by ſome they ought to be kept together all Night, and by others 10 ow 


. . 8 . . 7 
ut they might go to their ſeveral Houſes. But it is ſaid, That there is * Kely. 57. 


No Precedent of the Lords Triers ever having ſeparated upon a Trial by "3h Moor I 
ommitiion, after the Evidence has been given for the King; and it is an. >a 


Lad to have been m reſolved by all the Judges in the Caſe of the Duke of very ame 


0 e Nas! | . as 7 : that the con- 
| gve erdict, and the like was * adjudged by the Lord Steward in the trary was 
| 9 0 | State Trials, 
— —— l. . . 
But ſee Meor 622. m 3 Inſt. 30. in the Margin. State Trials, Vol. 3. f. Dy to 685 


50 CHAP. 


4 : . * 2 . 
aol, That the Peers in ſuch Caſe muſt continue together till they agree Ca it 5 fd 
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Of Trial by Battel. 


! CHAP. XLV. 
Of Trial by Battel. 


inch of Sed. 1. A* rial by Battel, at the * Defendant's Choice, is allowahl; i 
| \ Appeals of Treaſon before the Conſtable and Marſha, yg 
5. P. C. 176. in Appeals © of Felony, whether by Appellants or * Approvers, | 
Vis, th. 1. . the Manner of waging Battel in an Appeal of Trey 
ch.34.ſe&.27- being according to the Civil Law, I ſhall refer to Ru/oworth's Colledtog 


Trap Part, 2. Pol. 1. fol. 112. to 128. | 


ſect. 19. Seck. z. When an Appellee of Felony wages Battel, he leads * thy 2 
wh * he is Not guilty, and that he is ready to defend the fame by his Bod d 


Crompt. Jur. and then * flings down his Glove, ard if the Appellant will join Bat, 
- 82. b. 88. a. he replies, That he is ready to make good his Appeal by his Body wan 
Bro. Battel, the Body of the Appellee, and takes up the Glove: And then the Ap 


e Raft, Ent. pellee lays his s right Hand on the Book, and with his left Hand takes th 
5o. pl. 10. Appellant by the Right, and ſwears to this Effect, Hear this thu uh 
Cro. Eliz. 69. ; 1 
pl. 22. calleſt thy ſelf John by the Name of Baptiſm, that I, who call my ſelf Tho- 
Dyer 120. fl. mas by the Name of Baptiſm, did no!  felonioufly murder thy Father W. by Nane, 
, , I by e in tle Thar of at B,) aryou furmiſe, nr an aw 
8. P. C. 176. "A | 1 : n 
ch. 14, 14. guilty of the ſaid Felony ; ſo help me God, (and then he ſhall kiſs the Book and 
ns! and this I wwill defend againſt thee by my Body as this Court ſhall cat 


no ter And then the Appellant lays his right Hand on the Book, and with lis 
Parts of this left Hand takes the Appellee by the Right, and ſwears to this Effect, Hur 


COS. this thou wwho calleft thy ſelf Thomas by the Name of Baptiſm, that thu fe- 
42. pl. 3. loniouſiy (on the Day of in the Year of at B.) diaſt murder m Fe- 
8.5. O 178. b. her W. by Name, ſo help me God, (and then he ſhall kiſs the Book and lay) 


2055. Ei. b. and this J will prove againſt thee by my Body, as this Court ſhall auuri. And 
69. pl. 22. then the Court ſhall | appoint a Day and Place for the Battel, and in the 
_— e mean while the Appellee ſhall be kept in the * Cuſtody of the Marſhal 
Dov 12 and the Appellant ſhall find Sureties to be ready to fight at the Time and 
pl. 10. Place, unleſs he be an Approver, in which Caſe ® he ſhall alſo be kept 
n 5 by the Marſhal, And the * Night before the Day of Battel, both Faris 
| Leiter K. ſhall be arraigned by the Marſhal, and ſhall be brought into the Field be 
: _ Coro. fore the e Juſtices of the Court where the Appeal is depending, at the N- 
Vide 1 H. 6. ſing of the Sun, bare headed, and bare legged from the Knee down- 
6b. Wards, and bare in the Arms to the Elbows, and armed only with Baſtons 
3 Battel, an Ell long, and four cornered Targets, and before they engage they | 
9 H. 4. 3. pl. both take this * Oath, Hear this ye Fuſtices, that I, A. B. have neither ed 
16. PIPER... drunk, nor done any thing elſe, nor any other for me, by hich the Law! 
4 Ed. 4 . God may be depreſſed, and the Law of the Devil exalted. And then after Pi- 


835 clamation for Silence under Pain of Impriſonment for a Vear and a Di), 

ritton, 114 N 

8. PC. 178. A. a | | | | | „ of 6, Bib 
b Fleta B. 1 ch. 34. ſect. 28, 29. 9 H. 4. 3: pl. 16. 17 Aſſ. pl. 1. Bro. Battel, 1, 6. 17 Ed. 3. 2. 10 on 

ton, 41. BraQt. B. 3. Ch. 21. ſect. 2. i Raſt. Ent. 42. b. pl. 2. 8. P. C. 178. B. k Fleta, B. 1. C * 
28. Raſt. Ent. 42. b. pl. 2. 9 H. 4. 3: pl. 16. S. P. C. 178. Bro. Battel, 1. Fitz. Coro. 78, 111. 1 * 
B. 1. ch. 34. ſect. 28. 9 H, 4. 3. pl. 16. 17 Aſſ. pl. 1. S. P. C. 178. Letter B. Fitz. Cor. 78, 111. n fal 
tel, 1, 6. 17 Ed. 3. 2. pl. 6. Bract. B. 3. ch. 21. ſect. 3. ſays that both Parties ſhall be kept in Cuſtody. 

Ent. 42. b. pl. 2. 9 H. 4. 3. pl. 16. Bro. Battel, 1. » Flera B. 1. ch. 34. ſect. 30, 31. en, -h 7 

I Battel, 15 . 4 177, 178. Bract. B. 3. ch. 21. ſect. 4, 5. Britt. 40. Cont. 37H. 6. 20. Þ brit Dy 4 
ſome the Appellant's Head ſhall be covered. 9 H. 4. 3. pl. 16. Bro. Battel, 1. Vide 1 H. 6. 6. 7. 


à Fleta, B. 1. ch. 34. ſect. 30. Bract. B. 3. ch. 21. ſe. 4. Britt. f. 40, Fleta, B. 1. ch. 34. ſecl. 31 a 
2 _— | 


Chap. 45. Of Trial by Battel. 427 

Ge. they ſhall begin the Combat, wherein if the Appellee be ſo far van- 

\iſhed that he cannot or will not fight any longer, he may be adjudged 

| The * banged immediately; but if he can maintain the Fight till the 

gars appear, he ſhall have * Judgment to go quit of the Appeal. And if . wrt 

the Appellant become Recreant, that is, a Crying Coward or Craven, the this is done 
lee ſhall not only recover his Damages, but may alſo, as it © ſeems, accordingly. 

cad his Acquittal in Bar of a ſubſequent Indictment or Appeal, and the . 9 =" 35 

\ppellant 4 ſhall for his Perjury loſe his liberam Legem. Vet if there be Fitz. Coro. 6. 

other Appellees in the ſame Appeal, it hath been adjudged, * that it ſhall Bro. Coro. 46. 


qill ſtand in Force againſt them. But for theſe Matters I ſhall refer to _ 3 6. 


Ch. 24. Sect. 24. 2855 | 4. Dur 
Sect. 4. In Appeals each Party muſt fight in proper * Perſon, and wot fe. 10. 
by Champions. And therefore if the Appellant be under an apparent 3 Inſt. 221. 
Diſability of fighting, as being a * Woman, or in * Holy Orders, or un- —_ * | 
| der i Age, or of the Age of * fixty, or maimed, or blind, he may w—_ a 
counterplead the Wager of Battel, and compel the Appellee to put him- ch. 21. ſect. 5. 
{lf upon his Country. ® Alſo if an Appellant become blind by the Act —_ ."Þ 
| of God after he has waged Battel, the Court will diſcharge him of the and ch. 35. 
| Battel ; and in ſuch Caſe it is ſaid that the Appellee ſhall go free. _ 
Sef. 5. Alſo if a » Peer of the Realm, and much more if the King 1 2. 
bring an Appeal, the Defendant ſhall not be admitted to wage Battel, ch. 34. feet. 32. 
by Reaſon of the Dignity of their Perſons. . 
dect. 6. Alſo the Citizens of London have a ſpecial 4 Privilege by « Fitz. Coro. 
Charter, that in Appeals brought by any of them, there ſhall be no Wa- 75 hs 
„ Lak bs: 

Sea. 7. Alſo any Plaintiff may counterplead a Wager of Battel, by 422. | 
alledging ſuch Matters againſt the Defendant as induce a violent Preſump- 9 a * 
ton of Guilt; as in an Appeal of Robbery, by ſhewing that the De- plow. Com. 
fendant was taken with the Manner, Sc. And in an Appeal of Death, 335. bd. 
that he was found lying upon the deceaſed * with a bloody Knife in his 99 x 
Hand; and in any Appeal by ſhewing that the Defendant being under an {e&. 19. 
Arreſt for the Crime charged againſt him, brake the Priſon, or * eſcaped, 4 5 pw. 
unleſs ſuch Breaking or Eſcape be * pardoned. For the Law will 7 not ob- Feta, B. 1. 
ige a Plaintiff to make good his Accuſation in ſo extraordinary a Man- ch. 3 4. ect. 25. 


ner, when in all Appearance he may prove it in the ordinary Way. It 23 = 5 


pl ; | | 3 | 
* b alſo a good Counterplea of Battel that the Defendant hath been * indict- * Britton 40. 
2 ed for the ſame Fact, unleſs the Indictment were inſufficient. | Fr ra 1 
N. Sect. 8. It is enacted by 6 Ric. 2. That the Defendant ſhall not be re- Finch of 
un- cved to wage Battel in an Appeal of Rape. | Law 423. 
=o Fitz. Droit, 3. 
tons wr | 5 8. P. C. 60. 
(hall Leiter D. 180. Letter A. 22 Ed. 4. 20. a. Fleta, B. 1. ch. 34 ſet. 25. k S. P. C. 60. Lett. D. 180. Lett. A. 
* Fitz, Coro. 385. 22 Ed. 4. 20. a. Trials per pais, ch. 2. ſect. 19. Fleta, B. 1. ch. 34. ſect. 25. Finch 
of Law 423. Fitz. Coro. 230, 268. S. P. C. 180. Letter A. 22 Ed. 4. 20. a. Trials per pais, ch. 2. ſeR. 19. 
w of Fleta, B. 1. ch. 34. ſet. 25. m Fitz. Droit, 57. z Inſt. 158, 159. n Fitz, Droit, 57. z Inſt. x58, 159. 
Pro- *3 Inſt. 158, 159. 2 Finch of Law 423. S. P. C. 152. Letter A. Plow. Com. 335. b. Fleta B. 1. ch. 34. ſet. 


25. 48. P. C. 180. Letter C. Fitz. Coro. 125, 187. r Finch of Law 422, 423. S. P. C. 179. Fitz. 
Coro. 100, 125, 144, 157, 230, 268, 378. 4 All. pl. 1. 22 Ed. 4. 19. b. Bro. Battel, 5, 7. Appeal, 114. 20 
H. 7. 8. pl. 18. Vide ſupra ch. 15. ſect. 41. * Finch of Law 422. S. P. C. 179. Fitz. Coro. 41 1. | 
Finch of Law 422. 8. P. C. 180. 1 Af. pl. 3, 6. Hob. 82. Fitz. Coro. 154, 157, 164, 251, 281. u Fineh 


Brit | 
4 ell 5 Lay 422. Hob. 82. S. P. C. 80. Bro. Battel, 3. Aſſ. pl. 6. Fitz. Coro. 164, 251. * S. P. O. 100. 
1 fen Fl Fitz. Coro 154, 281. Bro. Battel, 3. 1 Aſſ. pl. 3. Trials per pais, ch. 2. ſect. 19. z Finch 
y 


422. 22 Ed. 4. 19. b. Bro. Battel, 7, 11. Appeal, 114. 20 Ed. 4.6. pl. 5. Raſt. Ent. 50. pl. 10. 
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a State Tri- 


1. f. 180, 181. 'tis holden that Circumſtantial Evidence alone is ſufficient. I Vide ch. 25. ſect. 134 19 140. Me 


CHAP. XLVI 
Of Evidence. 


Sec. 1. As to the Nature of Evidence, ſo far as it more particular 
a concerns Criminal Caſes, having premiſed that it is 3 ſettle] 
Rule, That in Caſes of Life no Evidence is to be given againſt à þ;. 


* * 4. ſoner but in his Preſence ; and that it hath been * adjudged, That no Bü D 
» Sis +" 5g of Exceptions is grantable on an Indictment of Treaſon or Felony, the E 
Nane Caſe, Statute of Weſtm. 2. 3. cum aliquis implacitatus, &c. proponat exceptiny ta 
ro ply pe &c. having been never thought to extend to any ſuch Caſe, it being dtn E 
wherein it is that it could not but cauſe an infinite Delay of Juſtice, if it ſhould, | ) 
— 1 ſhall more fully conſider the following Points. N n 
was nor | 8 6 LESS ; 3 9 0 
ought to be 1, How many Witneſſes are required in Criminal Caſes, P 
3 2. What is to be allowed as Evidence. P; 
Cafe, and as 3. Who may be Witneſſes. | 
this _— is 4. In what Manner the Witneſſes for the Defendant are to gin H 
reported in ber | fe 
13 their Evidence. _ 
1 — 384. 5. Whether a Defendant have Right to Proceſs to bring in his Wit 1 
it ſeems to | 
I | neſſes. | un 
have been AE 3 Re ; 
lakes thar 6. What Evidence maintains an Indictment, &c. Is 
"= not gran- 7. What may be given in Evidence on the Part of the Deten- Wy 
table on any d | 
IndiQment ; _ 
and as it i , | S 
ay prog Sect. 2. As to the firſt Point, viz. How many Witneſſes are required by 
and Kely. 15. in Criminal Caſes : Having already endeavoured to ſhew that the Com- 
Thatitis mon Law did © not require any certain Number of Witnefles for the up 
4h 9-5 Trial of any Crime whatſoever, I ſhall only add in this Place, That it ſeem In 
minal Cafe to have been the more “ prevailing Opinion, That 1 E. 6. 12. and 5 WW © 
AAAS. 6 E. 6. 11. which required two Witneſſes in Treaſon, were not * va 
' by 1&2 P. & M. 10. which ordered that all Trials of Treaſon ſhou e 
427. SES Se ot | | 
© Ch. 253, be according to the Courſe of the Common Law; [104] and there q e 
2 p. 6, that it was ſtill neceſſary in all Trials of High Treaſon, not concerning A 
and the Au. the Coin, to have either two Witneſſes to the f ſame Overt-Act, or one 4 
2 ci. Witneſs to one, and another 5 Witneſs to another Overt-Act, of the lane S 
tber Pan Kind of Treaſon, or at leaſt one Witneſs to an Overt-Act, and“ another , “ 
this Section. to a material Circumſtance to prove it. In Relation to which Matters the 1 
* Law ſeeming to be ſettled by 7 V. 3. which is expreſs, That no Pen WM... 
1. f. 80, 181, ſhall be indicted, tried or attainted for High Treaſon, but upon the Oaths ef tu Ki 
636. FR 2. lawful Witneſſes, either both of them to the ſame Overt- A, or one of them 10 „ Keb 
and fopra ch. 27d the other of them to another Overt- Att of the ſame Treaſon ; it will be ner "i 
| | | ue 
26. ſect. 129. | | | 5 
For theſe Statutes, and their Expoſition, See ch. 25. ſect. 130 to 146. f Raym. 40), 408. State Trials, "ey * 
f. 533. Vol. 3. fol. 688, 689. State Trials, Vol. 1. f. 697, 723, 724. Vol. 2. f. 317, 695, 785, 820. * 0 941. 
3. f. 149, 156, 228. Vol. 4. f. 86, 87, 88, 117. Raym. 407, 408. Kely. 9. Þ State Trials, Vol. 2. f. 4 10. direc 
3. f. 228, 229, 688, 689, 894 to 901, 928, 929, 930. Vide State Trials, Vol. 1. fol. 636. But State Trials, 7 


4 


2 


Chap. 46. Of Evidemte.: | | 
ſcß at this Day to examine how far theſe Opinions were reconcileable with 
Pb. & Ma. 4 2 * 


As to the ſecond Point, viz. What is to be allowed as Evidence in Cri- 
inal Caſes, 1 ſhall conſider. | 5 


1. Where the Confeſſion of the Defendant or the Depoſitions of others 
out of Court may be allowed as Evidence. N 
2. How far Hearſay is Evidence. | | 
3. 1 9 Similitude of Hands be any Evidence in Criminal 
es. 3 | 2 


beck. 3. As to the firſt Particular, viz. Where the Confeſſion of the 
Nefendant; or the Depoſitions of others, out of Court, may be allowed as 

ryidence : It ſeems, that the Confeſſion of the Defendant himſelf, whether 

taken upon an * Examination before Juſtices of Peace, in Purſuance of 1 · H. P. C. 
2 Pb. & M. 13. or of 2 & 3 Ph. & Ma, 10. upon“ a Bailment or © 192, 262, 
Commitment for Felony, or taken by the Common Law upon an Exami- 7 Hos. C. 
nation before a Secretary of State, or other Magiſtrates for * Treaſon, or e ee 


other Crimes, not within thoſe Statutes, or in f Diſcourſe with private State Trials, 
ſons, hath always been allowed to be given in Evid en 
Pertons, * given in Evidence againſt the 265. Vol. 3. 


Party confeſſing, but s not againſt others, fol. 8, 9. 


* * 


$8. 4. Alſo it was b holden, That two Witneſſes of a Confeſſion of Sg 
High Treaſon, upon an Examination befote a Juſtice of Peace, were ſuf- 4 60, 1 
fcient to convict the Perſon ſo confeſſing, within the Meaning of 1 E. 6. Sfr eh. 
12. and 5 & 6 E. 6. 11. which required two Witneſſes in High Treaſon, 13. wy 
unleſs the Offender ſhould willingly without Violence confeſs the ſame | But this * State Tri; 


is remedied by 7 W. 3. 3. which requires two Witneſſes; unleſs the Party ſhall = bg i . 
willingly, without Violence, in open Court confeſs, &c. | N * 


dect. 5. It ſeems an eſtabliſhed Rule, that where-ever a Man's Con- Trial. 
feſſion is made Uſe of againſt him, it muſt all be taken together, and not N | 
by Parcels. | | 15 8 


delt. 6. It ſeems * ſettled, that the Examination of an Informer taken _ 1 
upon! Oath, and ® ſubſcribed by him either before a Coroner upon an 418 1 
Inquiſition of Death in Purſuance of 1 & 2 Ph. & M. 13. or before * Juſti- fol: 13, 132. 
ces of Peace in Purſuance of 1 & 2 Ph. & M. 13. and 2 & 3 P. & M. 10. 4 


| . o bd | 
upon a ? Bailment or * Commitment for any Felony, may be given in Evi- fl P. C. 102, 


* 


Felony, if it be made out by Oath to the Satisfaction of the Court, that 506. 


ſuch Informer is dead, or unable to Travel, or kept * away by the Means Kely. 18.19. 
State Trials, 


or Procurement of the Priſoner, and that the Examination offered in Evi- vol 3. fal. 
anc WY <<nce is the very ſame u that was ſworn before the Coroner or Juſtice, with- 8,9. 
ther out any Alteration whatſoever, os 1 f. 33. 
8 2 ; ; ; POT ER * trary practi- 
rf ſed State Trials, Vol. 1. in Sir Jerv. Ellis's Trial, and in Throgmorton's T'rial, fol. 49 to 56. Duke of Nortolles Tri- 


a, fol. 73 to 85. and 97, 98. Other Trials from fol. 118 to 122. Earl of Efſex's Trial, 167, 168. Sir Walter 


th 1p Trial, fol. 177, 178, 181. Xe. Kely, 18. Supra ch. 25. ſect. 140. i 5 Mod: 165, Cont. State Trials, 
1 by 1. fol. 53. Throgmorton's Trial. k Kely. 5s. H. P. C. 262, 263. 1 Lev. 180. Salk. 281. pl. 8. 2 
gerd 2 19. Vide Cro. El. 901. Dalt. ch. 111, 112, 113. State Trials; Vol. 1. fol. 265. H. P. C. 262, 263. 


H. P. "Gl 262 26 n ; . ; 
263. Supra ch. 9. ſect. 31. 2 Jon. 53. » See the Books above - cited; but 2 Jon. 5 3. 'tis 
adjudged that Depoſitions before a Coroner may be read, but ſaid that thoſe taken before a Juſtice of * RL na 


Vol. . de de read. p Supra ch. 15. ſect. 59, 60, 6 , et 

| . 15. ſect. 59, 60, bi. 1 Supra ch. 16. ſet. 11. Kely. 55. i Lev: 180. 3 
0, 1 * 8 pl. 39. H. P. C. 263, * Kely. 55s. EKely. 55. in Harriſon's Caſe, Saale Tria, Vol. 3. fol. 
8, Vo. ob an Examination was read in Evidence, upon Proof that the Witneſs had been enticed away, tho' it did not 
„ p 5 appear to have been done by the Procurement of the Priſoner. «Kely.55: 2 Keb. 19. pl. 39. H. P. 


103. * H. H.P.C. abs, 28c- 


5 R | Sect, 7. 


dence at the Trial of ſuch Inquiſition, or of an Indictment for the fame J H. ,, 
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*Kely. 55. Set. 7. But it hath been adjudged, that it is vst ſuffteent 


Strafford, fol. 


430 | Of  Evidinct- Hoax 


os 


art 
thorize the Reading ſuch an Examination, to make Oath that the hs 


cutors have uſed all their Endeayours to find the Witneſs, but cann find 
Sef, 8. Alſo it hath been adjudged, that Depofitions taken beg, 
b 2 Rol. Rep. Coroner upon an Inquiſition of Death /uper_v1/um corporis, cannot begin 
_ * in Evidence upon af: Appeal for the fam Death, becanfe it is 4 ff 
325. Proſecution from that whereitr they were taken, 0.4 10 508 

2 Keb. 384. Sec. 9. There are many © Inſtances in the Neigns of Queen Blix 
Pp. 5+, and King James I. whetein the Depofitions of abſent Witneſſes were lay. 
als, Vol. 1. ed as Evidence in Treaſon and Felony, even where it did not appear hy 


Duke of Nor- 1; - 1 | 5 32 
folks Trial. that the Witneſſes might have been produced viva voce. And it was aug 


| 
{ 
| 
tons Trial, f. produced viva voce, by Reaſon of Sickneſs, &c. their Depofftions m 


f. 84. Abing- ed in the Earl of Strafford's Trial, that where Witneſſes could not p 
ek Trial, be read fot or againft the Prifonet on a Trial of | High Treaſon, but ty 
fol. 148, 149. where they might have been produced in Perſon. And it was admitted h | 


=o 1 3 the Lord Stafford's Trial, that the Depofitions taken by a Witneſs befor, 
fot. 166. Juſtice of the Peace might at the Priſoner's Defire be read at the Ty 
Sir Walter in order to take off the Credit of the Witnefs by ſhewing a Variance we 
N tg tween ſuch Depoſitions and the Evidence given in Court viva voce, An 
182. and the for the ſame Reaſon it ſeerns * agreed, That where a. Witneſs at one I. 
ke was . al varies from his own Evidence at another, in Relation to the fame \y. 
Lord Audley's ter, ſuch Variance may alſo be given in Evidence to invalidate his Teſt 
Caſe on an mony at the ſecond Trial. e 1 ; 

a 0 Sect. 10. But it is s faid to have been adjudged in the ſeventh Yer 
on hisows, Mill. 3. by the Court of King's Bench upon Advice with the Juſtices of the 
Ly Ye Common Pleas, upon an Indictment for a Libel, that Depofitions taken 
Vat 1 before a Juſtice of Peace relating to the Fact, could not be given in Ni- 
268, 269. dence, tho' the Deponent were dead; and that the Reaſon why ſuch De- 


. by. poſitions may be given in Evidence in Felony depends upon the Sututes 


231, 526 to Of Ph. & Ma. And that this cannot be extended farther than the hi- 1 
$311 _ cular Caſe of Felony. But in the Report of this Caſe in 5 * Mu. it 

BD bi ſaid that the Reaſon why ſuch Depoſitions could not be read, was becauſe 

fol. 622 to the Defendant was not preſent, hint they were taken, and therefore hal 

5 5445 not the Benefit of a Croſs Examination. 3 

See Vel 1. f Sed. 11. However it was * agreed in Sir ohn Fenwick's Caſe, that ti 

11 Information of a Witneſs taken upon Oath before a Juſtice of Peace, ix 

N rf ing joined with the Evidence of one other Witneſs only viva voce, could 

343, 344, not in the ordinary Courſe of Juſtice, amount to ſufficient Evidence vi. 
8 in the 7th of W. 3. which requires two Witneſſes in High Treaſon ; and 

e Salk. 281, therefore it was thought neceffary to proceed in that Caſe by Bill of it 

Vide fupra tainder in Parliament, whoſe Power can be reſtrained by no Rules bt 

p47 'c.. thoſe of natural Juſtice. OT ; CO | 

Vile Rulhw. 'Seff. 12. And in the ſame Caſe it was * agreed, that the Evidence 
Strafford, given by a Witneſs at one Trial, could not in the ordinary Courk [ or 
3 8 Juſtice be made Uſe of againſt a Defendant on the Death of ſuch Wit . 


Trials, Vol. neſs, at another Trial. 

2. fol. 420. | | 

and Vol. 4. ; ke U 
fol. 261. and 2 Rol. Rep. 460, 461. State Trials, Vol. 4. f. 237, &c. * State Trials, Vol. 4. fol 55 
272. Vide ſupra ſet. 9. 1 Sid. 325. 2 Keb. 384. pl. 54. | POND . 


2 Sell. 13 


5:8 13. Alſo it ſcems clear that Depofitions taken in the Spiritual * H. P. 
Court in : Cauſe of Divoree' for a. Foreitte Marriage cannot ww . — P 18 
in Evidence upon an Indictment for fuch Marriage on the b Statute of 3 H. "OY P. C. 
he” N ” | r | 7 Vile BR. 1: 
{ Fe. 14. As to the ſecond Particular, vis. How far Hearfay is Evi- Sg. 4% : 
gence : It ſeems © agreed, That what a * Stranger has been heard to ſay — 2 

r in Strictnefs no Manner of Evidence either for or againſt a Priſoner, f 3323 4445 
not only becaufe it is not upon Oath, dut alſo becauſe the other Side hath 415, 761, 
no Opportunity of a croſs Examination; and therefore it ſeenis a ſet- Va. 5 
ted Rule, that it ſhall never be made uſe of but only by way of In- fol. 145, 2103 
aucement or IIluſtration of what is properly Evidence; yet it ſeems * "+ v3 pac 
that what the Prifoner hath been heard to fay at another Time, may be * Vide fupra. 
ven in Evidence for him, as well as againft'® him, and alſo 5 R 
Witnefs hath been heard to ſay at another Time, may be given in Evi- Cr an . 
dence in order either to invalidate or confirm the Teſtimony which 325 328. 
he gIves in Court. | e EAR 1 | 332, 333s 

Ker. 15. As to the third Particular, viz." Whether Sirailitude of Hands Yet. 5. c 
be any Evidence in Criminal Cafes : It is obſervable that this with other 4 45. 
Circumſtances in Algernon Stdney's. Caſe was ruled to be good Evidence Vol. 4 H. 
| of his having written a Paper charged againſt him as an Overt-act of High Stare Tus 
Treafon : Yet in the Trial of the feven * Biſhops, the Court was Kivided n 
in Opinion, whether Similitude of Hands were Evidence of the Defordonts's Vide fea 
having figned the Paper charged againſt them as a Libel ; and the Parlia- fegt. 3. . 
| ment having declared an Opinion in the Reverſal of Algernon Sidney's Vel. 2. fl.” 
Attainder, that Compariſon of Hands is no Evidence of a Man's Hand. 529, 802, 
Writing in Criminal Cafes : It ſeems to have been generally holden fince 1 rec 
that Time, that it is not Evidence in any Criminal Caſe, whether capital or pigs 


Plot capital. [105] Ln | 429. Vol. 4. 
fol. 51, 52, 


eg N ö 5 Ry . n 1 8 x ; | : : | 3 2 

n As to the third Point, vi. Who may be Witneſſes in Criminal Caſes Vide ſupra 
1 hall endeavour to ſhew, * ſet. 9. & 12. 
GO | 1 State Tri- 


3 NT 8 | | | als, Vol. 3. 
1. Whether a Huſband or Wife may be Witneſſes for or againſt f 213. 216, 
one another. . | 217, 226, 
2. . g a Judge or Juror may be a Witneſs, k State Tri- 
4 ere an Accomplice in the Crime charged againſt a Pri als, Vol. 3. 
| a Priſoner 1 .c.? 
may be a Witneſs againſt him or for him. mT | _ * 
4. Where a Perſon ſhall be diſabled to be a Witneſs in Reſpect of his! ide State 
3 been attainted or convicted of a Crime. bh 3 
5. Where it is a good Exception againſt a Witneſs that his Intereſt Nas Valk a. 
. is concerned. „ bt res fol. 271,272. 
What other Exceptions are good againſt a Witneſs. Trial. 3 81 
m Co. Litt. 6. 


W 16. As to the firſt of theſe Particulars, viz. Whether a Huſband b. 1 
V. 7 Wite may be Witneſſes for or againſt one another: It ſcems ® agreed, 686. pl 4 | 


That the Huſband and Wife being as one and the fame Perſon in Af- H. F. C 263. 


fectio s a 
n and Intereſt, can no more give Evidence for one another in any Caſe * 


. er than for themſelves; and that regularly the one ſhall not be 2 H-H. P.C. 
arge. + give Evidence againſt the other, nor the Examination of the 279. 
. 50 Fr N. of againſt the other, by Reaſon of the implacable Diſ- 7 
| ich might be cauſed by it, and the great Danger of Perjury Nm. 1. 


rom tak! 
taking the Oaths of Perſons under ſo great a Biaſs, and the extreme ; Keb. 403. 
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Hard- State Trials, 
Vol. 4. fol. 
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m . Hardſhip of the Caſe : And therefore it hath been * adjudged, 


mitted in 


I” SeF. 17. As to the ſecond Particular, viz. Whether a Judge fin A 


1 Brownl. 47. Bench again during his Trial. | 
erz Pb. dez. Seck. 18. As to the third 


pra ch. 43. ſect. 25. B. 1. ch. 72. ſect. 9. Co. Litt. 6. b. 2 H. H. P. C. 277. But H. P. C. 263. 'tis der aal 


and the ſame Husband cannot be a Witneſs againſt the Wife, nor the Wik aun 
Foint was ad: Husband, to prove the firſt Marriage on an Indictment on the Statute 4 
Fielding's 1 Fac. 1. 11. for a ſecond Marriage. Yet © ſome Exceptions hay, 

Trial. | allowed to this general Rule in Caſes of evident Neceſſity, as in the Lon 
va 5 7 5 „ Audley's Caſe who held his Wife's Hands and Legs while his Servant 

d Vide B. 1. his Command, raviſhed her; or where a Man 1s. indicted for a forch 
4 n Marriage againſt the Purport of 3 H. 7. or where either a Hyg, 
1. Ther or Wife have Cauſe to demand s Sureties of the Peace againſt the other 
an Opinion S. | Bs i 


15 adjudged, 


: 1M, PG 


301. : 

i State Tri. It has been long ſettled *, That it is no Exception againſt a Witnek thy 
27, 269. he hath confeſſed himſelf guilty of the ſame Crime, if he have na ken 
Hute. 116. ! indicted for it; for if no Accomplices were to be admitted as Witneſs, 
Ruſhw. Col. jt would be generally impoſſible to find Evidence to convict the grate 
lections, Part . , 

2. Vol. r. f Offenders. Alſo it hath been often * ruled, That Accomplices who ae 
94, 99. indicted, are good Witneſſes for the King, until they be convicted. Allo i 
But ths Caſe hath been adjudged, That ſuch of the Defendants in an Information 


is denied to ; int 40: 
be Law, againſt whom no Evidence is given, may be Witneſſes for the other, I WW... 
SENS hath been alſo e adjudged that where A. B. and C. are ſued in three f- A 
Wo Trials, veral Actions on the Statute for a ſuppoſed Perjury in their Evidence . 
Vol. 4. fol. concerning the ſame Thing, they may be good Witneſſes in ſuch Adtons Al 
pl. 43. See. 19. As to the fourth Particular, viz. Where a Perſon ſtall de ue 
f See B. 1. ch. diſabled to be a Witneſs in Reſpect of his having been attainted, Or con- for 
+2 2B. 1 Victed of a Crime: It ſeems agreed, That a Conviction, and therefore « WW 17 
60. {&. 4. ſortiori an Attainder, or Judgment of ? Treaſon, | * Felony, "Piracy, vin 
1 Præmunire or Perjury, or of Forgery on 5 Eli z. and alſo a Judg- de 
als, Vol. 2. ment in Attaint for giving a falſe Verdict, or in Conſpiracy at the Suit a po 
_ 257,632, the King, and alſo * Judgment for any * Crime whatſoever to ſtand in i 
Katy. 12. the Pillory, or to be whipt or branded, being in a Court which wy & 
1 Sid. 133. ® Juriſdiction, are good Cauſes of Exception againſt a Witneſs, . the 
1 they continue in Force. can 
 Kely. 12. ET | Ik 
* State Pri- | | | | 3 yas lu LIKE 
als, Vol. 1. f. 96, 696, 697, 723. Vol. 2. fol. 334, 501. Vol. 3. fol. 161, 217, &c. 595, 668, 669. Vol. 4 01% ma 
; 1 : Trials, Vol. 1. fol. 724. u | 
33. 1 H. H. P. C. 3953, 504. See Hale's Opinion to the contrary arguendo. State Tials, VOL. 66. Vol. 4 me: 
RraQon 118, b. I State Trials, Vol. 1. fol. 96. Vol. 2. fol. 501. n State Trials, Vol. 1. mar 4 

fol. 12. Kely. 17, 18. 3 Keb. 136. pl. 70. Vide Vol. 1. fol. 607. 1 Sid. 237. pl. 4. Vide Tr 4 Re- 
148. Style 401. 12 AM. 12. Savil 34. © 2 Rol. Abr. 685. pl. 3. P 5 Mod. 16. Kely. 33. cau 


369. Co. Litt. 6. b. 2 Bult. 154. © * 2 Rol. Abr. 686. H. 2.3. „C0. Litt. 6. b. Rm 1 
Sect. 22, 23. Supra ch. 37. ſet. 52. Co. Litt. 6. b. H. P. C. 263. Co. Litt. 6. b. Vide ter, * 
Sea. 25. 33 H. C. 55. pl. 45. 2 H. H. P. C. 277. But H. P. C. 263. tis faid in general that one ay Vide 
cannot be a Witneſs. * Co. Litt. 6. b. 2 Roll. 684. pl. 4. 5 33 H. 6. 55. pl. 45. 24 E. 3. 34. n. gene 


chat one attaint of Conſpiracy cannot be a Witneſs. 2 That it is not material whether ſuch r "ff 
executed. 2 Salk. 689. z Inſt. 219. 3 Lev. 426. But Co. Litt. 6. b. Kely. 37. 38. H. P. C. 203. Nag” 
b. C. 277. 5 Med. 75, 76. ſeem to make the Execution of the Judgment material.  ** 2 Salk. 57 8 10 Cunt 
This Point is made a Quære, 5 Mod. 15, 16, 75, 76. Skin. 578, 579. And it is ſaid that by the Civil an, 2 
Law no ſuch judgment diſables a Witneſs, unleſs the Nature of the Crime be infamous. 3 Lev. 420, 427. 
5 1, pl. 16. Raym. 32. | 


| 2 SA, 2% 


Seck. 20. But it is agreed, That no ſuch Conviction or Judgment *StateTriats, 
ere al ay ke fee a r e 
ced in Court. Alſo it is a general Rule, That a » Witneſs ſhall not be 436, 445. 
asked any Queſtion the Anſwering to which might oblige him to accuſe Vol.3. £425. 
himſelf of a Crime and that his Credit is to be impeached only by ge- . 


| 1, and not by Proofs of als, Vel. 2 f. 
rticular Crimes, whereof he never was convicted. 


Sec. 21, It ſeems clear d at this Day, That Outlaw 1 
Ron is not a good Exception againſt a Witneſs, as it js againſt a Juror. Vol. 4. f 


And that a Perſon convicted of F elony, who is admitted to his Clergy — 
and * burnt in the Hand, is thereby re-enabled to be a Witneſs. 605. & ibid 


Sect. 22, It ſeems f agreed, That the King's Pardon of Treaſon or 1 
Felony after a Conviction or Attainder, reſtores the Party to his Credit : 


+ to ſpeak to 
Alſo it was holden by the late Chief Juſtice s Holt, That the King's Par- clear himſelf. 


don will remove a Man's Diſability to be a Witneſs in all Caſes whatſoever, state rial, 
wherein it is only the Conſequence of the Convicti 


267 297. 
Ke. 23. It hath been k ruled, That a Con vid: r 6. b. 


a judgment. 


ye. 24. As to the fifth Particular, vz. Where it is 
ton againſt a Witneſs that his Intereſt is concerned: I 
conteſted * Rule, in all Caſes whatſoever, That it is a good Exception : 75: Pl. 4. 
zgainſt a Witneſs, that he is either to be a Gainer or Loſer by the E. ta 
vent of the Cauſe ; whether ſuch Advantage be direct and i 


or conſequential only. And this ſeems to be the Reaſon why he who i 2 
Bil for the Defendant, ® cannot be an Evidence for hi . 


Alſo upon the ſame Ground it is * agreed, That he who borrows Mo- 37. fed. 48, 
ney upon an uſurious Contract, cannot be a Wi 


on for the Uſury (unleſs he hath paid the Money) whether ſuch In. 2 
formation be brought by himſelf any other; for if in fuck 1 47. 
Man might be a Witneſs, he would in Effect ſwear for himſelf, by p 

ning a Matter which may avoid his own Contract. And upon the like 1 ** 
Reaſon it hath been 5 ruled, That he who by a Slight has been im 37. 1 
poſed upon to ſet his Hand to a Note for more Money than he intended, * 2 Salk. 461. 
5 10 good Witneſs on an Information for the Cheat 3 becauſe a Convi- P A Lit. 6. 


ion may be a Means to avoid the Note, by being made Uſe of by 1 Sid. 237. 
the Party when ſued upon it, as a Motive to i > 


32. pl. 2. 
a good Excep- ken Notice of 


pl. 17. 
like Reaſon 1 take it to be generally * agreed, That he whoſe Property 1 H. H. P. C. 


my be prejudiced y a Forgery, is no Evidence to prove it on an IndiQ- 241 Hb. 
peut or Information. And if it be a Forgery within 5 Eli. a farther 279. 


ealon may be offered why ſuch a Perſon cannot be an Evidence be- Vale . 
| and upon this Reaſon a- \ Co. Lit. E. b. 
he againſt whom & Verdict is given, N * 
cannot be a Witneſs to prove Perjury in the Evidence. And yet it ap- 1H. H. Po. 
ears from daily Experience, That * a Perſon beaten, and generally any 3oz. 
ther Perſon to whoſe » Damage a criminal Information concludes, is a Op At any 
Wege, © between” the King and Purb 1 81g 431; 2 Keb. 572. pl. 84. 1 Vent. 40. tie . El. 54. 
. 1 . 3 . . . . . 0 1 ent. » con Was 
a ſtronger Cafe, by three Judges againſt the : * ali. 283. 1 I 8d.) 325. 
926 * - pl. 12. 2 Rol. Ab. 685. pl. 4. and the ſame Point is taken for granted. 1 Sid. 237. pl. 5. 1 Keb 
P a7. Vide 1 Salk. 283. pl. 12. 2 Kol. Abr. 685. pl. 52 Keb. 572. pl. 84. »I Sid. 237. pl. 5. 
1. Pl. 54. 572. Pl. 84. 1 Keb. 836. pl. 17. 1 Salk. 286. pl. 20. 1 Sid. 211. pl. 8. 
8 
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good Evidence to prove ſuch Battery or other Miſdemeanor, notwi 

ing the Objection that he may have an Action. And therefore, udn 

Whole, the Rules of Evidence concerning this Matter ſeem not to Kg 

| ly ſettled. | | de cher. 
* State Tri. Seck. 2 5. It ſeems agreed, That it is no good Exception 30, 

75 3 Witneſs, That he has a ndr from the King; bre Th a 

No pag 


691, 693. maintain his own Witneſſes. Aiſo it hath been adjudged to he 
u 1 Exception againſt a Witneſs, That he has received a Reward for hay; 
724. Vol. 2. made a Diſcovery of the Crime to be proved againſt the Priſoner 15 
5 334 335- it hath been Ruled to be no good Exception, That a Witneſ bath th 


A Promiſe of a Pardon or other Reward on Condition of giving his Evidence 


eh. 18. unleſs ſuch Reward be promiſed by Way of Contract for giving ſuch ud 


--- ply ag ſuch particular Evidence, or fall Evidence, or any Way in the leaſt i bab 


335,693. Vol. him to go beyond the Truth; which not being eafily avoided in Promiſe 


3- f.221,222. O rea p p 10 1 0 p 
8 Th ats of this Kind, it is certain that too great Caution cannot be ud 
thew Hale is in making them. 


of a different Sec. 26. As to the ſixth Particular, viz. What other Exceptions at 
3 c. good againſt a Witneſs: It ſeems * agreed to be a good Exception, Thi 


4 18. our Laws require the Oath ſhould be adminiſtred. 
Vide State Sect. 27. Alſo it is certain, That want of Diſcretion is a good By. 


* ception againſt a Witneſs; on which Account alone * it ſeems, That an 


« Co. Lit. 6. Infant may be excepted againſt ; for in ſome Caſes an Infant of nine Yer 
2 H. H. P. C. of Age has been allowed to give Evidence. 5 

2. Trials, Sect. 28. But it ſeems agreed, That it is no good ® Exception againſt 
Vol. 4. f.131. Witneſs that he is an Alien, or Villein, or Bondman, Sc. 
Vide Tra Go 29. As to the fourth Point, viz. In what Manner the Witneſſes 


| is 165. . . | 
 Keb. 31 2 for the Defendant are to give their Evidence: It hath always been agreed, 


pl- 23 That the Evidence for the King muſt in all Caſes be upon Oath, and ald 
. that the Evidence for the Defendant in an * Appeal, whether capital or 


2 H. H. P. C. not capital, or in an Indictment or Information for a ' Miſdemeanor, nu 
an alſo be upon Oath. And it is ſaid by Sir Edward ® Coke, That we ner 


B 1.47. 5 | : A es 
v State Trial, read in any Statute, ancient Author, Book-Caſe or Record, that in C. 


Vol. u f. 253. minal Caſes the Party accuſed ſhould not have Witneſſes fworn for lin, and 
W 38 therefore that there is not ſo nuch as ſcintilla juris againſt it. And it 5 fil 
283. by Sir ® Matthew Hale, That there is no known Law, againſt it. How- 
k Far Poo | ever there having been a conſtant immemorial e Practice not to ſuffer Wit 
Vol. 2. £737, neſſes to be ſworn againſt the King upon Indictments of capital Crimes' 
x Sid. 325. except in ſome Caſes ſpecially provided for by Statute ; and the Judges be 
| ö ing always tender of departing from the ſettled Practice of their Predece- 
„H. P. C. 264. ſors, and generally chooſing rather to preſume it originally founded on 
2 H. P. C. ſome Statute or other good Foundation, than to ſuffer the Reaſonablenc 
Go. Ca. of it to be nicely inquired into, which might be an Inlet to endleſs Ut- 
292. certainties, it was thought neceſſary to enact by 1 Anne, g. Par. 3. ll 
on * after the twelfth of February 1702, every Perſon who ſhall be produced or i 
Vol. 1. f. 55, pear as 4 Witneſs on the Behalf of the Priſoner, before he or ſhe be _ 
$48. Vo" 2: to depoſe, or give any Manner of Evidence, ſhall firſt take an Oath to 75 
H. ß. C 9 the Truth, the whole Truth, and nothing but the Truth, in ſuch Manner 
v Vide 31 El. the Witneſſes for the Queen are by Law obliged to do; and if convicted Y 2 
7 ©, 12 Wilful Perjury in ſuch Evidence, ſhall ſuffer all the Puniſomemis, Pens 1 
| Forfeitures and Diſabilities, which by any of the Laws and 40 . of 3 
Realm, are or may be inflifed upon Perſons convicted of wilft ul by 4 
3 


Chap. 46. / Evidence. . 435 
| Set. 30. As to the fifth Point, viz. Whether a Defendant in criminal 5 
Caſes have Right to Proceſs to bring in his Witneſſes: J take it that in Hs 
Proſecutions for * Miſdemeanors the Defendant may take out Subpænas of * State Tri- 
| Courſe, but that in Capital Cafes he hath no Right by the Common ws A 
Law to any Proceſs againſt his Witneſſes without a ſpecial Order of the 2585 . 
Court. But it is enacted by 7 M. 3. 3. Par. 7. That all Perſons accuſed and ga, 
:ndiffted for any High Treaſon, whereby any Corruption of Blood may enſue, _— . 
ſhall have the ike Proceſs of the Court where they ſhall be tried, to compel £.969. Vol. 3. 
their Witneſſes to appear for them at any ſuch Trial or Trials, as is uſually *- 3 
| oranted to compel Witneſſes to appear againſt them. And it ſeems that ſince Ke wv Ry 
the Statute of 1 Anne, g. ſet forth more at large in the precedent Section, State Trials, / 
which ordains, That the Witneſſes for the Priſoner ſhall be ſworn, Proceſs boy 24285 
may be taken out againſt them of Courſe in any Caſe whatſoever. dhe Court 
Seck. 31. As to the fixth Point, viz. What Evidence maintains an In- can't grant 
dictment, &c. Having already ſhewn, Ch. 25. Sect. 115. and Book 1. Ch. — | 
zo. SeF. 9. That according to the later Opinions, where one is indicted to bring in 
upon a Statute, and the Evidence doth not bring the Caſe within the Sta- races 
tute, but yet proves the Offence in the Indictment as it is an Offence at the a 
Common Law, the Defendant may be found guilty at the Common Law, 
and the Words contra formam Statuti rejected as Surplus: Having alfo 
ſhewn, Ch. 3 5. Sed. 11. That it is ſtrongly holden that a Man cannot 
be found guilty of an Indictment againſt him as Principal, upon Evidence 
which only proves him to have been Acceſſary before, but ſhall be diſ- 
| charged of the Indictment ; I ſhall in this Place take Notice only of the 
following Particulars. 
Seff. 32. Firſt, That it is a ſettled Rule“ in all Caſes, whether capi- « H. P. c. 


tal or not capital, That the Day laid in the Indictment or * Appeal is not 264. 


| TER 
Proof of a Fact at any other Time, whether before or after the Day laid; 2H. H. pc. 


lo * that it were before the Time when the Indictment or Appeal were ply = pp 
pſt. 230. 

Indictment of High Treaſon laid on the zoth of May, 11 Car. 2. upon E- Kely. 16. 

| vidence of a Fact done the 3oth of Fanuary, 1 Car. 2. 2 316; 


" in the Indictment or Appeal, the Jury may either find the Defendant guilty "_ 80 1 
ia generally, in which Caſe the Forfeiture ſhall relate to the Time laid, till?! . 
uf the Verdict be falſifyed by the Party intereſted, (as it may be in this k Re- State Trials, 
7 | ſpeft, tho' not as to the Point of the Offence,) or they may * ſpecially "Lat 5x 
N hind him Guilty on the Day on which the Fact is proved, whether before bH. P. C. 264. 
| i or after the Day laid in the Indictment or Appeal, in which Caſe the For- FRE 318 
1 feiture ſhall relate to the Day ſo ſpecially found. But where a Verdict ex- H.P. C. 26 4 
enel preſly finds a Defendant guilty before the Time laid in the Indictment or 270. 
Un- Appeal, whether it may be tallifyed, as to the Time, by the Party intereſted, $0000, 
by as it may be where it finds him guilty generally of the Offence in the Indict- Chapter 51. 
ment or Appeal, upon Evidence of a Fact after the Time laid, may deſerve ? Ke. 16, 
_ 7... Fm FL 
110 Lecl. 34. Thirdly, That where a certain * Place is made Part of the 361. 
wu Deſcription of the Fact which is charged againſt the Defendant, the leaſt , w=_ 128 
fn Moy ance as to ſuch Place between the Evidence and Indictment is gatk. 385. 
110 fatal; as where a Treſpaſs in Taking away Goods, or any other Offence po Wi 
u eee in fuch a Pariſh in the Houſe of J. S. or in ſuch a Pariſh in ,6,, 26, 
5 a Play-Houſe in Lincoln's- Inn-Pielde, and upon Evidence it appear to Salk 288. 
5 1 ave been done at the Houſe of a different Perſon, or that there is no State Trials, 


Play-Houſe in Lincoln s-Innu-PFields. But it is a ſettled! Rule, That a Place rh 50 
DOE | laid g 


material upon Evidence, but that the Defendant may be convicted upon; 1 
preferred. And agreeably hereto Sir 5 Henry Vane was found guilty of an 1 Salk. 288. 


Sect. 33. Secondly, That where the Time proved varies from that laid Teas Trials, 
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436 O Evidence. don. 
laid only for a Venue in an Indictment or Appeal is no Way materal , 

* 2 H. H. P. C. Evidence; but that a Proof of the ſame J 2 A Place {4 

* * ſame County, maintains the Indictment or Appeal as well as if it bad 

reduce gp proved in 3 ſame Place. Alſo it hath been * adjudged, That ifier, 


_— ſupra Crime hath been proved in the County in which it is laid, Evidence my 
chr 


ther Inſtances of the ſame Crime in another County, in 0. di 
nd Gib. El. „ the Jury. Alſo it was © adjudged, in Sir Henry 8 it 
Ka That where one is indicted for High Treaſon in compaſſing the King, ar 
Kely, ! 8 15. Death in the County of M. and the Levying of War in the ſame County fo 
State Trials, jg laid as an Overt-AC of ſuch Treaſon, and * proved in the fame County P 
Vol. 1 £93 „„ by one Witneſs, the Levying of War in another County may alſo be pr. . 
776, 785. ved by another Witneſs, But it ſeems to have been agreed at the hs! . 
| — — y Time, 1 2 the "tag - - Wor. 1 * ir 1 the . 
78. Party is indicted, it mu roved ir cit 
71 = is ne- * Alſo it ſeems, That at chi Day the Levying of War can in 10 fo 
cſlary that Caſe be given in Evidence as an Overt-Act in any County in which i | 4 
mg not laid, unleſs it tend to prove ſome Overt-A that is expreſly laid; t 8 
| vedinthe it is enacted by 7 Wil. z. 3. Par. 8. That no Evidence ſhall be admitted i £ 
om N given of any Overt-Act that is not expreſly laid in the Indictment agli 4 
the compaſ- any Perſon or Perſons whatſoever, In the Conſtruction whereof it hath " 
W paper been s adjudged, That where one is indicted for High Treaſon in al " 
to be proved hering to the King's Enemies, and certain Acts of Hoſtility done by tim 5 
in the Coun- in a certain Ship called the Clencarty, ar2 laid as the Overt-Atk of 
Re 3 ſuch Adherence, no Evidence can be given of any other diſtinct Ad df 3 
the Books a- Adherence, having no Relation to, nor any Way tending to prove, What R 
2 .. was done in the cert), ar | 5 8 — N * _ 2 1 
f Vide State Treaſon; and therefore that on ſuch an Indictment no vidence can * 
Trials. Vel given of the Priſoner's having run away to the Enemy in a Cuſton- | 
. -_ Trials, Houſe-Boat, c. But it _ * Photos oh T8 1 * 1 wry ry 
Vol.4. f.331, for High Treaſon in compaſling the King's Death, and a Conſult and &. * 
332, 3 4 2 to aſſaſſinate 5 Ries is laid as one of the Overt-Acts of h cu 
vol. 4. f.124, TD, * mm giving mo 7 pat og 7 1 Bl 
125, 132, the Perſons Names who where intended to be e afin. ti 
i Francizs tion, may be given in Evidence againſt him upon ſuch Indictment, becut Hie 
Trial, Vide it naturally tends to prove his Agreement to the intended Affafſination, 
wen = tte which Agreement is one of the Overt-Acts laid in the Indictment, Alſo q [ic 
88 2. hath been i adjudged, That where the Writing of ſeveral treaſonad * 
9 322-323: Letters is laid as an Overt-Act of High Treaſon in Compaſling the Kings 
ol. 3. 


** 557» Death, and the Purport of ſuch Letters is only ſet forth in gh l- 
Vet in ſome dictment without a particular Recital or Deſcription of any of then, 


A dittments the particular Letters making good ſuch Charge may be read at tie 
e ver a 2 | 
. 


e wh Se. 3 5. Fourthly, That where ſeveral Overt-Acts, are laid in ny 
r dictment of High Treaſon, the Proof of any * of them maintains the In 


have been ſet Ment as much as if every one of them were proved. 


8 Sect. 36. Fifthly, That where one is indicted for writing a 1 Libel + 


| 2 
f. 746. Vol. 3. cundum tenorem ſequentem, or for forging a Deed ſo and ſo deſcribed, a 


of 
f. 204, 219. the leaſt Variance between the Libel recited, or Deed deſcribed, * 1 
JT boa given in Evidence, is fatal; but that where the Subſtance only ot 2 


851. Vol. 2. is ſet forth in Latin, it is ſufficient if the Libel be proved to have the fas 


f. 430. Senſe as is ſet forth. Vet it ſeems ® agreed, That it is no 8 , 15 
A+ 3 criminal Caſe, that the Defendant ſaid ſo and ſo, or Words to 705 
661. Pffect ; becauſe the Court muſt know the very Words to judge 0 


Hob. 27 2. F 
m Hob. 294. Fol * and Effect. 04, 7 


Chap. 46. ET Of Evidence. | 43 7. 
Sf. 37. Sixthly; That a Variance between an Indictment or Ap⸗ 3 6 Jo 
real of Death, and the Evidence, as to the Inſtrumental Cauſe, mentioned nm 
n ſuch Indictment or Appeal, is no * way material, ſo that the Party be * 9 Co. 6 
ed to have died by the ſame Kind of Death as is alledged in the 2 it 319. 
[ditment or Appeal. And therefore it is * agreed; That if one be in- II. F. C 265. 
[5:4 or appealed for killing another with a Sword; and upon Evidence“ See be 
t appear that he killed him with a Staff, Hatchet, Bill or Hook, or eg 8 
ny other Weapon with which a Wound may be given, he ought to be ſupra ch. 35. 
bund guilty; for the Subſtance of the Matter is; whether he gave the fe. 3 . 
party 4 Wound of which he died, and it is not material with what Wea- 
pon he gave it, tho for Form's fake it be * neceſſary to ſet forth a par- « Vide fines 
ticular Weapon. And on the ſame Ground it hath been alſo i adjudged ch. 23.1. 84. 
That an Indictment, or Appeal for poiſoning a Man with one Kind: of 9 1 135. 
poiſen, may be maintained by Evidence of a different Kind of Poiſon ; ; * Prog 
ſor the Subſtance of the Matter is whether the Defendant did poiſon the H. P. C. 26g. 
Deceaſed or not. Yet it ſeems clear, That Evidence of poiſoning, pg mates 
burning, or famiſhing, or any other Kind of killing wherein no Weapon TY 319% 
js uſed, will not maintain an Indiftment or Appeal of Death by killing 
with a Weapon 3. and that Evidence of Killing with a Weapon will not 
maintain an Indictment or Appeal of Poiſoning, &c. becauſe they | are. 
different Kinds of Deaths ; and in like Manner that an Indictment of 
Treaſon could * never be maintained by Evidence of Treaſon of a different State THat:: 
Species, | XD ack 3 3% V 1 7 Vol. 4. 2 ES 
Set, 38. Seventhly, That it ſeems a s general Rule, That where-ever 2 H. H. PC. 
a Variance between an Indictment or Appeal, and the Evidence brought to Hl. P. c. 
ſupport them, is material or immaterial in Reſpect of the Principal; in the 268. 7021 
ame Caſes alſo it will be material or immaterial in Reſpect of the Acceſ- - H. H. P. C. 


be lary. 8 3 3 W I ; Toft 168. 
1 Sec. 39. Erghthly, That it is Þ ſettled at this! Day, That if an In- But there 
1 dictment or Appeal againſt A. B. and C. for the Death of D. charge A. as br hn 


having given the mortal Blow, and B. and C. as having been preſent, pro- pinions to 
curing and abetting, and the Evidence prove that B, and C. gave the "ur | 
Blow, and that A. was only preſent procuring and abetting ; yet it main- ſect. 7. 75g 


tains the Indictment, becauſe in ſuch a Caſe in the * Judgment of Law, 


uk the At of any of them is the Act of all. ; 1 
108, Sect. 40. Ninthly, That it hath been ' reſolved, That if one be in- Flow. Com. 
on WW Gccd as Acceſſary to two, and upon Evidence appear to have been Acceſ- 1 a. 

ule ay to one of them only, yet he ſhall be found guilty. But it is ® holden 43 . mY 
10g3 by Sir Edward Coke, That if an Appeal be brought againſt two as Prin- 3 Mod. 121. 
It Cipals and againſt another as Acceſſary to them, and one of. thoſe charged 2 15 
* s Principals be found not guilty, the Acceſſary is diſcharged, for which 10. 


ke gives this Reaſon, That becauſe the Plaintiff made him Acceſſary to 238 
two, he cannot be found Acceſſary to one. But no Authority is cited 66. 
or the Maintenance of this Opinion; neither doth it ſeem eaſy to re- Bro. Appeal 


oncile it with the Reſolution above-mentioned, unleſs the Rules of Evi- . 3 
Knce on an Appeal differ from thoſe on an Indictment, which I do not 141. 7 


nd that they do as to other Variances. | §. P. C. 41. 
h 7 | | | | 15 Letters A. B. 
; | | | | LH. H. F.C. 
7 * 438. : = 7 5 P. C. 292. Supra ch. 23. ſect. 76. ch. 25. ſect. 64. * See the Books above cited, and 
Li Is 32. lect. 6. ch. 3 1. ſect. 31. and 50. ch. 34. ſect. 7. ch. 38. ſect. 8, 9. ch. 41. ſect. 6. 19 Co. 119. 


H. P. C. | ; n | | 
: ſame ide fond „ 2 3 Vide Keilw. 107. and ſupra ch. 29. ſect. 46, 47. m 2 Inſt. 183. 


c * | 5 T | Sec. 41. 


9 05. 67.b. Se. 41. Tenthly, That it ' bath been agreed, That if a p, 
8 8 2 generally indicted for the Murder of another ex nalitia præcogitum 
d See B. i. ch. Expreſs Malice appear upon the Evidence but only * Malice implied b 


* 


ch. 45. ſect. 


901, 928, way, either by herſelf or the procuring of others, ſo to conceal the Dall 


ton he 
, and 19 


©9 Co. 65. Law implies Malice, a Variance between the Indictment and Evidence 
the Circumſtances doth no Hurt, ſo that the Subſtance of the Mater b 
29 Co. 62, found. As * where an Indictment for the Murder of a Serjeant at Ma. 
63, 67. in London upon an Arreſt, ſuppoſes that the Sheriff made a Precept to bY 
Serjeant for the Arreſt, and upon the Evidence it appears that there w. 1 
any ſuch Precept, but that the Serjeant made the Arreſt ex Officio at 5 
Plaintiff's Requeſt upon the Entry of the Plaint, according to the Cue 
of the City; for the Subſtance of the Matter is whether the Oefen 
killed an Officer in the lawful Execution of legal Proceſs. 
Co. Litt. 6. Sect. 42. Eleventhly, That violent Preſumption from plain Ciroy. - 


$.P.C. 179. ſtances is in ſome Caſes taken for full Proof; as where a Man is ſtabbed 
Letter A. in a Houſe, and another runs out with a bloody Knife in his Hand, d 
Vide fupra no one elſe is in the Houſe at the Time; alſo it is * ſaid, That a probable 


10. and State Preſumption is of ſome Weight, but that a light one is not to be regarded 
Trials, Vol. at all. 1 . Rn | 5 


636. Val. Se. 43. Twelfthly, That it is enafted by 21 Fac. 27. That if ay | 
2. fol. 408, Woman be delivered of any Iſſue of her Body, Male or Female, whith Wing 
Vol.3. £228, horn alive ſhould by the Laws of this Realm be a Baſtard, and that ſte nu. 


229, 688, he Bob renee nf 5; 3 | 
685 — 4 to vour privately, either by drowning, or ſecret burying thereof, of am otter 


28 Us thereof, as it may not come to light, whether it were born alive or nit, hit 
b. 6e concealed; in every ſuch Caſe, the ſaid Mother fo offending ſhull jife | 
Death as in Caſe of Murder, except ſuch Mother can make Prof by oy | 
Witneſs at the leaſt, that the Child whoſe Death was by her ſo intended in l | 
# Rely. 32. concealed was born dead. In the Conſtruction whereof it hath been; ad. | 
2 * _ k. C. judged, That in order to convict a Woman by Force of this Statute, ther | 
"2 ig no need that the Indictment be drawn ſpecially, or conclude contra fr. | 
mam Statuti; but that it is the better Way to ſet forth only that the De 
fendant infantem maſculum vivum parturiit, qui quidem infans maſeulus at 
tunc & ibidem vivus exiſtens natus per legem hujus regni Anglia Spurius ful 
Anglice a Baſtard, and then to go on in the ordinary Way to ſhew tat | 
ſhe murdered him, &c. contra pacem, &c. for the Statute doth not male: 
new Offence, but only make ſuch Concealment an undeniable Evidence « WWW 
u Kely. 32, Murder. Alſo it hath been“ agreed, That where a Woman appears 
33. Hape endeavoured to conceal the Death of ſuch Child within the Statut 
there is no Need of any Proof that the Child was born alive, or that der WW - 
were any Signs of Hurt upon the Body, but it ſhall be undeniably ue , 
that the Child was horn alive, and murdered by the Mother. But it hath 
; Kely. 3. been * adjudged, That where a Woman lay in a Chamber by herſelf, d 6 
went to Bed without Pain, and waked in the Night, and knocked for Help f 
but could get none, and was delivered of a Child and put it in 2 Tru, 
and did not diſcover it till the following Night, yet ſhe was not within r y 
* Rely. 33. Statute, becauſe ſhe knocked for Help. Alſo it hath been“ agreed, that 0 
a Woman confeſs herſelf with Child before-hand, and afterwards be fu 4 
priſed and delivered, no Body being with her, ſhe is not within the V. y 


| becauſe there was no Intent of Concealment. And therefore in ſuch J 
it muſt appear by Signs of Hurt upon the Body, or ſome other Wa), 
the Child was born alive. 1 88 gell. 4 

6 "00s" 


1 


cp #7. Of WV erdict. 439 
58. 44. As to the ſeventh Point, viz. What may be given in Evidence , 

on the Part of the Defendant : It ſeems * agreed, that /6n aſſault Demeſne B. 1; ch. 
may be given in Evidence on the General Iſſue in an Indictment, but not in 62. ſect. 3. 

an Acti on of Battery. Alſo it ſeems to have been always“ agreed, that the * Savil 32. pl. 
Defendant in an Information on a Penal Statute may give in Evidence any 75; TE 
Exception in his Favour in the Body of the Act. And it hath alſo been 12 Abl. 
© holden that he may give in Evidence any ſuch Exception in a Proviſo $83. kl. 11 
of the Act, (becauſe any ſuch Exception ſhews that he did not act againſt a 21 10 
the Form of the Statute ;) but that he cannot * give in Evidence any Clauſe © kat 


of Exemption in a latter Statute, but ought to, plead it. Bur this is | 

| * 2 left a Quære 
| 13 hes | ant: Oo | _ Savil 32. pl. 
75. Bro. General Iſſue, 3. Vide ſupra ch. 25. ſect. 1133 42 Koll. Abr. 684, y ©: 


CHAP. XEVIL 
Of Verdict, 


E OR the general Learning of Verdicts 1 ſhall refer to other Books, and 
in this Place take Notice only of the following Particulars ; 15 


s dect. 1. 1ſt, That it ſeems to have been anciently an uncontroverted « Co. Lit. 

1 Rule, and hath been allowed, even by thoſe b of the contrary Opinion, to 227. b. 
, have been the general Tradition of the Law, that a Jury ſworn and charged ? _ 1285 
4 m a capital © Cafe, cannot be diſcharged (without the 4 Priſoner's Conſent) 104. 8 
1 till they have given a Verdict. And notwithſtanding ſome e Authorities Hf. C. 267. 
10 to the contrary in the Reign of King Charles II. this hath been holden So 444i 


for clear Law both in the Reign of King * James II. and * fince the Re- Raym. 84. 


volution. . N | And the 
A | 5 . ame is hold- 
Seck. 2. 2dly, That it ſeems to have been “ always agreed, that in all by Cake 5 


capital Caſes the Jury muſt give their Verdict openly in Court, and can- to Larceny, 


. not give a privy Verdict. e | ar; Lon Caſe | 

x d Set. z. zaly, That it is ſettled, * that the Jury may give a ſpecial Ver- -- 69S 
dict in any criminal Caſe, whether Capital or not Capital, as well as in a Co. Litt. 227. 

ny Civil. | FL L---1 | | » eee 


| | | SY 7 Caſes of 
Se. 4. Athly, That it hath been * adjudged, that where the Jury Inferior Na- 


| find a Man not guilty of an Indictment or Appeal of Murder, they are f, 3 
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ken 
* K yg to make any Inquiry, whether he be guilty of Manſlaughter, &c. hos — I 
„ ad 5 . hat will they may, according to the Nature of the Evidence, 75 n. il 
"Hep 7 im guilty of “ Manſlaughter or? Homicide 0 defendendo, or per in- 9, 1} 
(runk, unium; for the Killing is the Subſtance, and the Malice but a Circum- * Rely. 47, i] 
in tte Fog, 28 ! 52. 7 * 
tl wy 8 978. Ya 458% 9% Bar. 84. state Trials, Vol. 3. f. 678. W | | 
he 4 — Trials, Vol. 4. fol. 110, 178, 179. > Co. Litt. 227. b. 3 Init. 110. Raym. 193. 2 HE 1 
he fur 300. The ſame is holden by Sir Edward Coke, as to Larceny, and any Caſe of Member, 3 I 146. i, BP! 


| Lit. 227.b. And it is faid in Raym. 193. That no privy Verdict can be given in an 
N | , Caſe w 
1 rag when they give it. * 8 P. C. 165. — C. H. F. G. i 2 TH F. e 8 _ 
. dern ae 87. Vide infra ſect. 6. But it is ſaid, Kely. 29, 30. That it is diſhonourable for the Court to auer 
ee a plain Caſe. Cro. Eliz. 276. pl. 5. 296. pl. 2. 464. pl. 13. m Dyer 261. pl. 26 — 
5. A | g 1 1. Dalif. 14. H. P. C. 267. Latch 126. Pl. Com. 101. Cro. Eliz. 276. pl. 5. 296. 1 : 
13. oor 407. pl. 546. Bro. Coro. 121 or 122. But 2 Roll. Re. 461. this was queſtioned as to S.; As. 


peal of Death. n Bro. C | . 
ct ct Sheumg Ae P.C. 207. 1H. H. FP. C. 302. Dill. 14.8. F. e. 165. Leier A. See rhe 
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*1 Bull. 87. ſtance, a Variance as to which hurts not the Verdict. Yet the 


204 


«Fitz. Coro. 


1 And. 41. 
43 af. pl. for an Offence laid as Felony, and the Defendant be found guilty genenlh, 


8 and afterwards the Court be of Opinion that the Fact doth not amount to 
226. Felony, but only to an enormous Treſpaſs, it ſeems & agreed, That Jud- 


Terr a. judged upon ſuch Verdict to be but a Treſpaſs, * Judgment may be given 


1 And. 41. 


an Indict- | | 22 3 ; 
ment of Murder, he is expreſly acquitted of the Murder, but other Books, which ſpeak of this Matter, fay in prod 
that the Defendant may be found guilty of Manſlaughter on an Indictment of Murder, without ſaying any thing 


2 H. H. P. C 302. See 4 Co. 40. a. 46. b Fitz. Coro. 284, 286, 287. Sed Vide 44. E. 3: 


. Felony, the Party may be found guilty of the ſame taking as for a Treſpaſs. * Kely. 29, 3 


0c i 


2 8 5 ſeem to make this Difference, that where the Jury find the Defen "Sh 
Judges a- of Manſlaughter on an Indictment of Murder, they. may give ther V0 ty 


gunſtone generally, without ſetting out any of the Circumſtances of the Pact: 1 
the Appeal that they ſhall not © be received to find him guilty generally of Hamid 
mentioned {+ defendendo, or per infortunium, but mult ſet out the whole Circumfaree, 


* 


mee i. 2g of the Fact, and in the * Concluſion ſhew of what Crime they 41, the 
the Verdi Defendant pally, avian, Ar De | i is © ſaid, Va: the 
ound but may notwithſtanding give ſuch Judgment as ſhall appear to be proper 

V e of Tha Fact el ſet forth. {ES 1 0 ha 
immaterial. Seck. 5. 5thly, That it hath been * adjudged, That if the Jury on he 
= ch. 46. Indictment or Appeal of Murder find the Defendant guilty of Manſlaugbter 
bee 1 without ſaying any thing expreſly as to the Murder, it is inſufficient * 
cited 2 4. void, as being only a Verdict for Part. And Sucre if the Law be not th 
1p ec ſame where the Jury upon ſuch an Indictment find that the Defengyy 
267. Killed the Deceaſed /e defendendo or per infortunium, and do not expreſy 


2 H. H. P. C. find that he did not murder him, according to the Generality of they. 


=" 
* 


8. P. C. 15. Client * Authorities. I a} ; 
Lett. B. 165, Sec. 6. G6thly, That it is agreed, that on an Indictment for ſealing 
7 56. Goods of a certain Value above 12 d. the“ Jury may find the Defendant 
26 H. 8. f. a. guilty, but that the Goods are but of the Value of 10d. Sc. But it fen 
Aleyn 12. that if a Man be indicted for Felony generally, and upon the Evidence it 
264 286. plainly appear that the Fact amounts to no more than a bare Treſpaß, be 
4 286, . |; AY PETR r 
287, 305- cannot be found guilty of the Treſpaſs, but ought to be indicted any, 
VideBenl-47. Vet if the ſpecial Circumſtances of the Caſe be ſet forth in an Indidment 


Crompt. Juſt. ment may be given as for a Treſpaſs only. Alſo if the Jury find a fpe- 
8 b. 2 * cial Verdict on a general Indictment for Felony; and the Crime be ad- 
Vide heul. 47. upon it as for a Treſpaſs only. Alſo if on an Indictment of Trelpals the 
1 And. 103, Fact appear to have been felonious, it hath been m adjudged, That the De- 
104. and Ffendant may be found guilty of the Indictment as it is laid, becauſe the 
Note, = King may proceed againſt the Offender as he thinks fit, either as a Tie 
Books cited paſſer or Felon. But the contrary is * faid to have been holden by the late | 
_ =_ | Chief Juſtice Holt; and it hath been » adjudged, that if it appear in an f. 
to Letter v. ction of Treſpaſs that the Taking was felonious, no Verdict ought to it 
where theDe- taken unleſs the Defendant have been before tried for the Felony, becauſe 
fendant 1 the Suffering ſuch Actions might be a Means to prevent Proſecutions for 


found guilty : 
of wa. f Felonies. 


ſlaughter on 


the Neceſſity of giving an expreſs Verdict upon the Murder. 9 Co. 67. b. Crompt. Juft. 114. pl. 5. H. P. C. 20, 


Coro. 94. Benl. 47. 1 And. 41. b Fitz. Coro. 115, 177, 451. 18 Af. pl. 14. H. P. C. 267. 
302. S. P. C 165. Letter B. Crompt. Juſt. 114. pl. 2. B. 1. ch. 35. ſect. 4. i Kely. 29, 30. On. 951 
"Tis made a Quære, 2 H. 7. pl. 22. and 10. pl. 6. whether where an Indictment of Larceny 1s 1 7 8 . 
0. . 
: | m ide ſupra ch. 35. fel. 
377, 1 Jon. 331. c. Ja. 497, 496: 18 Ed. 4. 10. pl. 28. 2 Lev. 208. Vide : 
and ch. 36. ſe&. 6. That an Acquittal or Judgment againſt a Man in an Action or Indittment & T je 1 * 
on an Indictment or Appeal of Larceny. Kely. 30. * 6 Mod. 77. 2 Roll. Abr. 556. pl. 9 pc 11 
22, 33, 24. Noy 18. Vide 1 Jon. 147. Noy 82. Latch 145. 1 Mod. 283. Cont. Bract cited 8. . CU 
1. b. | | 3 


7 


195 Sed. / 


Selb. 7. thly, T hat it hath been holden, That a Verdick acquitting on doe 1 | 
|. Defendant of the Death of 2 Man found againſt him by the Coroner's Ene 
loqueſt, ought not to be received unleſs it ſnew what other Perſon did the 301, 305 
Fact; but for this 1 ſhall refer to. (Ch. 9. ; Sed. 33. [107] | | 211 e 211 


54, 8. Sthly, That on an Indictment for a Riot againſt K or 4 
more, if a Verdict acquit all but two, and find them guilty; or on an In---—-H: 
gietment for a Conſpiracy, if the Verdict acquit all but one, and find him * Poph. 202. 


ly, it is repugnant and. void as to the two found guilty in the firſt 4. 718 . 
Caſe, and as to the one found guilty in the ſecond, unleſs the Inditment Vol, 2. f. 60, 
| charge them with having made ſuch Riot or Conſpiracy, ſimul cum aliis ju- 2 Pt G 
| rtoribus ignotis; for otherwiſe it appears that the Defendants are found In the Yea: 
| guilty of an Offence whereof it is impoſſible that they ſhould be guilty ; Book of ri1H. 
for there can be no Riot where there are no more Perſons than two, nor Abridie?” | 
en there be a Conſpiracy. where there is no Partner. Yet it ſeems * agreed, Fitz. Verdia, 
That if twenty Perſons are indiCted for a Riot or Conſpiracy, and any three . 
fund guilty of the Riot, or any two of the Conſpiracy, the Verdict Tha l 
js good: And that © where ſeveral are indicted for Treaſon or Felony, or Verdict is re- 
er Crime, which may be as well done by one only, as by more, a Ver- dees and 
i& * may find one of the Defendants only guilty, and acquit all the reft. Court would 
And in like Manner it ſeems © agreed, That a Verdict on an Information pot receive it, 
on a penal Statute againſt ſeveral Perſons jointly charged with the Offence —. Sue 
againſt the Statute, may acquit ſome and find others guilty ; becauſe tho' again, 
the Words of the Information be joint, yet in Judgment of Law, each De- 3 I 
fendant is ſeverally charged for his own Offence. And in like Manner fit both b. 
ems, That the Defendant in ſuch Information may be found guilty for fendants 
a les Time or Degree than is laid, unleſs the Offence conſiſt in the Doing 1 
ſome entire Thing, which muſt be preciſely proved in the ſame Manner Vol. 4. f. ; 
a8 it is laid, | EE HY Four 2 a 161. 

dect. 9. gthly, That the Court in judging upon a ſpecial Verdict is 5 Vol. 
confined to the Facts expreſly found, and cannot ſupply the Want there- , 161. 


of, as to any material Part by any Argument or Implication from what is * * 


expreſly found; [108] and therefore where an Indictment ſet forth that the Thar on an 
Defendant diſcharged a Gun againſt J. S. and thereby gave him a mortal Indictment 
Wound, &c. and the Special Verdict found that he diſcharged a Gun and CO Le- 
thereby killed F. S. but did not expreſly ſay, that he diſcharged it againſt len) againſt 
J. §. it was s adjudged, That the Court could not take it from the other OS 


b 3 the Jury can- 
Circumſtances of the Fact, which were expreſly found, tho' they were as not apon 


ate | 
„ill to the Purpoſe as poſſibly they could well be, that the Defendant diſ- 3 
charged the Gun againſt | 3 ſame Evidence 
" rged the Gun againſt F. S. | againſt both 
Ml Sf. 10. 1othly, That it hath been! adjudged, That where an In- find A. 
re utment found at the Aſſiſes is removed into the King's Bench by Certiorari, |= far os: 
pnd there the Defendant pleads Not guilty, & de hoc ponit ſe ſuper patriam, and B. of the 
T. F. Miles Coronator & attornatus Dom Regis, &c. ſimiliter, and there- * =} only, 
E pon the Defendant is found guilty of the Offence in Indiftamento predit? 1 5 
% el impoſit prout prædict T. F. interius verſus eum queritur, the * Vide ſupra 
ö Ll rift is good; for theſe Words prout prædict. T. F. interius verſus eum er F 
cr ſhall be rejected as Surplus, * repugnant and void, and the Ver- * Vide ſupra 
11 ies compleat without them. | ch.26. ſect. 75 
1 5 N 1 -=_ State 
0 160, 161. b Kely. 111. Þ 2 Saund. 308. i See B. 1. ch. 30. ſect. J. What is a good Verdict bn _ 


ment of Forgery, B. 1. ch. 70. ſect. 27. 


5 U Sect. 11. 


ons 
* 1 And. 104. Sef, 11. 11thly, That it hath been adjudged; That if the Jury ,. 
A7 * quit a Priſoner of an Indictment of Felony againſt manifeſt f vi *. 
Aleyn 12. the Court may, before the Verdict is recorded, but * not after, order fed 
yade Siate | to go out again and reconſider the Matter; but this is by many thought 
be . 2: and ſeems not of late Vears to have been ſo frequently präctiſed m fi, 
| dCrompt. ly, Alſo there are © Inſtances where Defendants acquitted againſt ay 

"I vidence, of Felonies and other enormous Crimes, have been bound tothe F 
kia Coro. Good Behaviour. However it is ſettled, That the Court cannot in d. 
_— p. C. a Verdict which! acquits a Defendant of a Proſecution properly crimin 
5 zoo, as it ſeems that they may a Verdict that * convicts him for having |,.. 
310. given contrary to Evidence, and the Directions of the Judge, or any Ver. 


Cxo. Ca. 292. J: f Mianal 
W 1 dict whatever for a * Miſtrial, 
Opinion of | | | 

Cro. and Berkely, and Cro. Jac. 507. Vide State Trials, Vol. 2. fol. 60, 61. where the Court upon the Acquity 
the Defendants of the Indictment againſt them for a Riot, committed them for their Contempt to the * 


the Trial. 4 Agreed in the Caſe of the King and Bennet, Hill. 4 Georg. 1. wherein it was holden by fix 175 . 
Judges againſt ſix, That a new Trial was not grantable upon an Acquittal on an Information in the Nature of ww | ( 
Warranto, becauſe it ſounds in the Criminalty. 1 Keb. 124. pl. 33. 2 Keb. 403., pl. 14. 404. pl. 18. Whether tf 
table for a corrupt Practice in obtaining a Verdict. 1 Lev. 9, 10, 124. 1 Sid. 153, 154. 1 Keb. 6 . \ 
568. pl. 16. 590. pl. 54. 3 Keb. 179. pl. 2. 409. pl. 31. Shower 336. That it is not grantable where K 0 ] 
was occaſioned by a Slip in an Indictment of Perjury in varying from the Original Record. 2 Keb. 499. . . 
e Adjudged 2 Jon. 163. 3 Keb. 525. 1 Lev. 9. But it is doubted, 1 Keb. 124. pl. 33. 127. pl. 43. 5 Mel 
350. 1 Sid. 49. pl. 12. and the contrary is ruled. 2 Keb. 396. pl. 81.403. pl. 14. cee Co. 14. b. ik E 
546. Supra ch. 23. ſect. 92. and ch. 36. ſect. 15. 15 | ( 
Lf 
t 
1 
CHAP. SLYAL 
; 1 
Of fudgment. I: 
BS tl 
Sect. I. AVING ſhewn already what Judgment is good on an ln- h 
5 formation, or Action qui tam, and Ch. 33. Sed. 135 &. te 
where it may be ſaved by an Award of Tranſportation, and Ch, 25. $9. A 
147. That Judgment in High Treaſon, not being for counterfeiting the bs 
Coin or Seal, Sc. ſhall not be arreſted for Miſwriting or Miſpelling, « V 
falſe or improper Latin: Having alſo premiſed, That by the Courſe of tit 
« Algernoon Court of King's Bench, upon every Conviction in that Court, of a Cim Bl 1: 
Sidney's Caſe capital or not“ capital, whether by Verdict or Confeſſion, the Party 50 Bp © 


State Trials, 4 e 
VT og fel. have four Days to move in * Arreſt of Judgment, if there be ſo many Di 


207, 231. remaining of the Term; and if not, then the longeſt Time that ani 
Roſewell's had in the Term: Having alſo premiſed, That on a Conviction of Hon 


Caſe, State . 8 * 5 . * 
Trials, = z. Cide /e defendendo or per infortunium, no Judgment at all is to be g 
82 but the Party let to Mainpriſe in Order to purchaſe his Pardon, I ſhall fs 
aſe, State 1 | | 
Trizk, Vol.4. ther endeavour to ſhew the Nature, | 
fol. 21 Jo „ c | | : 40 
» State Trials, Vol. 3. fol. 77. © State Trials, Vol. 4. fol. 210. d But in Saund. 301, 302. Gl 
Hale refuſed to hear any Motion in Arreſt of Judgment of a ſcandalous Conſpiracy ; but in my own Expenenc mak 
knew ſuch a Motion refuſed to be heard. State Trials, Vol. 4. fol. 217. Yet in the Lord Gray's Caſe, State * 
Vol. 3. fol. 77. the Court would not give Judgment on a Conviction for a Miſdemeanor, becauſe there were net 
Days left of the Term. H. P. C. 269. 2 H. H. P. C. 395. B. 1. ch. 29. ſect. 24. Supra ch. 37: ſelt. 2. 0 


5 = 


Je. a 
Chap. 48. of Judgment. =. 1 


15 = | Judgment by expreſs Sentence to the Puniſhment proper for the 
2. Of Judgments without any ſuch Sentence. 


Of Judgments by ſuch expreſs Seatence in Criminal Caſes there are two 
Kinds. | | | | | | 


1. Such as are fixt and ſtated, and always the ſame for the ſame Species 
of Crimes. | 5 | 


2. Such as are diſcretionary and variable according to the different 
Circumſtances of each Caſe. | 


Seck. 2. And firſt of fixed and ſtated Judgments ; as to which it ſeems 
+ agreed, That the Law makes no Diſtinction between a Peer and a = State Trials, 
Commoner, or between a common and ordinary Caſe, and one attended Vol. 2. fol. 
with extraordinary Circumſtances ; for which Reaſon it was * adjudged in 4 150 
Felton's Caſe, who was convicted by Confeſſion of the Murder of the Duke * Hetl. 126. 
of Buckingham, that the Court could not order his Hand to be cut off, _ Rep. 
nor make it Part of the Sentence that his Body ſhould be hanged in . 
Chains, but that the Body after Execution being at the King's Diſ- Collections, 


| _ —_ be hanged in Chains, or otherwiſe ordered as the King ſhould pry og 
ink fit. | 


Of ſuch fixt and ſtated Judgments, the moſt remarkable are thoſe for 


12. «7 
That the 
| Treaſon and Felony, Præmunire and Miſpriſions. Cour cannoe 
5 order the 
Sect. 3. The ſettled * Judgment at *© this Day againſt a Man for High — hg 


: cut off in any 
Treaſon, not relating to the Coin, ſeems to be, That he ſhall be * carried Caſe wherein 


back to the Place from whence he came, and from thence be * drawn to 2 
the Place of Execution, and be there hanged by the! Neck, and cut ment. See B. 


down alive, and that his * Entrails be taken out, and burnt before | LOS 5 
his Face, and his Head cut off, and his Body divided into four Quar- 4 3 Inſt. 210 


| d 3 Inſt. 210, 1 p 
ters, and his Head and Quarters diſpoſed of at the King's Pleature. 333 1 
And I find little or no Variation in Subſtance from this Judgment, but 1 H. H. PC. | 
: 3 | 5 1H. H. P.. 
only in ſome Circumſtances, for which I ſhall refer to the Notes in the 359, 351. 
Margin and the State Trials. 1 2. H. 


397. 


| 1 ce e. 
ume” Letter E. Plow. Com. 387. b. Co. Entr. 361. b. In the Time of Will. Rufus Judgment was given againſt two 
3 0 convicted of High Treaſon, that one ſhould have his Eyes put out, and the other in crucem tollatur. Madox's Hiſtory 
Dis | of the Exchequer, fol. 6. 8. P. C. 182. Letter E. But this Clauſe is wholly omitted in H. P. C. 268. and 3 Inft. 


210. and in Pl. Com. 387. b. it is thus exprefled, quod præd' R. P. duceretur per præfat' conſtabular* uſque diftam tur- 
nm London, & deinde, &c. And in Co. Ent. 361. b. it is thus, Quod præd' T. B. ducatur per przfat' Mareſc. uſque 
priſonam Mar' Mareſ Domini Regis, &. 58. P. C. 182. Letter E. It is expreſſed, That he ſhall be drawn upon 
an Hurdle. And Plow. Com. 387. b. it is, That he ſhall be drawn through the Middle of the City of London, to 


gel, the Gallows at Tyburn, Alſo in Co. Entr. 361. b. and 3 Inft. 310. a particular Place of Execution is mentioned 

all - 8. P. C. 182.b. and 3 Inſt. 110. But Plow. Com. 387. b. Co. Ent. 361. b. and H. P. C. 268. it is only ſaid 
Quod ſuſpendatur, without adding per Collum. i 3 Inſt 110. S. P. C. 182. Letter E. Plow. Com. 387. b. Co. 
Entr. 361. b. But this is omitted H. P. C. 268. & This Clauſe is thus expreſſed, 3 Inſt. 210, 211. Plow. 387. 

| b. Co. Entr. 361. b. Quod interiora ſua extra ventrem ſuum capiantur, without mentioning the Cutting off of the pri- 

of | ob y Members; and ſo is H. P. C. 268. 2 H. H. P. C. 397. and the later Precedents. [109] But S. P. C. 182. Letter 

cel E is expreſs that they ſhall be cut off. 8. P. C. 102. Letter E. But in Plow, Com. 387. b. Co. Ent, 361. b. 

ate 12 ; Inſt, 211. it is thus expreſſed, ipſoque vivente comburantur, | 


Sec. 4. 


4 
4 
4 

Ni 
— 


444 


8. 0 
182. Lett. E. 


3 Inſt. 17. 


H. P. C. 268. 
1K. H. F.C. 


351. 
2 H. H. P. C. 


397. 

Cro. Ca. 383. 
19 H. 6. 47. 
b. pl. 103. 
Abridged 


Fitz. Coro. 8. 


Bro. Treaſ. 9. 


b Fleta, B. 1. 


Ch. 2 2. ſect. i. 
88. P. C. 182: 
Letter E. 

3 Inſt. 17. 
HP: Kt 
d See B. 1. ch. 


40. ſect. 4. 


See 2 Jon. 
233. 


Supra ch. 25. . * 
i Man for Petit Treaſon is the ſame with that for counterfeiting the Coin, 


ſect. 145. 
f Dyer 230. 


pl. 55. 
2 Lev. 98. 


2 Jon. 233. 


3 Keb. 278. 


17. 
Raym. 234. 


1 Vent. 254. 


s But Bract. 
104. b. it is 
ſaid, That 


they are 


burnt, qui ſa- 
luti domino- 
rum ſuorum 
inſidiaverint. 
b 3 Inſt. 211. 
H. P. C. 268: 
in. 
382. 
1 
399. 

S. . C185. 
Letter F. 

19 F. 6. 47. 
pl. 102. 
Abridged 


Fitz. Coro. 7. 
Abridged Fitz. Coro. 447. Bro. Coro. 38. where an Approver becoming Nonſuit, had Judgment to be 
hanged only, and not drawn, tho' he ſtood indicted of Petit Treaſon. But the Caſe is obſcure both in the Reports and 
Abridgments. | 
ro. 383. 23 Af. pl. 2. Abridged Bro. Treaſon, 26. 12 Aff 30. Abridged Bro. Coro. 73 or 74. Treaſon, 12. 
Fitz. Coro. 170. 1 Ric. 3. 4. pl. 5. Abridged Fitz. Coro. 46. 1 r Ric. 3. 4. pl. 5. Abridged Fitz. Coro. 4b. 


17 £7; 


m 3 Inſt. 53. 


Sce the Citations to the next Letter. o The Words per collum are omitted. Co. Entr. 60. b. 352. b. pl. 2. 35 
b. pl. 3. 355. b. pl. 7. 360. pl. 13. and Raſt. Entr. 42. b. pl. 2. 53. b. pl. 6. 55. b. pl. 6. p 3 Inſt. bh * 
H. P. C. 268. 6 E. 4. 4. But this is omitted, 6 H. 4. 6. b. S. P. C. 182. Letter G. and in Raſt. Ent. 42. b. fl. 
53. b. l. 6. 


Letter G. 


7. a. Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Præmunire, 6. and 20. That ſuch Judgment ſhall r 
be given at the Suit of the Party, on 27 Ed. 3. but in the two laſt Citations 'tis holden, That the ſame Judgment 
be given at the Suit of the Party on 16 Ric. 2. z Inſt. 218. Supra B. 1. ch. 19. ſect. 14, 45. Co. Lit. 129% 


4: 0. D:- 7 


130. a. Vide B. 1. ch. 19. ſect. 14. Raſt. Entr. 466. b. 467. b. 3 Inſt. 125, 218. Dalt. ch. 90. Abridget 
Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Præmunire, 6, 20. 30 E. 3. 11. b. n = b 
Fitz. Judgment, 145. 44 E. 3. 7. pl. 6. Abridged Fitz. Reſponder, 35. 39 E. 3. 37. Abridged Fitz. eld 


Vicount, 61. 


1 


9. Day, That the Judgment for ſuch Offences ſhall be the fame as for coy. 


he or ſhe be ® hanged by the“ Neck 'till ? dead, which in the 4 Roll is ſhort. 


Of Fudgment. Bock I 
Se. 4, It hath been always agreed to be the proper Judgment 

a Man for High Treaſon at Common Law, in counterfeitißg the Sal 
Coin or * Seal, That he ſhall be drawn to the Place of "Eixetutiq, * 
there hanged by the Neck till he be dead. But there have Been «<. "= 
Opinions, That the Judgment againſt a Man for Clipping, and 2 
fences againſt the Coin, made Treaſon by Statute, ſhall be to be du tn 
hanged and quartered, as for other High Treaſons ; becauſe it is a ge.” 
Rule, That where a Statute makes an Offence Treaſon or Felony, it ring 
it the like Incidents that belong to a Treaſon or Felony by the Commu, 
Law ; yet inaſmuch as High Treaſon at Common Law in "COUNterfeitin 
the Coin had Judgment only of drawing and hanging; and it is 2 m. 
ſonable Conſtruction, That the Makers of the Statutes, which made Other 
Offences concerning the Coin High Treaſon, intended to give ſuch 0. 
fences the like * Incidents with High Treaſons againſt the Coin at gr 
Common Law, and not to make inferior Offences of this Kind ſubec 
to a heavier Puniſhment than the greater ; it ſeems to be * ſettled at thi 


terfeiting the Coin, &c. at the Common Law, 2. e. of drawing and hang. 
ing, without quartering. [110] 


Sect. 5. It hath been e long! agreed, That the Judgment againſt 4 


. That he ſhall be i drawn to the Place of Execution and there auge 
by the Neck till he be dead. TY 
Sed. 6. The Judgment againſt a * Woman, in all Caſes of Trafv, 
whether High or Petit Treaſon, is, That ſhe ſhall be drawn to the Place of 
Execution, and there burnt. 7 CREED . 
Seck. 7. The Judgment againſt a Man or Woman for Felony of 
Death, hath always been the ſame * ſince the Reign of H. I. vis, That 


ly enter'd thus, Su/. per coll. 6x 8 

Sect. 8. For the Judgment of Pain fort & dure upon all Offenders 
Standing Mute, I ſhall refer to CH. 30. ſect. 16. 

Sect. 9g. Judgment in Præmunire at the Suit of the King, 
againſt the Defendant, being in * Priſon, is, That he ſhall be out 
of the King's Protection, and that his Lands and Tenements, Goods 
and Chattels ſhall be forfeited to the King, and that his Body ſhall 
remain in Priſon at the King's Pleaſure ; but if the Defendant be con- 
demned upon his * Default in not appearing, whether at the Suit of the 
King or * Party, the ſame Judgment ſhall be given as to the Being out df 


Bro. Treaſon, 8. 33 AM. pl. 7. Abridged Bro. Treaſon, 15. Fitz. Coro. 210. See 21 P.;. 


& Preface to the 6th Report. H. P. C. 268. 3 Inft. 211. S. P. C. 182. Letter F. Fitz. Co- 


2 8. P. C. 182. Letter G. FH. P. C. 268. 2 H. H. P. C. 399. 3 Inſt. 211. Fitz. Coro. 227 


55. b. pl. 6. the Precedents in Coke's Entr. cited to Letter o comes only under an &c. S. P. CY 
7 Co. Lit. 129. b. 'tis agreed, 30 E. 3. 11. Abridged Fitz. Judgment, 145. And in 8 H. 409% 


18 H. 


Attorney, 36. 8 H. 6. 3. pl. 8. Abridged Bro. Præmunire, 8, 20. the 
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the King's Protection, and the Forfeiture ; but inſtead of the Clauſe, tliat 
the Body ſhall remain in Priſon, there ſhall be an Award of a Capratur, 

| $28. 10. The Judgment againſt a Man for Miſpriſion of High Trea- 
ſon is, That he ſhall be impriſoned during his Life, and forfeit all his * H. P. C. 
Goods, and the Profits of his Lands during his Life. 0 gs 26g. 1 
Sell. 11. The Judgment againſt a Man for drawing a Sword on a 33 44. 
Judge, or ſtriking any Perſon in the Preſence of the King's Higher Courts, : H. H. P. C. 
js, that he ſhall be impri ſoned during Life, and forfeit his Goods, and the _ * | 


Profits of © his Lands during Life, and that his“ Right Hand ſhall be cut off 218. 


at a certain Place. | Bro. Treaſon, 
Sed. 12. For the Judgments for * ſtriking in the King's Palace; for 414 
f reſcuing a Priſoner from the Superior Courts, s for Perjury, or * Forgery 21. ſect. 3. | 
on the Statute, and for the Villainous | Judgment in Conſpiracy at the Suit 9 C 
of the King, I ſhall refer to the Citations in the Margin. fag ct 
delt. 13. The Entry of the Judgment for a Defendant upon an Acquit- And in 41. 
tal by Verdict, or upon the Plea of a Pardon is, ideo conſid eff quod pred” Abridged 4 
A. B. de * prœmiſſis eat inde fine die, or eat fine die, omitting ' de præmiſſis; or Bro. Fines, 11. 
e proditioni bus prœdictis eat inde® quietus; or thus, Quod fit inde quietus, o ns 
Ge. & quod ipſe eat inde firie die; and upon the Plea of a Releaſe to an Reſtitut. 32. 
Appeal, and in other Caſes of like Nature, it is, ideo conſid eft quod o prad' Scire facias, 
A. quoad ſectam præd B. in premiſſis eat inde fine die. And e Staundforde —_ * 
W:ys, that upon the Acquittal of one arraigned of Treaſon or Felony, the 76. pl. 3. 
judgment is no other, but that the Court diſcharges the Defendant paying Just 


5 3 was given, 
f 1 5 | ” | | that the | 
dect. 14. Secondly, As to Judgments by expreſs Sentence, which are Lande ſhould 


diſcretionary and variable according to different Circumſtances, I ſhall ob- © 


ſerve in general, that for Crimes of an infamous Nature, ſuch as Petit Hands, and 
8 Larceny, * Perjury, or Forgery : t the King an- 
M. rjury, gery at Common Law, groſs * Cheats, wakes", 4-0 


bribing * Witneſſes to ſtifle their Evidence, and other Offences of the which the | 
| . : over the 
Honeſty, it ſeems to he in great Meaſure left to the Prudence of the Lands as for- 
Court to inflict ſuch corporal Puniſhment, and alſo ſuch Fine and Lien to fi*% and 
the Good Behaviour for a * certain Time , Ge. as ſhall ſeem moſt proper rn 
and adequate to the Offence, from the Conſideration of the Baſeneſs, E- fence; and 


pormity, and dangerous Tendency of it, the Malice, Deliberation and Wil- © Heir was 


on- e 
the alneſs, or the Inconſideration, Suddenneſs and Surprize with which it was 20 Seine fa- 
t af ommitted, the Age, Quality and Degree of the Offender, and all other ci. By 


which it ap- 
pears that the 
Inheritance 


rcumſtances which may any way aggravate or extenuate the Guilt. 


E.; df the Lands was not forfeited (Vide ſupra ch | ; 5 

; f 5 2 ſupra Ch. 37. ſect. 54). But in 1 Keb. 751 the judgment is, that the Lands 
* a reborn during Life; and Daliſon 23. a Quzre is made by what Law the 1 m forfeited any farther 
oy n during Life: Yet 3 Inſt. 140, 218. and 39 Al. pl. 1. Abridged Bro. Contempts, 9. Fitz. Aſſiſe, 333. Dyer 


88. pl. 10. Fitz. Judgment, 174. Coro. 280, S. P. C i 
it , . . S8. P. C. 38. Lett. B. Owen 120. Cro. Eliz. 406. Daliſo ; 
ay, in general, that the Land ſhall be forfeited without adding for Life; and 22 Ed. 3. 12. pl. = "Abridged 'F ins, 


. 22] erally agree. B. 1. ch. 21. ſet. 1,2. FB. 1. ch. 21. fe, 5. 5B. 1. ch. 69. ſect. 11, 13. B. 1. ch. 


[o. et. 12, i B. 1. ch. 72. ſec. 9. * Co. Entr. 356. b. Raſt. Entr. 47. b. pl. 3. 48. a. pl. „„ * Co. Ewe; 


1 20 58. a. pl. 9, 10, 359. b. Raſt. Entr. 51. b. pl 6 

4 3 51. b. pl. 12. 56. a. pl. 5. 57. pl. 7. m Co. Entr. 360. b. Raſt. Entr. gr. 
5 | ; In 218 mow * 49. b. pl. 6. 57. pl. 7. © Raſt. Entr. 43. pl. 8. go. pl. 10. p S. P. C. 182. Low Fo 
$9.9 78. n 1.6 - 33. ec, 36. State Trials, Vol. 3. fol. 487, 488. Hob. 62. * Raym. 81. 1 Sid. 142, © 
all ot WA 4.1 Logs 05 Ja. 498. 2 Rol. Abr. 78. H. 1. 1 Keb. 849. Noy 99, 103. u State Trials, 
"nt fall udpe for B ap . 370+ . Sid. 214. pl. 14. 7 See Cro. Ca. 55. a Decres of the Star-Chamber avaink 3 
oy Bribery, that he ſhould be incapable of any Office of Judicature. oy 
vg H. | | 


png 3 Wie Seck. 15. 


| onſpiracy not requiring a villainous Judgment, keeping a Bawdy-houſe, Profits ; after 


Ike Nature, againſt the firſt Principles of natural Juſtice, and common uns 82nd | 


orfeiture, 21. That the Offender ſhall be difinherited. © In this Part of the Judgment the Books above cited ge- 
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Sec. 15. And at this Day by Force of 5 Anne, 6. and 4 Genz. 1, 
and 6 Georg. 1. 23. ſet forth more at large, Ch. 33. See. 134 U u. 


Judges upon a Conviction for Larceny, may in their Diſcretion ww be 


Offender to the Houſe of Correction, and for that and other Fj 
within the Benefit of Clergy, inſtead of giving the uſual Sentence 0 
may direct that the Offender be tranſported. 05 e 


« Dalifon 20 Se#. 16. But it * ſeems that the Court cannot be authoriſed by any Lg. 
„ Inſt. 47, ters Patents, but only by Act of Parliament, to inflict a Puniſhmeyy 8 


201. 


Co. Lit. 135. 


there ſaid 


that Cro. Ca. 


known to our Laws, as of * Baniſhment, &c. 


< Salk. 6, Sec. 17. © Note, That the Court may aſſeſs a Fine, but canngt 
884 skin. ard any corporal Puniſhment againſt a Defendant, unleſs he be »Quly 
preſent in the Court. | its MAY 
Sect. 18. Note alſo, That where there are ſeveral Defendants, | jon 
© 11 Co.43. Award of one Fine againſt them all is © erroneous, for it ought to be f- 
1 Rol. Rep. veral againſt each Defendant ; for otherwiſe one who hath paid hi oo 
74, &. portionable Part might be continued in Priſon till all the others hav f. 
yy . 9. ſo mou theirs, which would be in Effect to puniſh him for the Offence af 
1 Lov. 126. another. | 
—_ * Seck. 19. It hath been © adjudged, that where a Man is to make Fine 
eu, and Ranſom, the Ranſom muſt be treble the Fine at leaſt; but Si (A 
125. a. ward Coke ſtrongly argues, That Fine and Ranſom are in legal Under. 


ſtanding the ſame Thing under different Names, called a Fine, becuſe it 
makes an End of the Buſineſs, and a Ranſom, becauſe it redeems fron 
Impriſonment; for if they were different Things, it would follo th 
where the Books ſay, That a Man ſhall make a Fine and Ranſom, they 
muſt be taken to intend that he ought to pay two different Sums, of which 
there 1s no Precedent. | | My 
Seck. 20. A Fine is under the Power of the Court, during the Tem 


it. in which it is ſet, and * may be mitigated as ſhall be thought proper; but 


after the Term it admits of no Alteration, 


2dly, Of Judgments without an expreſs Sentence to the Puniſhment po- 
per to the Crime, there are two Kinds, RT 


25 1. is to be 


thus under- 
ſtood. 


not by the 
Return of 
the Exigent 
to have been 
given by the 
Coroner it is 
erroneous, 


1. Outlawry. 
2. Abjuration. 


dect. 21. Judgment of Outlawry is * given by the Coroner "at te 
fifth County-Court upon the Party's not appearing to the Exigent, (which 


Dy. 223. Pl. is a * Writ commanding the Sheriff to cauſe the Defendant to be demand- 


ed from County-Court to County-Court until he be outlawed, G0. and 
ſuch Judgment is entred thus, Ideo, &c. per Judicium coronatoris Domi 


g. Regis comitatus prædict utlagatus eft. 


Seck. 22. It ſeems ® agreed, that when a Judgment of Outlaw) fo 
Treaſon or Felony appears of Record by the Sheriff's Return of the El- 
gent, and it hath been holden, That if it appears not by ſuch Return, but 
only by the Coroners Return of a Certiorari to them directed to cert! 
fy whether the Party were outlawed or not, the Party is as much! at- 


except in London, where the Mayor by Cuſtom is Coroner, and the Judgment is given by the Recorder. - 5 


288, Bro. Utlagary, 31. Dy. 317. pl. 6. 8 Co. 126. a. 21 Hf. 7. 33 


Cro. Eliz. 648. pl. 3. 


2. A. z Inft. 212. m Co. Litt. 128. b. 288. b. 28 Aſſ. pl. 49. Abridged Bro. Nonability, 25. 


Theloal, B. 


it is made a Quære, 38 E. 3. 14. a. b. 


n Co. Litt. 288. a. But the contrary ſeems to be holden, Dy. 223. 


„.. . | 
o Vide Raſt. Ent. 332. a. b. 2 H. H. P. C. 399. Fin 


3 Inſt. 52, 212, State Trials, Vol. 3. fol. 324. Bro. Coro. 166. 
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einted, and ſhall forfeit and loſe as much as if Sentence had been given 
inſt him upon Verdict or Confeſſion. 5 1 
el. 23. If ſuch * Gutlawry appear to the Court to be erroneous, *3 Taft. 272, 
whereof any one as amicus Curiæ may inform them, the Party ſhall h 


213. 
| H. H. P. C. 
Cdunlel aſſigned him to take Advantage of the Error; but if he will 408. © 


ther bring a Writ of Error; nor plead in convenient Time, and the Ste Tri- 
Outlawry be voidable only and not 650 the proper Execution ſhall be bon, 3 6 
» awarded againſt him, but no Sentence pronounced; becauſe the Out- 335: 
lawry is a Judgment, and no Man ſhall have two Judgments for: one . 

ence, b. >. „ 5 . 8 T b nne CES i , 
4 24. For the Nature of Abjuration, (which was alſo ah 4 At- 17 8 34. 
tunder of it ſelf) being wholly obſolete at this Day, I ſhall refer to the 21 7. Lett. C. 
Citations © in the Margin. 5 oP A 
| Sef. 25. It ſeems to be generally agreed, that a Man can no ther, 31% 335" 
way be attainted of Treaſon or Felony at this Day but only by Judgment pl. r0: + 
by expreſs Sentence, or by Outlawry or Abjuration ; and therefore where abr _—_ | 

an Appellee was ſlain in the Field upon a Wager of Battle, : Judgment * rat 
was given, Quod ſuſpendatur per collum in order to entitle the Lord to his 27 Aff. pl. 34 
Eſcheat. But I know of no other Caſe wherein it is clear at this Day, = 0 
that a Man may be attainted after his Death: It is ſaid indeed in a Note 110CG0. 

in Fitzherbert's k Abridgment of a Caſe in the Time of Edward III. that in 9 Ed. 4. 28. 
hHyre it hath been ſeen that a Man hath been attainted by Preſentment af- Aua 

ter his Death; alſo it was holden by * Markham in the Time of Henry IV. Bro. Coro. 55. 
| that if he who levies War 'againſt the King be ſlain in Battle, his Lan 1 

may be ſeiſed by the King. And it is ſaid in the * Fourth Report, That if 4&4. 
one aiding the King's Enemies be ſlain in open Rebellion, and the Chief Supra ch. 23. 
Juſtice of the King's Bench, who is the Sovereign Coroner of England, 36.48 _ 
| make a Record of it upon the View of the Body, and return it into the Yet Sentence 
: King's Bench, he ſhall forfeit his Lands. [111] And this ſeems agreeable n given 


to 34 E. 3. 12. whereby the King expreſly reſerves his 2 upon one 


tive as to Outlawed of 
Forfeiture of Wars, but grants that he will in no other Caſe ſeize Lands Felony, 3 H. 


| for Treaſon whereof the Party is not attainted in his Life, Yet the contra- Aue. 
® * "oF N 18 . F* 9 0 N 4 Tl 
ry Opinion ſeems to be holden in the Firft and Third Inſtitutes, and alſo Bro. Coro. 
by Hale; and to this“ Staundforde ſeems alſo to incline. 1940015 5. 
| 467. . P. C. 34. Lett. C. 117. Lett. C. 122. Lett. C. Fitz. C 16. 3 Inf; 246 a 
. 14. . 4 . 5 } 7. . + 1 22. . . ItZ. Oro. 1 , 3 21 1 217. e 2 1. 
9. fect. 44. and ch. 3 2. ſet. 6. 3 Inſt. 216, 217. 313, 335. 3 6, 217 ra ch 


| f Bro. Coro. 166. and the other Books under-cited, . 8 Fitz. 
Judgment, 225. Co. Lit. 390. a. 3 Inſt. 212. 2 Inſt. 283, Plowd. Com. 261. b. 262. a. Bro. Eſcheat, 24. 
the Fitz. Petition, 2 Co. Lit. 390. a. Vide Fitz. Coro, 290, 312. 1 H. H. P. C. 42. and the next Chapter, Ga. 
ich 16. where a Felon killed in the Purſuit forfeited his Chattels, and the Year, Day and Waſte, and the Meſne Profits of 
0 his Lands from the Time of the Felony. 1 H. 


4+ 46. b. but denied by Gaſcoign; and 'tis ſaid By Brown, in l 
How. Com. 263. a. that the ancient Law was ſo. See alſo Plowd. Com. 262. a, and Dale. ch. 8g, K 4 Co. 57. 1 
b. z Inſt. 27, Co. Lit. 13. » H. P. C. 17. 1. H. H. P. C. 342, 343. 8. P. C. 188, 189. | | Wil 1 
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CHAP. XIIX. 


be 07 Fir eiture of Lands and Goods, Loſs of Dow 
* 24, ak vi _ Corruption of Blood. ah mY 


_ 7 A N D now am to ſhew the nn of an Attainder or Con 
viction of Treaſon and Felony, which I ſhall conſider under the fl 
10 wing Particulats. 


1. What ſhall be forfeited by the Offender. 
Where his Wife loſes her Dower. 
4 How far his Blood is corrupted. 


* to the firſt Point, I ſhall endeavour to ſhew, 


35 is forfeited by the Common Law, 

. What by Statute, 

To what Time the Forfeiture ſhall relate, 

. What ſhall be done with the Goods of an Offender before he 
are actually forfeited. 


As to the firſt Particular, viz. What is forfited by the Offender, 10 
the Common Law, I ſhall endeavour to ſhew, 


1. Where his Lands are forfeited by the Common 's i 
2. Where his Goods. 


1 Set. 1. And firſt as to > the Forfeiture of Lands, it ſeems agreed, tht 
3 Co. 2, 3. by the Common Law all Lands of Inheritance whereof the Offender ws 
H. H. P. C. a ſeiſed in his own Right, and alſo all Rights of * Entry to Lands in 
5 * 5 the Hands of a Wrong-doer, are forfeited to the © King by an Attainder 
3 Co. 2, 3. of High Treaſon, and to the Lord of whom they are immediately ho. 
Mats 171 den, by an Attainder of Petit Treaſon or Felony: And that the Land 
1 5 Ed. whereof a Perſon attainted of High Treaſon dies“ ſeiſed of an Eſtate in 
« Co. Lit. 2. Fee are actually veſted in the King without any Office, becauſe they cal. 
+23: $8: 0. not deſcend, the Blood being corrupted, and the Freehold ſhall not be in 
and infra S. Abeyance. 
1 Il. H. p. C. Seck. 2. But it ſeems agreed, that by the common Law ſuch Land 
242. | were not veſted in the actual Poſſeſſion of the King during the Life of the 
* 3 Co. 10. Offender without an Office. 
SAT rr. I+ 0 it * ſeems clear, That the Lord cannot enter into the 
7 Lands holden of him upon an Ef cheat for Petit Treaſon or Felony, witt- 
Bro. Coro. out a ſpecial Grant, till it appear by due Proceſs that the King hath b. 


2 NE 1. his Prerogative of the Year, Day and Waſte, 


Infra S. 2 
78. E. E191. D. Fitz. Trav. 48. Aſſiſe 166. 


1 $28, + 


— 


ch ap. 49: Of Forfeiture of Lands, &c. 


| Gf, 4. It is ſaid, That the Inheritance of Things not lying in Te- 5 Inſt. 19, 
| ure, as of Rents-Charge, Rents-Seck, Commons, Gc. ſhall; be forfeited 
to the King by an Attainder of High Treaſon, and that the Profits of them 
hall be alſo forfeited to the King by an Attainder of Felony during 
the Life of an Offender, and that the Inheritance ſhall be extinguiſhed by 
his Death; for it cannot eſcheat, becauſe there is no Tenure, nor deſcent 
becauſe the Blood is corrupted; = m5 
| 504. 5. But it is' ſaid, That no Right of Action whatſoever to Lands“ 3 Co. 2, 3. 
of an Eſtate of Inheritance are forfeited, either by the Common Law, 4x 0. 
or by the Statute; and it ſeems agreed, That no © Right of Entry into 242, 2333 
ſuch Lands whereof there is a Tenant by Feoffment, or other Title, nor 15 © iy" 
$ Uſe, (except only Lands conveyed * fraudulently with an Intent to avoid a e Fi — 
Forfeiture,) nor * Condition, were liable to be forfeited before the Statute congeable 28. 
of 33 H. 8. and that? Land in Tail could not be forfeited after the Statute; Ov. 2s 3: | 
| of Weſtm. 2. but only for the Life of the Tenant in Tail, till the Statute 4j Inſt. 19. 
of 26 H. 8. 13. gen ugh 3 eee WER ces: 
ccf. 6. It h ſeems, That the Profits of ſuch Lands whereof a Perſon? ＋ Rol. Abr. 
attainted of Felony is ſeiſed of an Eſtate of Inheritance in the Right of his 34-pl. 1, 2. 
Wife, or of an Eſtate for Life only in his own Right, are forfeited to the, 358%: i. 
| King, and that nothing thereof is forfeited to the Lord. Es act, 


* 


| 244. 

Heck. 7. It ſeems agreed, That by Force of a ſpecial Cuſtom a Copy- een 19. 
hold of Inheritance may be forfeited by an Attainder or Conviction of 3 a 1. 
Treaſon or Felony : Alſo it hath been * holden, That by Cuſtom it may 554, 555. 
be forfeited for Treaſon or Felony, even without a Conviction; alſo it ! Byer 289. 
ſeems the ſtronger Opinion, That it ſhall be forfeited by an Attainder of 54 Lt. 130, 
Treaſon or Felony of Common Right, without any ſpecial Cuſtom, but 372, 391. 
® not by a Conviction only. | 1 1 H. H. 


a 
+» os 


Se4, 8. It ſeems ® agreed, That by the Common Law upon an At- 5 tad. 19. 
tinder of Felony, the King had a Right utterly to waſte the Lands holden 166. fe. 
of any but himſelf, whereof the Perſon attainted was ſeiſed of an Eſtate ture, hs 


Ad g Rate ture, 23. 
of Inheritance, either in his own or in his Wife's Right. ? And it is 4 Al. pl. 4. 


fad by ſome, That the King hath both this Right, and alſo a Right to, 3 | 
hold ſuch Lands for a Year and a Day; but it is holden by others, 1 Leon. 1. 
That the Right to hold over the Lands 'for a Year and a Day was given Rakes 13. 


| ; : # : : ; rownl. 
to the King in Lieu of the Waſte; and this ſeems 1 implied in Magna fa wes 


Charta, Ch. 22. which ſaying, That the King ſhall not hold over the 220. 
Lands of thoſe convicted of Felony, but for one Year and a Day, and dc Godbolt 


a ; : Ea | | 267. | 
making no Mention of the Waſte, ſeems plainly to intimate that at the: Vent. 38,39. 


Time of the Making of that Statute the King was thought to have no 2 Jon. 189. 


. | 3 V . s | 
other Right but only to the Year and Day. Yet the Statute of Pr gro-; 8 1 ; 4 o 


getiva Regis made in the 17th of Ed. 2. having declared the King's 2 Keb. 451. 
Right to the Year and Day, and alſo to the Waſte ; it ſeems to have been Pl. 24. 


FR. | : | | a Coke's Copy- 
the more general * Opinion ſince that Time, that he hath a Right to holder, Re” 


both, Indeed if this Statute had been againſt the expreſs Purview of 58- 


Magna Charta, it would have been clearly repealed by thoſe many ſubſe- Keb. 75 


quent Statutes which repeal all Statutes contrary to Magna Charta; but pl. 5 M 
| | n 4 Co. 124. b. 
1 190, 191. Staundf. Prerog. 48, 49, 50. » Fitz. Coro. 327. Vide Fitz. Coro. 332. P Vide 2 Inſt. 
36, 37. 8. P. E. 190, 191. Staundf. Prerog. 48, 49, 50. 4 See the Books above- cited; yet it ſeems admitted 
$Ed. 3. Fitz. Traverſe, 489. Preſcription, 50. That the King was intitled to the Waſte as to the Year and Day ſince 
Ps Statute, Bro. Coro. 206, 208, 209, 210. Fitz. Coro. 290, 308, 3 10, 312, 327, 358. Regiſter 165. Fitz, 

Traverſe, 19. 8. P. C. 190, 191. Staundf. Prerog. 48, 49, 50. 49 Ed. 3. 11. pl. 3. 4 Co. 124. b. But 49 Af. 
pl. 21. the contrary ſeems to be holden. 2 Inſt. 36, 37. Fitz. Utlagary, 2. See alſo Fitz. Coro. 285, 390, 332. 344. 
| and it ſeems agreed, That the King's Prerogative of the Waſte is not grantable over, except only as to ſuch Intorei:s 

Which by Virtue of it are actually veſted in him. Fitz. Coro. 310. S. P. C. 191. Lett. E. Staundf. Prerog. 30. 
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Chap: 49: f Hnfuiture of Lands, &c. | 


Aa of an Indictment of Petit Larceny. But 15 16 SR That 
the Party may in all Caſes, i of the Coroner's Inqueſt, traverſe 36H.6. 26.4, 
| the finding of a fugam fecit. Allo it ſeems ® agreed, That whenever the Vide ſupra 
| fnditment againſt a Man is ſufficient, the Finding a /ugam fecit will i ch. 9. ſe. 
hurt him; and that in all Cafes the Particulars of the Goods found to be 8. 
forfeited may be traverſed, IH TROL ek as a eee, 
ech. 15. 3dly, Upon a Default till the Award of an Exigent, as to g P. C., 
which it 1s © 2 That if one make ſuch a Default either upon an Ap- 47 Ed. 3. * 
al or Indictment of a capital Felony, he forfeits his Goods unleſs he 1 1 
was pardoned before the Exigent was awarded; and it hath been * holden, Fitz. Tra- 
That the Law is the fame as to ſuch a Default upon an Indictment of verſe, 18. 
Petit Larceny : However it is clear, That where-ever Goods are fo for- SP Cel“ 
| feited, they are not ſaved by an Acquittal at the Trial. But it ſeemse a- 181. 
| greed, That they are ſaved by a Reverſal of the Award of the Exigent, for Forſeiture, 


| an Error either in Fact or in Law; as for the Impriſonment of the De- i 


H. pC. 271. 


fendant at the Time when the Exigent was awarded, or for a Defect in the 184. P. 


Se. 16. 4thly, Upon a * Preſentment by the Oaths of twelve Men, — Coro. 9, 
That a Perſon arreſted for Treaſon or Felony, fled from, or reſiſted thoſe Finch 352. 
who had him in Cuſtody, and was killed by them in the Purſuit or * cok 
| Scuffle. N Ou 1 5 cs 46 pl. 14. 

Sect. 17. Fthiy, deing 5 waived or left by a Felon in his Flight, 2, Ps! 
from thoſe 5 8 5 actually do purſue him, 3 apprehended by 3 78 1% K 
ſo to do, whereby he forfeits the Goods ſo waived, whether they be his 111. | 
own * proper Goods, or the Goods of others ſtolen by him, which ſhall . C. at. 


: ec Co. 11 
not be reſtored to the right Owners but upon. a proper Profecution, as hath b 111. was 


| been more fully ſhewn, Chap. 23. from Se. 49 to 5%. 43 Ed 3.17, 
e $5. 18. As to the ſecond Particular, vig. What is forfeited by Sta- H. P. C 251. 
„ue: It is enacted by 26 H. 8. 3 That every Offender and Offenders being 1 Rot. Abr. 


tereafter lawfully convicted of any Manner of High Treaſons by Preſentment, 272 4. D. 

| Confeſſion, Verdict or Proceſs of Outlawry, according to the due Courſe and Co. Li. 259. 

| Cuſtom of the Common Laws of this Realm, fhall loſe and forfeit to the King, his Staund. Fre- 

| Heirs and Succeſſors, all ſuch Lands, Tenements and Hereditaments, which Cid. Th. 464. 
ay juch Offender or Offenders fhall have of any Eſtate of Inheritance, in Uſe * 5 Co.109.b. 
% Poſſeſſion, by any Right, Title or Means, within the Realm of England, or ** _ 


jon eljeohere within any the King's Dominions, at the Time of any ſuch Treaſon yah 4 
uch committed, or any Time after. Saving to every Perſon and Perſons, their 5. k. 5 ö 25 
ue Heirs and Succefſors, other than the Offenders in auy Treaſons, their Heirs _ pac 1 
allo WY Succgſſars, and ſuch Perſon and Perſons, as claim to any their Uſes, all 192. K. 
1 ſuch Rights, Titles, Intereſts, Pojjeſſions, Leaſes, Rents, Offices and other ny 8 
del, Profits, which they ſhall have at the Day of committing ſuch Treaſons, or at 260. .. 
Tine before, in as large and ample Manner as if this Act had never been Put Stund 
- his had nor made. And the fame is enacted in near the ſame Words by 5& 6 1 
b. 6. 11. | . te Lac i 
the Set. 19. And it is farther enacted by 33 Hen. 8. That if any Perfon or _ 2 
hol- Perſons "all be attainted of High Treafon by the Courſe of the Common Laws, by 348:4.12. 
ir vtatutes of this Realm, in every fich Caſe every fuch Attainder by the Common faken Notice 
3 1 7 fall be of as good Strength, Value, Force and Effect, as if it had been done bg gre 
wy by Authority „Parliament; And that the King, his Heirs and Succeſſors, ſhall Fawn, Pies 
i bave as much Benefit and Advantage by ſuch Atrainder, as well of Uſes, Rights 7986 * 
5.0 Entries, Conditions, as Poſſefſions, Rever ſions, Remainders and all ether Things, ch. 9. 
65. | 


13 5 rc. 
3 2. 611. pl. 18. 693.pl. 3. S. P. C. 186. ch. 25. and 29 E. 3. 29. b. Abridged Fitz. Avowry, 233. 
Jen — expreſs to this Purpoſe. But 3 Inſt. 227. and 5. Co, 109. b. it is faid, That the Felon's proper Goods aze 
: + orieited as Waifs, but as the Goods of a Fugitive. 


As 
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0 P. C. 183. | 


Indictment, Appeal or Proceſs. Staundf, Pre- 
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| . deemed and adjudged in actual and real Poſſeſſon f the Lands, Fo, 


. 


as if it had been done and declared by Authority of Parliament, 40 


fo attainted, which his Highneſs ought lawfully to have, and which'; 


fuch Perſon and Perſons which hereafter ſhall be attainted of High 


% 


Of Forfeiture of Lands, & Yo 
ſeal 


Hereditaments, Uſes, Goods, Chattels, and all other Things of the fad 
6 attainted ought or might lawfully loſe or forfeit, if the Attdindi- 1710 
done by Authority of Parliament, without any Office, or Inquiſition to j fun 
of the ſame ; any Law, Statute or Uſe of. the Realm to the contrary Eberef i 
any wife notwithſtanding. © © 1 
Sect. 20. Saving to all and every Perſon and Perſons, and Bodia p; 
litick, and their Heirs, Aſfigns and Succeſſors, and every of them'(other thy 
| Treaſn 
and their Heirs and Aſſigns, and every of them, and all and every 10 
Perſon and Per ſons, claiming by them or any of them, or to their Uſes, o 4 
the Uſes of any of them after the ſaid Treaſons committed,) all ſuch Rig 
Title, Uſe, Poſſeſſion, Entry, Reverſions, Remainders, Intereſts, Coitin; 
Fees, Offices, Rents, Annuities, Commons, Leaſes, and all other Cmmi. 
ties, Profits and Hereditaments, whatſoever they or any of them ſhoull, might 


or ought to have had, if this Act had never been had or made. 


ISP, C. 187. 


Inſt. 19. 
Dyer 28. 
1H. N. . 
241, 356. 
v3.2. $107 
Co. Lit. 372. 


391. 
and theBooks 
Cit d to the 


following 
Sections. 


. 
pl. 27. 

43 2, 3. 
1 Leon. 270, 
271. | 
Moor 125. 
Hob. 340, 
341. 

Cro. El. 389. 
cited and a- 
greed, Cro. 
Ca. 428. 

7 Co. 13. 
Moor 323. 
Lit. Rep. 100. 
135 FCC, 
242. 
. 
Hob. 340, 
341. 
708.13. 

4 Co. 58. a. 
3Co. 2, 3, 10. 
L385. H-P. CC. 
242. 


£3 Co. 11. a. 


4 Co. 58. a. 

1 Leon. 21. 

9 Co. 95. a. 
Supra ſect. 
0. 


In the Conſtruction of theſe Statutes the following Points ſeem mo 
conſiderable. . FEY e Bi! -cuf 


Seck. 21. I/, It is * ſettled, That they are not repealed by 1 Ms. $ 
. ch. 1. which enacts, That no Pains of Death, Penalty or Forfeiture i 
any wiſe enſue or be to any Offender or Offenders, for the Doing of Cimittin 
any Treaſon, Petit Treaſon or Miſpriſion of Treaſon other than ſuch arb i 
the Statute 25 Ed. 3. ordained and provided; for the Words, other thn 


ſuch as be within the Statute of 25 Ed. 3, &c. ſhall not be taken to refer 


to the Pains, Penalties and Forfeitures which are mentioned in the Be. 
ginning of the Sentence, but to Treaſons, Petit Treaſons and Miſpriſion df 
Treaſon, which are laſt mentioned. Bonk 3 


% . < 


Sect. 22. 2dly, It is ® agreed, That Eſtates in Tail are forfeited by 
Force of thoſe Words in 26 H. 8. of any Eftate of Inheritance, which mul 
be void, if they do not include Eſtates in Tail, for Eſtates in Fee-limpe 
were forfeited before. Alſo it hath been © adjudged, That where Land 
are given to a Man and his Wife, and the Heirs of their two Bodies, tit 
Intail is forfeited by his Attainder, and the Heir as much difabled as if ti 
Gift had been made to the Heirs of his Body in general. 
Sec. 23. 3dlv, It was ! ſettled in the Marqueſs of Winchefter's Gil, 


That the Right to a Writ of Error to reverſe an erroneous. Common Re 


covery is not forfeited by theſe Statutes; alſo it is © agreed, That a me! 
Right of Action to Lands in the Hands of a Stranger, as of a Diſcontinue, 
or of the Heir of a Diſſeiſor, is not forfeited ; F But, That a Right of En 
try into Lands to which a Perſon attainted of High Treaſon is intitled, 
as much forfeited as Lands in Poſſeſſion; but yet that the King ſhall * nt 
be adjudged in Poſſeſſion of ſuch Lands without an Office, and Scire facts, 
or Seizure on ſuch Office; for the Words, That the King ſhall be deemed i 
Poſſeſſion without Office, ſhall have this Conſtruction, That he ſhall be i 
Poſſeſſion without Office in the fame Manner as he ſhould have been Up 
an Office found at Common Law: But at the Common Law, if a Diſks 
had been attainted of High Treaſon, and the Seifin found by Office, the 
King ſhould not have been in Poſſeſſion, without a Scire facias, ot i &. 
ſure at leaſt, LD 


I N ee | | erf. 24 


wiſe continue in him for the Benefit of the King. 


8. and the latter within thoſe of 33. 


[Ules of a Settlement may be forfeited by Force of 33 H. 8. if the Exe- 


Chap. 49 , Firfeiture of Lands, &c. 453 

544. 24. 4thly,, After two contradictory - Judgments upon the farhe 
Point, it was at laſt * ſettled by a Majority of the Judges in Stone and iCro.Ca. 427. 
Newman's Caſe, That where a Tenant in Tail of the Gift of the Crown Vide Plowd. 


makes a Feoffment in Fee, the Reverſion being ſtill in the Crown; and rg f PC 


| afterwards is attainted of High Treaſon, the Right of the Intail is forfeit- 243. 


-4 to the Crown ; becauſe the Reverſion continuing always in the Crown, 
the Intail could not be diſcontinued, but the Heir might have entered after 
the Death of the Feoffor, without bringing any Action; and tho' the In- 
tail by ſuch a F eoffment be put in Abeyance as to any Benefit which the 
Feoffor himſelf may claim from it; yet ſince it is not turned to a Right 


of Action, and would have continued till in him for the Benefit of the 


Heir, if he had not been attainted, (as appears from the Form of a Writ 


of Formedon, which ſuppoſes that the Right deſcended to the Heir from 
the Feoffor, and conſequently that it was in him at his Death, ) it ſhall like- 


Se. 25. g5thly, It was ſolemnly adjudged in the Exchequer Chariahet 8 
in * Sheffield's Caſe, and a Judgment to the contrary in the Exchequer re- Hob. 334, : 


verſed, That where one attainted of High Treaſon is ſeiſed of a defeaſible 8 3 2 5 
Eſtate in Tail, and hath at the fame Time a Right to an ancient Intail zee. 


which is diſcontinued, he forfeits both the Intail in Poſſeſſion, and the? Rol. Rep. 
Right to the old Intail ; for the firſt is within the expreſs Words of 26 H. 2 
And it by no Means follows, that 

becauſe naked Rights of Action to Lands in the Hands of the Heir of a 

Diſſciſor, or of a Diſcontinuee, are not within the Meaning of the Sta- 


tute, as it is © ſettled that they are not; therefore alſo a Right to Lands Supra Vee. 


in the Hands of the Perſon attainted himſelf is not within the Meaning of 23. 


it; for the Forfeiture of ſuch naked Rights, might not only be of dangerous 
Conſequence in unſettling Poſſeſſions, but might alſo be highly prejudicial 

to Strangers whom the Statute by an expreſs Saving plainly intends to fa- 

vour ; but the Forfeiture of the Offender's Right to his own Lands can be *;Co.12,1;. 


of no Prejudice to any but himſelf and his Heirs, to whom the Statute is 1 H. H. P. C. 


ſo far from intending any Favour, that it expreſly excludes them from all 
the Benefit of the ſaving Clauſe. | ay 


245, 

Poph. 18. 
Ir | 1 And. 293. 

| , | s OR Moor 303. 
Set, 26, öthly, It ſeems agreed, That a Power of revoking the py 9D 43-498 
Palmer 433. 


ution of it require nothing but what may be as well performed by any Kc. 


c 8 
ether Perſon, as by the Party himſelf, by whom it was reſerved, as; a 


28 142. 


the Tender of a Ring, Sc. Alſo it was adjudged in Engleftelds Caſe, 7 Co. 12. | 


hat the Mention of ſuch Confiderations and Inducements for the reſer- and the other 


| f ; a ; Books above 
ng of ſuch a Power of Revocation in the Preamble of it, as are © inſe- cited. 


parable from the Perſon, do not alter the Caſe if nothing of this Kind be Cited and a. 


ſcrted in the Proviſo it ſelf, by which it is reſerved. But it is agreed 2 


Thot | | | ," 2 50% gi 
That if the Proviſo by which ſuch a Power is reſerved require ſomething 773. 


ſeparably annexed to the Perſon, it keeps it out of the Statute; and Noch 279. 
| erefore in the Duke of Norfolk's Caſe, where there was this Proviſo, 1 Rol. Reps | 
6 hat if the Duke ſhould be minded to alter and revoke the Uſes, and 142. 
guify his Mind in Writing under his Hand and Seal, that then, &c. n 

was clearly adjudged, That the Power of Revocation was not forfeit- 2453 _ 

ble, becauſe it depended on the Duke's Signifying his Mind in Writing Cited and a 


nder his proper Hand and Seal, Which none but himſelf could do. Alfo By LY: 


is adjudged in s Main's Caſe, That the Law is the ſame where ſuch 2 Keb. 566, 
do doth not expreſly require the Party's Signifying a Change of 763, 778. 
11 


Ed, but only that the Deed of Revocation be under his 
5 J 


3 Inſt. 19. 
Proper 2 Supra Sect, 
12. 
Hand 1-H. H. P. C. 
246. 


=, Of Forfeiture of Lands, &. dot Wl 
* Palmer 429. Hand and Seal. But if ſuch Proviſo require only the Tender of , h. 
om 4 by the Feoffor, ipſo adtunc declarante that the Tender is to the hg. 


1 Jon. 135. avoid the Feoffment, it ſeems unſettled, whether it come within the fe 
1 Ventr. 129. Conſtruction. 1 1 i 

b com Com.  Sedt. 27. 7thly, It“ ſeems, That an Annuity granted to a Man 
381, 382. confilio impendendo, is not forfeitable by theſe Statutes : Alb it alt 
, . cg doubtful whether an Office granted to a Man for Life, and iring gli 
© Plow. Com. and Confidence, be forfeitable; but if it be“ granted in Fee, it ſeem, d 
379. that it may be forfeited even by the Common Law ; becauſe the Grants 


in giving ſuch an Eſtate, which ſhall deſcend to all the Heirs of the 
Grantee however unqualified, ſeems plainly not to have been induc g 
make his Grant from any Conſideration of the peculiar Merit of the Perty, 
who are to execute the Office. ee 5 
* 2 Lev. 169. Seck. 28. It hath been © adjudged, but not without great Diff ty 
Lung 459% That an Act of Parliament that certain Perſons ſhall forfeit all their Lud 
2 Nod. 130, Poſſeſſions, Rights, Intereſts and Hereditaments, and other Things of wht 
131. Nature ſoever, extends to Eſtates in Tail, by force of the Words all h. 
288 tereſts of what Nature ſoever. Yet it is * agreed, That the Statutes of P. 
Co. Litt. munire, which give a general Forfeiture of all the Lands and Tenement 
. r ee of the Offender, extend not to Land in Tail. 
cited. Sect. 29. It is 5 holden, That a Saving againſt the Corruption of 
H. F. C 8. Blood in a Statute concerning Felony, doth by a neceſſary Conſequence 
f — H. P. C. e the Land to the Heir becauſe the Eſcheat to the Lord for Felony 
3 Inſt. 47,90. is only pro defectu tenentis, occaſioned by the Corruption of Blood, A. 
Salk. 85. ſo it is holden, That a Saving of the Land to the Heir prevents the Cor. 
v Salk. 85. ruption of Blood, and alſo the Loſs of Dower. But it hath been 4. 
judged, That a Saving againſt the Corruption of Blood in a Statute col. 
cerning Treaſon, doth not fave the Land to the Heir, becauſe in Treaon 
the Land goes to the King by way of immediate Forfeiture, and not h 
Eſcheat. 1 . 
Sect. 30. As to the third Particular, vi. To what Time the Fork- 
Fitz. Forf. ture ſhall relate: It ſeems * agreed, That the Forfeiture upon an Attan- 
3, 30- der either of Treaſon or Felony, ſhall have Relation to the Time of th 
"oy 2 55 Offence, for the avoiding of all ſubſequent Alienations of the Lands, but 
ch. zi. to the Time of the * Conviction, or fugam fecit found, &c. only as t0 
Fitz. Coun- Chattels ; unleſs the Party were killed in flying from or reſiſting thut 


terplea de 


voucher, zo. Who had arreſted him; in which Caſe it is faid, That the Forfeiture ſha 
Co. Litt. 2,b. relate to the Time of the Offence. 


_ . Sect. 31. But it ſeems ® unſettled, Whether in Præmunire it ſhall x. 
30 35” late to the Time of the Offence, or only to that of the Judgment. 


Tn OO Sed. 32. It ſeems the better ® Opinion, That no Attainder whatlo- 
4 * 5 


HH. P. C. ever ſhall have any Relation as to the mean Profits of the Lands of tle 
360, 361. Perfon attainted, but only from the Time of the Attainder. 4 
Nes _ Sect. 33. As to the fourth Particular, viz. What ſhall be done with 
Staund? Pre. the Goods of an Offender both before and after they are actually fot 


rg. 48. feited : It ſeems to have been always agreed, That one indicted ot i 
+» & » ro | 


th. zr. ? pealed of Treaſon or Felony may bona fide ſell any of his Chattels real 
Bro. Relati- | e 


on, 31. Expoſition, 26. Forfeit. 119. Fitz. Coro. 296. 1 H. H. P. C. 362. Vide ſupra feft. 16, A 
192. a. Fitz, Coro. 290. 1 H. H. P. C. 362. m Cro. Car. 172, 173. 1 Jon. 217. n 8 Co. 170. Min 
Com, 488. b. 38 Ed. 3. 32. a. But this is made a Quære, S. P. C. 191. Lett. D. and the co _ 10 
Fitz. Coro. 290, 344. See alſo Fitz. Forfeiture, 16. Coro. 374. Finch 326, 327. o Bract. B. 3. G19 " 
5. and ch. 18. ſe. 1, 2. Fleta, B. 1. ch. 26. ſect. 1, 2. 8 Co. 171. b. 7 H. 4. in the laſt Caſe. 8.P. a 


State Trials, Vol. 1. fol. 994, 995. Vol. 4. ſol. 65, 66, 454. 1 H. H. P. C. 362, 367. 


5 1 


' Cha p96. + Of Forfeiture of Lands, &c. 
rſonal for the Suſtenance of himſelf and Family until they be actually 
. forfited. [112] e : 


F. 34. Alſo it ſeems agreed, that the Goods of fu 
-—_ 15 lawfully removed out of his Ho 


uſe until they be forfeited. 


P. C. 52. 
„ by his Neighbours, till he be Lt 


C. 192. 

he "Ha 

Sect. 36. Alſo it was enacted by the Statute 4e Officio Coronatoris, (ſet rog. 47. b. 
forth more at large, Ch. 9. Set. 19, 


nd guilty 7 f. Hl. p c 

of Murder by a Coroner's Inqueſt upon View of a dead Body, the Co- 36z, 364. 
roner ſhall inquire what Goods he hath, and cat 15 
delivered to the Townſhip, Sc. But ſo much of this Statute as enables Ar F, e. 
| the Coroner to ſeiſe the Goods, * ſeems to ke repealed by 1 Rich. 3. (ſet Bro. oro. 
| forth more at large Se, 38.) unleſs the Party inq: 
fled, | 
| Se. 37, Alſo it was enacted by 25 Ed. 

Ch. 27. Seck. 116.) That in the ſecond Capi 


*2% Felons in E. | 
all be compriſed, that the Sheriff ſhall cauſe firat Pe. 
the Party's Chattels to be ſeiſed, and ſafely kept till the Day of the Writ or ©ntly, Kc. 
Precept returned, &c. and this 


and 
is ſtill in ? Force notwithſtanding the Sta- them to the 
tute of 1 R. 3. 3. for this prohibits only the Seiſing of the Goods of thoſe Towns, &c. 


” 
* 


who are arreſted 3 and ſo far as it relates to this Purpoſe, is enacted as fol- the King ng 
Con- loweth. | | | Eyre. But 
12 Sec. 38. And that ng Sheriff, under-Sheriff, nor E/cheator, Bailiſf of "his ſeems in- 
th Franchiſe, nor any other Perſon, take or 


* tended of th 
ſeiſe the Goods of any Perſon arreſt Chattels * 
| ed or 1mprifoned for Suſpicion of Felp ; ; 


ny, before that the fame Perſcn o arreſt _— _ 
ed and impriſoned be convicted or attainted of ſuch F elony according to the picks N FA 
the ſame Goods otherwiſe lawfully forfeited, upon Pain 79 forfeit AT. pl. 13. 
the double Valus of the Goods fo taken, to hin that 15 fo hurt in that Behalf, "_ 43 4 3. 
ty * Aftion of Debt, Xe. | * 3 4. pl. 1. 


W, and hath been adjudged to extend ns well to the Seizure of Money eng 7 
as of any other Chattel. #771 0 


40. It ſeems plain from this Statute, 


as * ſoon as they are forfeited and it ſeems the 


able! for them to the King, 
found, | 


That Goods may be ſeiſed Officer, 3. 


3 Fitz. Treſp. 
whole Townſhip is anſwer. IT LP 
and may ſeiſe them = where-ever they can be Bur, 196. the 

| 2d. it is ſaid 

| That no Mi- 

2 35 | | niſter of the 
King ought to take the Chattels 


the Party to 
| | rty cannot find Surety, he ought to deliver them to the 
15 Ours, &c. And in the laſt Caſe of H. 4. Abridged 


+56 Fitz. Proceſs, 183. Bro. Forfeit. 40. 13H. 
* ſeed till they be fürfitsl. . old Writ 


y Delinquent cannot be inventoried, 
ith before the Owner is indicted of Record; and a Note in H. P. ©; 269. ſeems to be 
do tho ſame Effect, and 1 H. H. P. 1. fol. 994, 925. Vol. 4. fol. 65, 66. S. P. C. 
; : F. C. 193. 1 H. H. P. C. 366. Staundf?. Prer g. 48. f For Precedents 
See 1 Lutw. 132. Cro. Eliz. 74 i Vide ſupra ſect. 33» 34, 35. S. p. 193. i Raym. 
* 9. Lin. 391 Coro. 300, 347, 366. 13 H. 4. 1 3. pl. 6 Abridged Fitz. Forfeit. 32- 22 

pl. 87. Abridged Fitz. Coro. 181. Bro. Charge, 45- Fotrfeiture, 32. S. P. C. 193. B. 194. A. B. Staundf. 
SE = i x * 22 Aſſ. pl. 81. Abridged Fitz. Coro. 181, Bro. Charge, 45. Forfeiture, 
32. Staundf erg. 47, b. | | 


Sect. 41. 


455 


| See the Cj. 
ch Perſon can in Ations to the 


B. z. 
ich, and on Surety found that they ſhall 0.18. fc. . 
be forth- coming, they ſhall be kept by the Bailiffs 


Britton, f. =”. 
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? 456 Of Forfeiture of. Lands, &c. Boot U f 


a. 37. 4. 41. a. 


H. H. P. C. Secz. 43. But itk ſeems that the Wife never forfeited Lands given pin 


Fitz. Coro. Sec. 41. And at the Common Law,it Was nos Plea for ſuch Wen 
39% 347- ſhip, That the Goods were delivered to the Cuſtody of J. . who imdenl. 
Let. B. led them, &c. But it is enacted by 31 F. 3. 3. That if any Man or Im * 
be charged in the Exchequer, by Eſtreats f the, Juft10es' of tbe Chat, | He 

_ Fugitives and Felons, and will alledge in Diſcharge of him @nather which ; of 


chargeable, he ſhall be heard, and Right done to the other.» = 9 the 

| $9. 42. As to the ſecond Point, vis. Where the Wife loſes her Bre 

Dower: It is agreed, that before the Statute of 1 Ed. 6. ch. 12. the Wk 801 

8. P. C. 194. not only loſt her Dower at Common, * Law, but alſo her Dower «ag; his 
uimñtjm eccleſiæ, or ex aſſenſu patris, or by Special“ Cuſtom (except that.  ; cor 
n Gavelkind) by an Attainder of any Treaſon or. capital Felony, Whether al 


392. b. committed before or after the Marriage, and whether the Lands Werein 
Litt. $. 747. the Hands of a b Feoffee, or forfeited to the King, or eſcheated ty 
3 Int. 47, Lord of the Fee: And tho the | Attainder were pardoned, &e.. 


211 


n t0-D6f Huſband and her, whether by way of Frank-marriage or othergif, 
Py bs. but only for the Year and Day and Waſte, © | 

S. P. C. 195. Sef, 44. Alſo it hath been * adjudged, That if a Huſband having le 
: ok vied a Fine with Proclamations, is afterwards erroneouſly ' attainted cf 
8 High Treaſon, and the five Years paſs after his Death, and then the Out. 


TY Lit. lawry is reverſed, the Wife may purſue her Title of Dower within fre 


Brat. 3 11. pl. Years after ſuch Reverſal ; becauſe being barred of her Dower by the Attain- 


13. der while it ſtood in Force, which Attainder ſhe could no way reverſe, ſhe c 
win 27- had no Remedy to purſue her Title of Dower within the five Years, and | ; 
Ie. therefore ſhall not be barred by . er. Non- m... AE + 1 
" £0..LMK; Sec. 45. It is enacted by 1 Ed. G. 1 7. | That albeit any Per. 1 
e ſon ſtall be attainted of any Treaſon or Felony whatſoever, yet that notwith 4 
359. ſtanding every Woman that ſhall fortune to be Wife of the Perſon fo attainted, 8 
3 51 (hall be endowwable and enabled to nn 1 2 2 in le 0 
b z Inſt. 216. Manner and Form as tho her Husband had no , Hi 
Savil 54. 85. Sec. 46. But this is repealed as to Treaſon by 5 & 6 Ed. 6. 11, Par, My 
_ Litt. 41. 9. by which it is enacted, hat the Wife whoſe Husband ſhall be attainted if 0 
Benl. 55, any Treaſon <hatſoever, ſhall in no wiſe be recei ved to ask, challenge, 5 I. 
50, 57- | or have Dowry of any the Lands, Tenements, or Hereditaments of t 4 
Ki LEG: Perſon jo attainted during the ſaid Attainder in Force. And this Ar 
1 639- conſtrued ® to extend as well to an Attainder of Petit Treaſon, as of Hig hy 
pl. 879. | 
Cont: by Va. I realon. C: 
kar f | ; 4 b ts A 
| Ws : 5* As to the third Point, vis. How far the Blood is Frum 12 10 
x Co. Lit. 37. tainder of Treaſon or Felony, the following Particulars cem moſt rel 4 
3 Inſt. 216. able. | | an 
Bract. 120. pl. | Wo | | m 
33 5 7 » ſuch an Attainder, the Blood 
23. Heck. 47. iſt, It is » agreed, That by * ſuch an Attainder, Nat th 
"I 129- js fo far ſtained or corrupted that the Party loſes ey the Nobility * 6 
PIE. View: | e had before, and becomes ignoble. x ,. 
Sepra ſect. 8. lity he might have ha . ; 3 1 
Cont. Bradt Sect. 48. 2dly, It is alſo à agreed, That he can neither inherit as E N 
30 #34 ſtor, nor ha Heir. iS | fo 
5 to an Anceſtor, nor have an | TAP 
. Sect. 49. zaly, It is alſo farther * agreed, That where- ever my D ' L. 
879. ceffary for any one who would make a Title to another, to derive © 
f. NG. 195. Ka N | Ct 
Ber 140: 1 „ lnſt. 211. S. P. C. 195. B. - 7 Bot an Ae ny”: 
nei 1 H. H. P. C. 359. 3 Inſt. 211. 8. F. C. 195..9: 1. ch. 33. {: N. 
= Fach 7 14] 15 I. wy 37. fect. 6, 8. Co. Litt. 391.) or Petit Larceny corrupts not the oo” K Bro. Nowts Ur 


| b. 302. 8. P. C. 195. b. 
25. 2 Inſt. 112. Co. Litt. 41. a. Noy 170. q Co. Litt. 8. a. 391: b. 39 ws" 
15 Lag Coro. 60, * Cro. Ca. 543. Litt. Rep. 28. 1 Vent, 413, 417- Noy, 159, 166, &e 


» Sid. 200, 201. 


Lev. 60. 


ar 


| Chap. 49- Of For feiture of Lande Kc. . » 457 


| prothers, and one of them having Iflue a Son, be attainted, and either the 


Uract. B. z. ch. 14. ſect. 17. 


— 


dent thro” him, the Attainder is a Bar to ſuch. Title, * unleſs the Land 15 Co. 10. b. 
were /intailed. | And therefore if there be Grandfather, Father and Son, Lit. S. 746, 


and the Father be attainted, it is clear, That the Son ' 'caiinot claim as Ii. f. p. C. 
Heir to the Grandfather of the Lands in Fee-ſimple, becauſe he muſt ; 5 LR. 
: | , | | uo ut my Dp . 166: 4. 

of Neceſſity derive the Deſcent thro' the Father, which by Reaſon of » ; Vent. 
the Attainder he cannot do. And for the ſame. Reaſon,. if there be two 416, 41 5 
11. 14. pl. 3. 

a 0 9 18 1 N. H. P. C. 

gon or Uncle purchaſe: Land and die without Iſſue, the other © cannot be 366. 1 
his Heir, becauſe the Blood of the Father thro' whom the Deſcent muſt be Co. Lit. 394. 


convey'd, is corrupted. But it ſeems a general Rule, That the Attainder of Frog er bY 
1 Perſon who needs not be mentioned in the Conveyance of the Deſcent, Dy. 274- pl: 
does no Hurt, let the Anceſtor be never ſo remote; and à fortiori therefore en 
it ſeems clearly to follow, that where one may claim as immeditate Heir to 416, 7255 2 
another, without deriving the Deſcent thro' any other, he ſhall not be bar- 1 H. H. P. C. 
red by the Attainder of any other. And therefore it ſeems? agreed, That if 2850 Ca 543. 
the Son of one attainted purchaſe Land, and have a Son and die, ſuch Son 1 Vent. 413, 


mall inherit him, becauſe he derives his Deſcent immediately from him. 1 1 


And for the like Reaſon it hath been * ſettled, That if a Man hath two Sons, Noy 159, 
and then be attainted, and one of the Sons Purchaſe Lands and die without 166, &c. 
Iſue, the other ſhall be his Heir, becauſe he may make his Title without | Lev. 60. 


| mentioning the Father. 


181d. 200, 2017 
Vide Bract. 


But Sir Edward Coke 5 ſays, That the Reaſon of this Caſe is, becauſe the B. 3: ch. 14. 


Attainder of the Father corrupts only the lineal Blood, and not the collateral y5=4 416; 


load between the Brethren which was veſted in them before the Attainder ; but Co. Lit. S. a. 
he faith, That ſome have holden that if a Man after he be attainted have Iſſue : H. H. P. O. 


too Sons, the one cannot be Heir to the other, becauſe they could not be Heir to 4 Leon. 5. 


| their Father, for that they never had any inheritable Blosd in them. But the Cro. Ja. 539. 


f ini . . Rol. Abr. 
Ground of this Opinion ſeems to be overthrown by the Reſolution in the 625. pl 5 


Caſe of Collingwood and: Pace, wherein it was adjudged“ in the Exchequer- Cro. Ca. 543. 
Chamber by ſeven Judges againſt three, that the Sons of an Alien might be; „ 


a 5 A i 3 Palm. 19. 
Heirs to one another if born in England or natiiralized; and yet it is certain 1 Lev. = 


| that they could not be Heirs to their Father. Alſo it ſeems to * be the better . 
Opinion, that where a Perſon attainted hath Iſſue by a Woman ſeiſed of Tha — 1 


Lands of Inheritance, ſuch Iſſue may inherit the Mother, tho he never had doubtful 

any inheritable Blood from the Father. N 6g-pl- 
dect. 50. a4thly, It ſeems clear, That notwithſtanding a Perſon at- Ney 158, &c. 

tainted be to many Purpoſes looked upon as dead in Law, yet he hath a Cont. Lit. 

Capacity to * purchaſe Land, which the King ſhall have upon Office found. 74 3 


Alſo if the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheri- 1 Rol. Abr. 
tance during his Life, no ! younger Brother can be Heir, but the Land ſhall $25: pl. 8. 


rather eſcheat; for the elder Brother, tho' attainted, is ſtill a Brother, Hard. 224. 


i 1 Sid. 201. 
1 Vent. 422, 


J agreed at this Day, That if he die before the Father, the younger Bro- 118 59: 
| ther ſhall be Heir, 18 


. | EEE ; | 422 
Noy 159, 167, 168, 169. 2 Sid. 248. This alſo appears from 13 H. 7. 17. cited 8. P. C. 196. Abridged Bro. 


Tenant by Curteſy, 1 5. and wherein it is holden, That if the Husband of an Inheritrix have Iſſue, and be attainted 
of Felony and pardoned, he ſhall not be Tenant by Curteſy by Reaſon of the Iſſue born before the Pardon, but by Rea- 


| fon of Iſſue born after he ſhall ; from whence it neceſſarily follows, that ſuch Iſſue muſt be inheritable to the Wife. Alf 
eis admitted, Co. Lit. 84. b. That the Iflue of an Inheritrix by an Alien or a Perſon atfainted may be.in Ward, 
& Which could not be unleſs he could inherit the Mother. Vide Cro. Ja. 539. Lit. Rep. 28. 1 Lev. 59, 60. But the 


contrary was anciently holden. 3 Co. 41. Brat. B. 3. ch. 13. ſect. 19, 20. * Co. Lit. 2. b. l Fleta, B. 1. 
Ch. 28. ſet. 9. Co. Lit. 8. a. 13. a. Bro. Mortdanceſter, 36. S. P. C. 195. B. Bract. B. 5. ch. 6. ſect. 7. Fitz. 
Fetition, 20. Mortdanceſter, 28. Diſcent, 7. 1 Vent. 413, 417. 1 Lev. 60. Deſcent, 17. 29 Aſſ. pl. 11. 
Noy 166, 170. 1 Sid. 195. 26 Afl. pl. 2. u See the Books next above cited, and Bro. Diſcent, 64. Cont, 


6A te Sect. 51. 


438 Of Forfeiture of Lands, &. od 


1 Seek. 51, _ 5thly, It is clear, That the Corruption of Blood fam, 
Attainder is ſo High that it cannot be abſolutely ſalved but 40 an 
* Co. Lit. 8.2. Parliament; for it ſeems * agreed, That the King's Pardon < Sink 


791. b. 392. ſtore the Blood ſo as to make the Perſon attainted capable either ot 
vg 12 97 | NN ir ; u. 
8. P. C. 195. heriting others, or of being inherited himſelf by any one born before the 
Fin. 23. Pardon. Yet if ſuch Perſon have a Son born after the Pardon, . 
ÞaliC14.pl.z. purchaſe Lands and die, ſuch Son may be his Heir, 'unlefs he bh 
1 H. H. P. C an elder Brother alive born before the Pardon ; for a Pardon doth wh 
give him a new Capaci wy 
ardon may be his Heir, 2 hb 
Never 


above cited. been attainted. [115] 


CHAP. I. 
Of avoiding Tudgments in Criminal Caſes. 


OR the better Underſtanding the Kearning, concerning the avvduy 
of Judgments in criminal Caſes, I ſhall endeavour to ſhew, 


x. How ſuch Judgmen ts may be avoided... 
2. The Effect of ſuch Avoidance. 


And firſt, ſuch Judgments may be avoided either, 


1. Without Writ of Error. 
2. By Writ of Error, 


0 They may be avoided without Writ of Error two Ways. 


1. For Faults apparent in the Record. 
2, For other Matters dehors the Record. 


Sect. 1. And firſt I ſhall endeavour to ſnew where ſuch Judgment 

may be avoided by Plea without any Writ of Error for Faults apparent 

„Co lit. in the Record; as to which it is obſervable, That notwithſtanding it b 
250. b. the allowed Practice of the Court of Common Pleas to ſuffer a Defendant 
: And. 36. pl. coming in by © Capias Utlagatum the ſame * Term in which an Exgen 


File int is returnable, to avoid the Outlawry without Writ of Error, by hev- 
let. 9. ing that he purchaſed a Superſedeas out of the * ſame Court, and 
Secus if he | 2 


comes in gratis. Dyer 192. pl. 25. Cont. H. 6. 27. b. Abridged Fitz. Reſponder, 52. Bro. Utlagary, 33 

Vide 14 H. 4. 27. a. b. Fus „ 3 $. 12 Us, 28. 30 H. 6. 3. a. 48 H. 6.37. pl. 
Abridged Fitz. Error, 19. 19 H. 6. 2. a. Abridged Fitz. Error, 26 But ſome have holden, That an Outlaut) _ 
be avoided for this or any other Cauſe in another Term. Co. Lit. 259. b. 37 H. 6. 17. a. b. Abridged ” 
Utlagary, 28. Bro. * 37 H. 6. 17. a. b. Abridged Fitz. Utlagary, 28. Bro. Error, 97. 8 H. 6.37 
a. b. Con. adjudged 1 And. 36. pl. 93, 19 H. 6. 44. a. b. Abridged Fitz. Utlagary, 20. Bro. Utlagar), 


21. 33 H. 6.1. b. Abridged Fitz. Utlagary, 27. Bro. 2. 30 H. 6. 3. a. Abridged Fitz. Protection, 11: 


Utlagary, 74. 12 H. 4.18. a. Abridged Bro. Utlagary, 14. 7 H. 4. 1. a. Abridged Bro. Utlagary, 5. + 
6. 7. a. b. Fitz. Error, 42. 11 H. 4.34. 33 H. 6. 1. b. 45. 2 - Abridged Fitz. Utlagary, 27. And. 112 
But 1 Rol. Abr. 743. pl. 2. The contrary is ſaid to have been holden 39. Eliz. 30 HH. 6. 3. a. Abridged 


Protection, 11. Secus if the Superſedeas were from the Chancery, 5 H. 4. 5. b. Abridged Fitz. . . 
Bro. Utlagary, 65. Superſedeas, 8. Vide 18 H. 6. 18. a. b. Abridged Fitz. Error, 24. 7 Ed. 4. 9. b. Abe 
Fitz. Exigent, 1. Bro. Superſedeas, 31. F. N. B. 236. A. X bs 1 


2 
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Chap. 50. Of avoiding Judgments, &c. 459 
delivered it to the Sheriff before the Quinto exactus, &c. or by chewing 14 H. 4. 27 
any other Matter apparent on Record which makes the  Outlawry er- bridged 
roneous, as the Want of an © Original, or the! Omiſſion of Proceſs, Bro. Utaga- 
or Want of Form in a Writ of Proclamation, &c. or af Return by a 7: 15: Long 
Perſon appearing not to be Sheriff, or a 5 Variance between the Original Ter 
and Exigent or other Proceſs, or the Want of ſuch Addition as * required Bro. Etror; 
by 1 H. 5. Vet it is ſaid in many Books, to be the conftant Courſe of the Bo l 
Court of King's Bench, never to reverſe an Outlawry on the Crown-fide 23. 223. 5 4 


. | 223. pl. 
either in the fame or a different Term, for * theſe or other Errors of the 26. and it is 


like Nature (as the Want of a Capias to the Sheriff of the County where- . 
of the Party is named, or a ® Fault in the Indictment) without a Writ of ther it were 
Error; yet ſince Sir Eduurd Cote ſeems to be of another Opinion, and CO f a 
ſince alſo it is clearly holden, That one may plead even a Matter of Fact Fog heriff or 
in the King's Bench in Avoidance of an Outlawry of Felony, which can- Oo. Lit. 128.b. 
not be pleaded in Avoidance of any other Outlawry, as ſhall be more ful. . tag f. 


ly ſhewn, Secf. 6. I ſhall leave this Point to be farther conſidered. How- 87 * 


ever it is * agreed, That Conviction of Felony whereon the Party hath r 77. 
had his Clergy may be diſcharged by Exception to the Inditment, ide Fitz. 


. | N | Error, 42. 

becauſe no Writ of Error lies of ſuch a Conviction, not being a Judg- * Co. o 

ment. | : | 25 9. o . | 
Se. 2. As to the ſecond Particular, viz. Where a Judgment may be 1.2 


| avoided without Writ of Error for Matters dehors the Record, it is bol. Abridged 


den, That he who purchaſes Land of a Perſon who afterwards is ? out- "p44 * 
lawed of Felony, or condemned upon his own * Confeſſion, may falſify 11 H. 7. 4b. 
the Record not only as to the Time wherein the F elony is ſuppoſed to A_ . 
| have been committed, but alſo as to the Point of the Offence. But it is 16 E. 4. * d. 
| * agreed, That where a Man is found guilty by Verdi&, a Purchaſer Abridged 
cannot falſify as to the Point of the Offence, but that he may falfify for * 

the Time where the Party is found Guilty generally of the Offence in the Fitz. Utl. 41. 
| Appeal or Indictment; becauſe the Time is not material upon Evidence. * 


| Sef, 3. Alſo it ſeems agreed, That any Judgment whatſoever gi- dar i is a 
$ ven by Perſons who had no good Commiſſion to proceed againſt the Per- greed; That 
lon condemned, may be falſify d by ſhewing the Special Matter without ER 
Writ of Error, becauſe it is void; as where a Commiſſion authoriſes to Original is 
proceed on an Indictment taken before A. B. C. and twelve others, and by 8 


5 idable on- 
Colour thereof the Commiſſioners proceed on an Indictment taken before — 5 
/ 


Ex lor, 45. | 
Jet. 4. Allo it ſeems* agreed, That if the Treaſon or Felony of which „ 


; - | Md | ; V. 7 H.7.5.b. 
a Man is attainted, be afterwards pardoned by Parliament, the Attaiuder may Abridged 
be falſify d by himfelf or his Heir without Plea. 7” on Fitz. Error, 
| | 4 
6 3 ilw. 19. b. 
| Bro. Utlagary, 45. Long quinto Ed. 4. 116. b. 3 


| ; | *33H.6. 1. b. 45. a. Abridged Fitz. Utl. 25. 8 H. 6.37 pl. 8. 
Abridged Fitz. Error, 19. Bro. Utlagary, 19. 19 H. 6. 2. a. Abriaged * 26. els 1. a. 4. 
ig b. Bro. Utlagary, 45. Dy. 206. pl. 10. 11 H. 4. 34. a. f 
| i 5 Jt. a. Abridged Fitz. Utlagary, 31. 21 Ed. 3. 56. b. Abridged Fitz. Diſcontinuance, 3. 16 Ed. 4. 9. 

b min 2 172. Fitz. Diſcontinuance, 17. 20 f. 6. 18. Abridged Fitz. Diſcontinuace, 22. 2 Rich. 3. 13. 
- Bro. Miſnoſmer, 80. Variance, go. u $ H. 6. 37. a. Abridged Fitz. Error, 19. 1 And. 36. pl. 92. 1 Rol. 


| Abr. 743. pl. 6, 7. 2 Inſt. 650. Cont. Bro. Utla H 3 | 
6. 17. b. Abridged Fitz. Utlags ry gary, 34. 39 H. 6. 1. b. 1 Rol. Abr. 743. Let. C. 37 H. 


. e 28. 4E. 4. 42. a. b. 43. Abridged Bro. Error, 158. Utlagary, 67. 19 H. 6. 
3 3 Fitz. Error, 26. Vide Palmer 43. Contra, 11 H. 5. 4. b. Abridged Bro. Utlagary, 78. : * Not 
ant of an Addition, 19 H. 6. 2. a. Abr. Fitz. Error, 26. 11 H. 6.1 5. b. 54 *Suprach. 27. ſect. 127. 


9 H. 6. 15. b. Bro. Utlagar , 20, 34. H. 6. 1. b m 1 Bulſt : f . 
| 11H. 7.4. b. Bro Ui. wh 39 t. b. 1 Bulſt. 109. 1 Sid. 144. a Co. Lit. 259. b. Vide 


3 H. 6. 1. b. Abridged Fitz. Utl 27. 8 H. 6 b. Abridged 
Bro. Utla 0 33 | agary,' 27. « ©. 37: A. b. ridg 
trary 3 19 15 Cro. Eliz. 489, 490. H. P. C. 270. 1 H. H. P. C. 361. 3 Inſt, 230. Yet the con- 


Dy. 41. pl. 7. 85 Fitz. Utlagary, 41. 


| Ed. 3.11. 49 Aff. pl. 2. Bro. C ; 6 8. Fitz. Traverſ 4H.P 
Com in 49 3 19 p Coro. 205 or 6. 207 or 8. Fitz. Traverſe, 19. . P. 
—— Book: eee 3a 3 Inſt. 231. Bro. Traverſe de Office, 35. 7 Ed. 4. 1. 2. Fitz. Eſtoppel, gi. * 


FH. P. C. 270. 3 Inſt. 23 1. Plow. Co 2, & t 3 Inſt H. P. C. 2 

8 Co. f 3 ow. Com. 392, &c. 3 Inſt. 232. F. C. 271. 
Pads? * N ſupra ch. 37. S. 53. Cro. El. 72. Cxo. Elia. 4. Tis ſaid that a Writ of Error lies on ſuch a 
don, vide fon; * contrary to 3 Inſt. 231. and 6. Co. 14. a For the avoiding of an Outlawty by the King's Par- 
b. 16. 4. uUpra ch. 49. 8. 15, Fitz. Chart. 27. Bro. Error, 56. 18 Ed. 3. 38. Bro. App. 7. 92. 9 II. 5 14. 


See. 5. 


ac f avoiding, Judgments, &c. doc 
20 Ed. 3. Sef. 5. But it hath been * adjudged; that the King's Letters Patentsre 


28. 4. erſing an Attainder are void, unleſs they be afterwards made good by 10 
1 Bal 4489. of Parliament. # e dent e 
Setter 1. 


500. L. 269 b. Sect. 6. It ſeems generally agreed, that by the Common Law, in“ e 

V. 10.H.4.7. vitæ, an Outlawry of Treaſon or Felony might be avoided by Plea tha k 
Abridgeg Defendant was in © Priſon, or in the King's Service beyond the * Sea, &. 5 
Fitz. Reſpon. the Time of the. Outlawry. © pronounced againſt him. But J take it to be . 


yy . rally f agreed, that no Outlawry for any other Crime, (againſt a Patty a 
x 15 15 27. ly deſcribed) can be avoided by the Plea of any Matter * of Fact Whale. 
33 H. 6. 1. b. Sec. 7. And it is enacted by 26 H. 8. 13. and 5 & 6 Ed. 6. 11. Nh 


„H. 6-25-2- / Proceſs of Outlawory to be had or made within this Realm, againſt any 0 
34 A 277 ders in J reaſon, being reſiant or inhabited out of the Limits of this Sn 


27 Allpl.47. in any of the Parts beyond the Seas at the Time of the Outlawry prom, 
Mb ago gainſt them, ſhall be as good and effeftual in Law to all» Intehts and Py 


s H. 4. 13. b. as if ſuch Offenders had been reſident and dwelling within this Realm mh 


. It ſt. 5 . . » » . i | 4 
8 Time of ſuch Proceſs awarded, and Outlawry pronounced ; Providid, fu 


4.73.b the Party ſo to be outlawed, ſhall, within one Year next after the faid On. 


Bro. Ut. 57. Jawry pronounced, & yield himſelf to the Chief Fuſtice of England for the Tin 
8 1 being, and offer to traverſe the Indictment or Appeal whereon the ſaid Outhu. 


68.Coro.128. y ſhall be pronounced as is aforeſaid, that then he ſhall be received to tle ſony 
= 5 ran Traverſe, and being thereupon found not guilty by the Verdict of twelve Ilan voi 
Plea man he ſpall be clearly acquitted and diſcharged of the ſaid Outlaury, G. Ws: 
ſhewin JSef. 8. And it hath been reſolved, that theſe Statutes extend a; wel Ver 
mu Caf to Treaſons by ſubſequent Statutes as to thoſe within 25 Ed. 3. is 
and in what Seci. 9. It ſeems generally agreed, That any Outlawry whatſoever maybe 
. 98 avoided by a Defendant's Coming in upon the Capias Utlagatum, and pad. 


ver kis Plen; 1M? Miſnoſmer either of the Name or Addition in the Writ, &c. as by chew. Wl aV 
and by 5 Ed. ing that whereas he is called by ſuch a Name of Baptiſm, or ? Surname, he WR \ 


3-13. an A. hath been always known by a different one, and not by that in the Writ, &. wh 

verment 1s : ; . | 
given againſt Or whereas he is named of ſuch Eſtate, Degree, or Myſtery, that he $ 

he TI hath ſome other 4 Addition, and not that in the Writ, &c, Av e. 

For others, it is ſaid in many Books, that he may plead, that there is no ſuch Tomn * 

having 5 as that whereof he is named. And it ſeems clearly agreed, That he 8 
Record teſti- 


may plead that at the Time of the Writ purchaſed, and ever fince, he hath tain 


tying ſuch & | | 7 
3 made his Abode at ſome other Town, and not at that in the Writ, &. 7 
ment. | | | . 5 | 

4 Fitz. Utl. 11. 2E.4.1.a.b. Abridged Fitz. Reſpond. 54. 9 H. 4. 3. a. Fitz. Scire Facias, 64. 11 H.7. 5.4, ny 


Bro. Utl. 79. 4 Ed. 4. 10. b. Cont. Fitz. Coro. 123. Vide 10 H. 4. 7. a. Abridged Fitz. Rel. 20l. * 
9 Co. 31. b. Co. Lit. 74. a. *Skin. 16. Fitz. Utlagary, 2, 48. Forfeiture, 19. Reſpond. 54, 101. 7H. 6. ; ; 
25. a. Abridged Bro, Utlagary, 18. 16 Ed. 4. 6. a. f Co. Lit. 259. b. © Vide infra ſet. 9. Þ Not by tie * 
Plea of Impriſonment. Fitz. Utl. 27, 47. 33 H. 6. 1. b. 45. a. Nor by the Plea of being beyond Sea. Fitz. Ut, ſon. 
27. 33 H. 6. 1. 45. a. ig & 6. E. 6. 4. E Vide State Trials. V. 3. f. 335. 3 Mod. 47. and Skin. 195; vt * 
Tho. Armſtrong's Caſe. Iz Inſt. 32, 216. But ſee Dyer, 287. pl. 48. See alſo 2 Jon. 180. Error aſſigned fo Ut 1 
the Reverſal of an Outlawry of High Treaſon, that the Defendant was beyond Sea at the Time. u 33 H. 6.1.0.3. Ger 


45 a. Fitz. Utlagary, 22, 23, 26, 27, 29, 32, 35, 37, 44. Nonſuit, 6. Eſtoppel, 47, 54, 67. Dyer 192. pl. 25. 6 
4 Bro. Utlagary, 1, 22, 23, 24, 25, 26. Miſnoſmer, 52. 1 Ed. 4. 2. b. 21 H. 6. 50. b. 5 H. 7. 16. a. 7 Ed. 0 

"y 1. 27 H. 8. 11, 12. 22H. 6. 23. a. 19 H. 6. 80. a. b. 5 H. 5. 7. b. 28 H. 6. z. b. Vide Fitz. Variance, 74 9. 2 
Ni --- 19H. 6. 58-4; 22 Fd 4.33. 45. n 33 H. 6. 1.b.45.a. But in the Abridgment of this Caſe, Bro. Utlagr, : Wag. ; 


The contrary ſeems to be holden Fitz. Utlagary, 27. © Fitz. Utlagary, 44. Bro. Utlagary, 1. 27 H. 8. 11, 1. 2 } 
i 14 Ed. 4. 6. b. Bro. Utlagary, 53. 19 Ed. 4. 24, 25. Bro, Scire Facias, 132. Miſnoſmer, 1. 27 H. "Y .. 
A | 12. 12H.6. 7. b. So if one be called in the Writ the Son of J. S. he may plead that he is the Son of W. S. 19 g Here 
5 4. 12. b. Bro. Idempnitate nominis, 9. 4 Fitz. Nonſuit, 6. Eftoppel, 47, 67. 1 Ed. 4. 2. b. 21 H. 6. 50. 3 
78 28 H. 6. 2. b. Fitz. Utlagary, 32, 35, 37. Bro. Utlagary, 15, 24, 78. Miſnoſ. 52. 5 H. 9. 16. 4. ut 
1 1. 5 H. 5. 7. b. Abridged Bro. Utl. 15. Fitz. Utl. 37. But tis there ſaid, that ſome were of Opinion, muy 
ir; Party ſhould be put to his Writ of Error, becauſe he is the ſame Perſon. See 38 H. 6.1. Bro. Utl. 32, 51. 1 
b 4. 16. a. Bro. Scire Facias, 132. 9 Ed. 4. 24, 25. Fitz. Utl. 23, 26. 22 Ed. 4. 37. b. 22 H. 6. 234 5 
H. 6. 51. a. Bro. Utl. 26. the 2d. Vide Raft. Entr. 300. pl. 24. 301. pl. 25, 26. But the contrary 1 haves 
H. 6. 1. b. Becauſe ſuch Plea would avoid the Outlawry again all Perſons. Bro. Utl. 29. There is an mary 
the contrary, but it ſeems not warranted by the Year-Book. Fitz. Utl. 22, 23, 25, 29, 30, 33. bes 1 
Error, 23. 38 H. 6. 1. a. b. 28 H. 6. 2. a b. 33 H. 6. 38. 22 H. 6. 7. a. 16. a. 23. a. b. 19 H. 6. 80. 11 
Dyer 192. pl. 25. 2 E. 4.1. b. Bro. Utl. 22, 26, 32, 33, 58. 21 1 d. 4. 79. Keil. 101. Such Matter * | 
ed without any Traverſe of the Place in the Inditment. Vide 22 E. 4. 37, 38. 20 H. 6. 19. b. It is adjudge! 
6. Abridged Fitz. Utl. 25. That it is no Plea for one named of the Pariſh of C. that there are 3 Vills in the 
Pariſh, viz. D. E. F. and that ke was commorant at D. and therefore ought to have been named of it. 


I 


and 


Chap. 50 Of avoiding fudgments, &c. P'Y 
and it is ſaid, That by ſuch Plea, the Outlawry ſhall only be avoided as 


to the Perſon who pleads it, (who ſhall * not be intended to be the Perſon. 39 HB: b. | 
meant) and ſhall ſtand in Force againſt the Perſon of the Name and Ad- 3 34. 


ation in the Record. But it IS ſaid, That a Perſon of the ſame Name 1 4. b. 
and. Addition as Are mentioned in a Record of Outlawry, © cannot avoid Fitz. Er. 2 25 
it by averring that there are two Perſons of ſuch Name and Addition, 2 H. 7.13. 
and that the Perſon intended is the Elder, and he himſelf is the Younger, FE — 


but ſhall be put to his Writ of :dempnitate nominis, which is faid by ſome 6. 21. b. 
to be the * only Remedy in ſuch Caſe after an Outlawry returned. And Abridged 


it ſeems, That notwithſtanding in Civil Cauſes before an Outlawry is — 1 


returned, one of the ſame Name may come into Court, and ſhew * that Bro. Utl. 23. 


; | 7 ed; i intiff confeſe ! That a Cap. 
he is not the Perſon intended; whereupon if the Plaintiff confeſs it, the [RP 


Direrſity of the Names ſhall be entered on the Roll, and a new Exigent the Judg- 


hall iffue with a fuller Deſcription of the Perſon intended: Yet this ment is af: 


© cannot be done upon an Indictment, without a Writ of idempnitate no- mob pig 


inis, becauſe it would make the Proceſs variant from the Indictment, which the Afirm- 


einnot be altered without the Conſent of the Jurors, ance or A- 
| 8 voidance of 
8 "OE the Outlaw- 
And now I am to ſhew how Judgments in Criminal Cafes may be a- . 


voided by Writs of Error; as to which having ſhewn already, Ch. 29. TOA H.6. 


deck. 40. That the Reverſal of the Attainder of the Principal %% facto re- Bro. Ur. 25. 
verſes that of the Acceſſary, I ſhall in this Place only obſerve the follow- 10 1 * 


ing Particulars. Fitz. Utl. 21. 
by | d And for 
Q t 1 MS in h this Cauſe 

a dect. 10. 1/f, That it ſeems to be in a great Meaſure * ſettled, That ni 814 <P) 


Na Writ of Error to reverſe an Attainder of Treaſon or Felony, may be brought Plea in Avoi- 
Is well by the Executor as by the Heir of the Party, but * no other Perſon dance of the 
whatſoever. | | | Plea of Out- 


, | ; lawry in Dy- 
* delt. 11. 2dly, That a Perſon attainted of Treaſon or Felony, before ability. 
esc can have a writ of Error to reverſe his attainder, muſt k aſſign his Errors, 2 Nona- 

1 and thereu pon have Leave from the Court to proſecute his Writ of Error. 21 f. A 
he Seck. 12. 3dly, That no Writ of Error for the Reverſal of an At- pl. 16. 
binder of Treaſon or Felony is to be allowed without an expreſs War- At. 
: f r. Nona. 50. 
8. rant from the King, or the Conſent of the Attorney General. . * 21 H. 7.13. 


Sect, 13. 4thly, That an Attainder of Felony of a Perſon who had a- Pl. 16. 


ny Lands, ſhall never be reverſed by Writ of Error ® without a Scire fa- . 


cias againſt all the Ter- tenants and Lords mediate and immediate; but it nominis, 2. 3. 


H. „% 

ar 1 " [ettled, That ſuch Sc:re facias is not neceſſary in the Caſe of High Trea- 8 
C Jon. Alto it is ſaid, That it is not neceſſary in the Caſe of F elony when 21 Ed. 4. 15. 
"TS oh ſuggeſted on the Roll that the Party had no Lands, and the Attorney 2. 1 
5 j General confeſſes it. 15 | 7 Fir 2 5 ; 
TH Sect. 14. 5tbly, That it hath been ? ſettled, That the Statute of 33 H. 24, 43. 

*, 7h 4 29. which enacts, That if any Perſon ſhall be attainted of High Treaſon Muay 2 
* the Courſe of the Common Laws or Statutes of this Realm, that in every 16. Reſp. 21. 
4.1 3 Caſe, every fuch Attainder by the Common Law ſhall be of as good Nona. 17 
i EY Value, Force and Effect, as if it had been done by Authority of bt 8-070 
ON — is to be intended of lawful Attainders by due Courſe of the Bro. Idempn. 
1. . ommon Law, and not of erroneous and void Attainders, which therefore * 3, 
1 be avoided in the ſame Manner as before. | Piz. Idempn. 
den 33 , p > : | | LE ncmi. 3,6, 7. 
pinion = F. N. B. 268. Lett. B. F. N. B. 268. Lett A. Bro. Idemp. nominis, 3, 4, 11. 14 H. 4. A Fire, 
el, 54 | F: 8 5. 21 Ed. 3. 36. b. Cont. Fitz. Idemp. nominis, 4. Bro. Idemp. nominis, 6. Long quinto Ed. 
0.10 5 Us 15 itz. Idemp. nominis, 3. F. N. B. 268. Lett. B. Bro. Idemp. nominis, 2, 11. 9 H. 4. 3. h Cro. 
is perl alk 55 * 355. 5 Co. 111. a. Owen 147, 148. 1 Leon. 3 25, 326. Salk. 295. Shower 13. i Vide 
4 288 07 . 6 1 H. 7. 13. b. Bro. Err. 135. 1 Sid. 69. 1 Bulſt. 71. 3 Mod. 42. 1 Ro. Rep. 175. 
che (awe 4 3, Pl. 20. 1 Keb. 141. pl. 11. 1 Sid. 316. 22 E. 4. 37. b. 3 Keb. 29. 4 E. 4. 10. pl. 14. Fitz. Err. 


H. 7. 5 b. 4 Ed. 4. 10. pl. 14. The Queen and Strafford, Mich. 12 Annz, upon Examinati 
14. ; „upon Examination of all the 
re dents, ? 2 Salk. 495. pl. 5. Vide 3 Keb. 29. 53 Inſt, 214, 215. 1 H. H. P. C. 353. | | 


46% Of avoiding udgments, &c. © Book 1 

» Whichis Seer. 15. Gfhly, That it is alſo clear, That the Statute of » 2g Elz 

2 5. which enacts, That no Record of Attainder that then was of High 5 & 

printed ta- here the Party is or hath been executed, ſhall be reverſed, avoidedyy he 

ma by a ed by any Pleaor Writ of Error, extends not ® to Attainders ſince that Tr 

4 © 5 Ser. 16. 7thly, © That it hath been holden, That a Writ of Error by 
| in the King's Bench of an Attainder before the Lord High Steward. 


3 And now I am in the ſecond Place to ſhew the Effect of the Avoidy 
* 1 Sid. 208. of a Judgment, as to which I ſhall take Notice only of the follo 
Particulars. 8 


0 Seck. 17. 1½, That it is“ agreed, That after an Outlawry of I 

1 3 or War kd the Party ſhall be put to * plead to the Indie 
144: 164, or for that ſtill remains good. 5 ” IO 
„„ p, Sf. 18. 2dly, That it is ſaid by Sir Edtward Coke, If the Julyen 
18 Ed. 4.9. be erroneous, both that, and the Execution thereupon, and all former pp. 


11304 * ceedings ſhall be f reverſed by Writ of Error; but if the Execution be em. 


Ero. Ja. 464. neous that only ſhall be reverſed. 3 5 

Fir Error, Sec. 19. 3dly That it hath been = adjudged, That if the King gam 
88 265. Over the Lands of a Perſon outlawed for Treaſon or Felony, and dtr. 
© That the wards the Outlawry be reverſed, the Party may enter on the Patentee, 


_ 4 1541 and needs neither to ſue a Petition to the King, nor a Scire facius 2ainſ 
Cauſes. the Patentee. 

Fitz. Err. 41. 8 , : R | 
37 H. 6. 17. Bro. Utlagary, 28. 20 Hf. 6.3. a. Abridged Fitz. Protection, 11. Bro. Utlagaty, 74. Cn. 
tra 21 H. 6. 50. pl. 3. Abridged Fitz. Nonſuit, 6. Bro. Utlagary, 24. Vide Bro. Utlagary, 35. z lat. 2, 10 
t 1 And 188 8 | | 


CHAP 


Of Execution and Reprieve. 


A ND now nothing remains but to ſhew in what Manner a Peri 
condemned is to be executed or reprieved ; as to which, having ſhewt 
already, Ch. 30. Se. 8. That a Perſon attainted, ſtanding mute to a De- 
mand why Execution ſhall not go againſt him, ſhall not be awarded to bs 
Penance, but to the ordinary Execution proper for the Crime, I ſhall i 
ther obſerve only the following Particulars, | 


Sect. 1. Firſt, That the Court of King's Bench hath not only Power 
to award Execution againſt Perſons attainted there, but alſo againk Fer 
1 Sid. 72. ſons attainted in Parliament, or any other * Court, the Record of tber 


| Keb oe Attainder, or a Tranſcript thereof, being firſt © removed into the Coun of 


* > 44: King's Bench, and themſelves brought thither by * Habeas Corpus. 

ſect. 18. | 9 | | | 

02 H. H. P. E. 4. Poph. 131. Cro. Ca. 176. ; Cro. Ja. 495. e Cro. Ca. 176. Cro. Ja. 495- I Sid. 72 L. 
61. 1 Keb. 244. 9 Cro. Ca. 176. Cro. Ja. 495. 1 Sid. 72, 73. | | þ 


4 : af, 1. 


Chap. 51- | Of Execution and Reprieve. 463 
Seck. 2. 2dly, That Execution ought not to be awarded into a dif- * Cro.Ca.196. 
ſerent County from that wherein the Party was tried and convicted, ex- J. 
cept only where a Record of Attainder is removed into the Court of Co. Ca. 156. 
King's Bench, which * may award the Execution in the | fame County 
in it fits. 9 Dos a In E $4 
1 3. 3dly, That where a Perſon attainted hath been at large after 8 by ag 
his Attainder, and afterwards is brought into, Court and demanded why A Jult. 
Execution ſhould not be awarded againſt him, if he deny that he is the; H. Hi. p. C. 
game Perſon, it ſhall be“ immediately tried by a Jury returned for that Mn 
ſe. 0 | SS ; 1 i 
ot 4. 4thly, That the Court may command Execution to be done Whether the 
without any K 5 | my == 4 
Sef. 5. 5thly, That it is © holden by Coke and Hale, That no Execu- 1 Calle. 
tion can be warranted unleſs it be purſuant to the Judgment, and there- ges on ſuch a | 


: fore that it cannot be altered by the King, as from hanging to beheading. 5 44 8 
t pet fince there is a great Number of Precedents, where ? Men condemned $A 6 
2 to be hanged for Felony, and Women condemned to be burnt * for Trea- Finch of 


ſon, have been beheaded by Force of a ſpecial Warrant from the King to 7M Ki f | 
| that Purpoſe; and fince * Bracton and * Staundforde and the! Year-Book of 2 H. H. F. c. 
25 H. 6. ſpeaking of this Matter, are not fo expreſs as Coke and Hale, 


but 409. 
{ay only in general, That the Sheriff cannot lawfully behead a Man who N af 


times Execu- 
is only condemned to be hanged; by which they may perhaps intend no . 
more than that he cannot lawfully do it of his own Authority; I ſhall manded by 


| 5 Writ, as in 
leave this Matter to be farther conſidered. However it is agreed, That sir Walter 
where Beheading is Part of the Judgment, as in Caſe of High Treaſon, Raleigb's 


the King may w pardon all the reſt, and conſequently in ſuch Caſe the „ 1 
judgment will be well executed by Beheading only. | nd in Lord 
dect. 6. Gthly, That it ſeems ® agreed at this Day, That an Execution On 
cannot be lawfully executed by any but the proper Officer: Trial, Vol. 2. 
Seck. 7. 7thly, That it is clear, That if a Man condemned to be 5 704, 705: 
hanged, come to Life after he be hanged, he ought to be hanged again ; nay oc 
for the Judgment was not Executed till he was dead. ol the Lieu- 
Sect. 8. 8thly, That it ſeems agreed, That every Court which has Pow- tenant of the 


: | 085 ; K Tower, and 
er to award an Execution, has alſo of Common Right a diſcretionary Pow- beheaded or 


beheaded on- 
| er of granting a Reprieve; as ? where a Perſon pleads a Pardon defective ly. 


, . - | 5 1 f My og 

in Point of Form, but ſufficiently ſhewing the King's Intention of Mer 17 n 0 iq 

| or where it is 1 doubtful whether the Offence be not included in a general 12 Co. 130. 
dtatute-Pardon; or * whether as it is laid in the Indictment, it amounts to H. P. C. 272. 


ſo high a Crime, as that with which the Priſoner was charged. And it 7 . 


a | ; 411. 
ſcems * agreed at this Day, that Judges continue to have this Power after and accord- 
their Commiſſion is determined. ingly Lord 


Dacres, Lord 
| | | | | | | Stourton, and 
| banchar, a Scotch Lord, were hanged for Murder. 3 Inſt. 211, 212. 9 Co. 121.b. © Lord Hungerford in 32 H. 

s. z Inſt. 211. Duke of Somerſetin 5 Ed. 6: 3 Inſt. 211. Lord Audley in 6 Car. 1. State Trials, Vol. 1. f. 

271. D® Queen Catherine Howard, Lady Jane Grey, Counteſs of Salisbury, Lady Alice Liſle. i Bracton 104. b. 
| Vide 3 Inſt. 217. k. P. C. 13. a. 135 H. 6. 38. * H. P. C. 273. 3 Inſt. 31, 52, 212. 12 Co. 130. 

Supra ch. 37. ſect. 12. 3 Inſt. 31. It is ſaid, That ſuch a Pardon muſt be under the Great Seal; but it ſeems ad- 
mitted, that it may be by Writ. State Trials, Vol. 2. f. 704, 705. 8ee B. 1. ch. 28. ſet. 8, 9. 2 H. H. P. 
, - . *6Ed. 4.4. Fitz. Coro. 335. Finch of Law 389, 467. 2 H. H. P. C. 412. Vide ſupra ch. 48. 
= 7- P26 Aff. pl. 46. Abridged Fitz. Office de Court, 34. 4 Dy. 238. pl. 9. Dy. 299. pl. 23. 
* Dy. 205. pl 5. Supra ch. 6. ſect. 7. | 


Seck. 9. 
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*H.P.C. - 
272. 


2 H. H. P. C. 


413+ 
3 Inſt. 17. 
if 
before jũuſti- 
ces of Peace, 
Keilw. 5 1. a. 
58. P. C. 198. 
Letter C. 
22 Aſſ. pl. 71. 
Abridged 
Fitz. Coro. 
180. 
Bro. Coro. 8 8. 
4 3 Inſt. 17. 
Finch of Law 


478. 

S. P. . 198. Letter. EL ; Va 
f. 612. Fitz. Coro. 253, 410. 23 Afl. pl. 2. Abridged Bro. Coro. 97. Fitz. Coro. 188. 25 Ed. 3. 42. b 4 
bridged Fitz. Coro. 130. 


Law 478. 


Bro. Coro. 97. Fitz. Coro. 188. 
s Finch of Law 478. 

Trials, Vol. 4. f. 611. S. P. C. 198. Letter C. 3 Inſt. 17. 
Letter C. and in 2 2 Aſſ. pl. 71. Abridged Fitz. Coro. 180. Bro. Coro. 88. it is expreſly ſaid, That the Inquiry yas 
whether the Woman were enſeint with a live Child or not. 
Fitz. Coro. 120, 168, 388, 240, 410. 22 Aſſ. pl. 2. 25 Ed. 3. 42. b. 
Pain, 11. tis ſaid only, That the Woman was found enſeint or pregnant. 


againſt her upon her Conviction. Alſo it is ſaid both by * Staundfrd n 


Of Execution and Reprieve. Book 1 

Get. 8 gthly, That it is clear » That if a Woman quick with Chi 
be condemned either for Treaſon or Felony, ſhe may alledge her woe 
with Child in Order to get the Execution reſpited, and thereupon the e 

riff or Marſhal ſhall be commanded to take her into a private Room, and 
impanel a Jury of * Matrons to try and examine whether ſhe be quick wh 
Child or not; and if they find her quick with Child, the Execution (1 
be reſpited * till her Delivery. But it is agreed, That a Woman * dm 
demand ſuch Reſpite of Execution by Reaſon of her being quick with (4; 
more than once; and that ſhe can neither fave herſelf by this Means on 
5 pleading upon her Arraignment, nor from having * Judgment pronouncy 


at 
( 


Coke, That a Woman can have no Advantage from 


being found with Child 
unleſs ſhe be alſo found quick with Child. | | 
State Trials Vol. 4. f. 612. S.P. C. 198. Letter C. 3 Inſt. 17. State Tah 


12 Aſſ. pl. 11. Abridged Fitz. Coro. 168. Bro. Coro. 72. Bro. Pain, 11. «fg 


S. P. C. 198. Letter C. Fitz. Coro. 168, 253. 3 Inſt. 17. H. P. C. 272. 23 AT. pl. 2. 
25 Ed. 3. 42. b. Abridged Fitz, Coro. 130. 12 Aſſ. 11. Bro. Coro, 72. pi; 


3 Inſt. 17. 22 Aſſ. pl. 71. Abridged Fitz. Coro. 180. Bro. Coro. 88. 


h 
2 H. H. P. C. 413. = 


ig Inſt, 17. 8. P. C. 198, 


See alſo H. P. C. 272. and Finch of Law 438, Ye 
12 Af. pl. 11. Bro. Coro. 52. Bn, 


Notes and Additions to the Second Book. 8 


HE Court of Honour is no Court of Record, and therefore cannot enforce Page 14. No [1] 
the Payment of a Fine by Impriſonment, Far. 128. where (Page 125 
4 129.) ſee the Caſe of a Prohibition upon a Suit by Libel in this Court, 
+ ſcandalous Words, and the ſame Cafe in Salk. 553. N 5 
„ H. H. P. C. 35. fays, only that Juſtices of Gaol- Delivery may receive Appeals Page 25. N [2] 
\ Bill againſt any Perſon being in Gaol. In the Beginning of the fame Page in- 
4 it is aid, that the Juſtices of Gaol- Delivery may take an Indictment againſt one 
to Bail, as well as if he were actually in Gaol. But the Books there cited do not 
port this Opinion; for 39 H. 6.27.6. and 9 Ed. 4. 2. a. ſeem only to prove 
ut one mainpriſed is not ſuppoſed in Cuſtody ; and 21 H. 7. 33. 4. proves no 
Pore, than that if one in cuſtodia Mareſchalli be let to Bail, yet he ſhall anfwer a 
il; and this is faid to be per curſum curiæ. 855 5 
The Opinion, that Juſtices of Aſſiſe may deliver Gaols without any ſpecial Com- Page 29. No [3] 
Won, is taken Notice of in 2 H. H. P. C. 403. but it is farther obſerved, that this 
not been uſed, and that it is not ſafe without a Commiſſion of Gaol- Delivery. OE, 
| By Stat. 9 Geo. 1. c. 7. ſect. 3. For the greater Eaſe of Juſtices of Peace for Coun- Page 37. Ne [4] 
, it is enacted, That if any Juſtice of Peace ſhall happen to dwell in any City, or 
ber Precinct, that is a County of itſelf, ſituate within the County at large, for which he 
be appointed Fuſtice of Peace, although not within the ſame County, it ſhall be la- 
for any ſuch Fuſtice to grant Warrants, or Orders, at his own Dwelling-Houſe, tho 
t of the County where he is authorized to aft as a Juſtice of Peace, and in ſome City 
Precinft adjoining, that is a County of itſelf ; and that all ſuch Warrants or Orders, 
nd the Afts of any Conſtable, Overſeer of the Poor, Surveyor of the Highways, &c. 
Obedience to ſuch Warrant or Order, ſhall be good and effectual in Law. Provided 
hat nothing in this Af ſhall extend to give Power to the Fuſtices of Peace for the Coun- 
es at large, to hold their General Quarter-Seffions of the Peace, in Cities or Towns, 
hich are Counties of themſelves, nor to impower Fuſtices of Peace, Sheriffs, Conſtables, 
r other Peace Officers, to aft in any Matters ariſing within ſuch Cities or Towns, 
ut that all ſuch Actings ſhall be of the ſame Effect, and no other, as if this Aft had 
ver been made. | | | | 
The Chief Juſtice of the King's Bench is, by Virtue of his Office, the Chief Page 42. N* [5] 
oroner of England, 2 H. H. P. C. 53. and ibid. p. 5. the like is affirmed of the 


* of King's Bench, which therefore may take Appeals of Death, Sc. by Bill. 
uſt. 73. | 


— 


by chooſing another Coroner, the Power and Authority of the firſt ipſo fafo ceaſes, Page 44. No [6] 
ab. 109. | | | | 


oy, TIE of the Verge was antiently appointed by the King's Letters Patent. Page 46. Ne Cy] 
a, H. F. C. 54. 


| It is a Matter indictable, to bury a Man that dies a violent Death, before the Co- Page 48. No [8] 
oner's Inqueſt have fat upon him. Far. 10. per Holt. 


n Inquiſition of any other Felony, than the Death of a Man; only by the Cuſtom 
df Nerthumberland, 


eee the Coroner has Power to inquire of other Felonies. 35 
6.27. | 


© may outlaw the Defendant. 2 H. H. P. C. 67. | = 
dir Maithew Tale ſays, That the Coroner being the principal Judge, a Certiorari Page 51. Ne [14] 
o remove a Bill of Appeal may be directed to him alone. 2 H. H. P. C. 67. 
f there be two Coroners in a County, one may execute the Writ, as in Caſe Page 52: Ne [12] 


an Exigent, but the Return muſt be in the Name of both. 2 H. H. P. C. 56. 


6C : The 


In 2 H. H. P. C.65, 66. It is expreſly ſaid, that the Coroner hath no Power to take Page 50. No [9] 


Though by Magna Charta, c. 17. the Coroner cannot determine the Appeal; yet Page 51. N* Co!) 
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Page 53. Ne [13] 


Page 54- No [14] 


Page 62. Ne [15] 


Page 75. No [16] 


hall leave Notice in Writing at the Dawelling-Houſe of ſuch Conſtable, &c. diſniin i 


of Cofts, in Caſe Fudgment fbgll be againſt ſuch Plaintiff. 


one Moiety to the King's Majeſty, and the other Moiety to ſuch Perſon who ſhi ju jt 


Page 77. Ne [17] 


Page 77. No [18] 


Page 79. N“ [19] 


it be ſuggeſted on the Part of the King, or Almoner, that he mes fal TA 


\ 


Notes and Additions to the Second Bock. 


The Reaſon given in 1 H. H. P. C. 363. why the Finding of the Jury » 
Trial (as to the Flight) ſhall not avoid the Coroner's Inquiſition, is, becauſe the te 
beſt for the King; and Fit. Forferture, 35: ſeems agreeable to this. 

If the Inquiſition ſuper viſum Corporis had been quaſhed a long Time (as 2 Yew 
after the Death, a Melius inquirendum might have been granted, but not .,. © 
Inquiſition ſuper viſum, Ec, yet where the Coroner had actually taken ſuch " 
Inquiſition, a Melius inguirendum was denied; for faftum walet quad fierj 30 440 
Carth. 72. ; 4 | 

It # & Coroner's Inqueſt find the Death of the Party to be per Infortuniun, 


ad 


a Melius inquirendum ought not to be granted; and if granted, and an Taging 
talen, it has been held void. 2 Aud. 204. by the Stat, 28 £4. 3.c.9, 11.11 pe 
415. 1 H. LP. C. 39, 09, | 8 5 1 

2 11. H. P. C. 88. ſays generally, That by Law a Conſtabie may male ; h. 
puty, and he js within the 7 Fac. 5. to plead the general Iſſue, Moor 845. fl 11, 
Vet in 1 H. H. P. C. 581. it is ſaid, That if a Warrant be directed to a Conſt, 
he muſt execute it himſelf, and may not ſubſtitute ano ter. 

By the Stat. 8 Geo. 2. c. 16, (for the Amendment of the Law relating to Aan 
on the Statute of Hue and oy it is enacted, ſect. 1, That no Perſan ſhall nuns 
any Aftion againſt any Hundred, by Virtue of the Statutes 13 Ed. I. and 2) El, c 
unleſs he ſhall, over and befides the Notice already required, with as much mmm 
Speed as may be, 1 any Robbery on bim committed, give Notice thereof to m of th 
Conſtables of the Hundred, or ts ſome Conſtable, Boſhalder, Headborough, or Tikiug 


of ſome Town, Pariſh or Tithing, near the Place wherein ſuch Robbery ſhall hem ꝙ 


ſuch Notice, ſo far as the Circumſtances of the Caſe will admit, the Felms, a tk 

Time and Place f the Robbery , and alſo ſhall, within twenty Days, cauſe Mia u 
given in the London Gazette, therein likewiſe deſcribing the Felons,. and 'the Tim al 
Place, together with the Goods æpbereof be was robbed ; and ſhall alſo, before Ain x. 
commenced, go before the chief Clerk or Secondary, or the Filazer of the County ulm 
ſuch Robbery ſhall happen, or the Clerk of the Pleas of that Court, wherein ſuch An 
1s. intended to be brought, or before the Sheriff of the County, and enter into a Bud 
the High Conſtable of the. Hundred, in the penal Sum of 100 1. with two ſufficient Wt 
ties to be approved of by ſach chief Clerk, &c. with Condition for ſecuring to ſuc ll 
Conſtable (who is required io enter an Appearance, and defend ſuch Action) the Pam 


And it is farther enacted by. the ſaid Statute, ſect. 11, That every Conſtable, Bi 
holder, Headberough, or Tithingman, to whom Notice ſhall be given, and every Conf, 
&c. of any Town, Pariſh, Hamlet or Tithing, within the Hundred, or the Trudi 
within the Precin#t thereof, wherein ſuch Robbery ſhall happen, as ſoon as the ſamt Jul 
come to his Knowledge, ſhall with the utmoſt Expedition make freſh Suit, and Hut al 
Cry after the Felons ; and if any Conſtable, &c. ſhall offend in the Premiſes, cum j 
Offender ſhall forfeit 51, = : | 1 
Sect. 12. Every Ferfeiture hereby incurred ſhall be recovered with Coſts, ant fl 


the ſame within fix Months after ſuch Forfeiture incurred. | 

But an Aſſault, with an Intent to rob, is now made Felony, by 7 Ces. 2. <3 
See the Additions to Book 1. No [37] Es: od 

It ſeems, that to make an Arreſt of a Night-Walker juſtifiable, there ought to 
probable Cauſes of Suſpicion; and ſo it was ruled in the Cafe of the Queen and * 
Mich. 1709. for the Murder of Dent, who was killed in aiding the Conſtable, vi 
had taken up a Woman walking the Street, upon Suſpicion of her being of ill Fant 
C. J. Holt delivered the Opinion of the Court, that it was not Murder, and that k 
was not lawful, even for a legal Conſtable, to take up a Woman upon a bar 
picion only, having been guilty of no Breach of the Peace nor any unſav 
2 H. H. P. C. 89. in Notis. I OE” OE 
By Stat. 9 Geo. 1. c. 22, ſect. 12. it is enacted, That if any Perſon ſpall 1 
or, cauſe to be convitted, any of the Offenders againſt this AF, (commonly called by 7 
Act; See the Additions to Book 1. No 56) and ſhall be killed, or n 
10 loſe an Eye, or the Uſe of any Limb, in apprehending, or endeavouring #0 75 0 
any ſuch Offenders, upon Proof thereof made at the General Quarter-S ions of i , 

2 ; 


Notes hal ail dinons to the Second Boo: 


The Juſtices ſhall g give u Certificate thereof 10 ſuch Perſon ſo whinded, or 10 the 
— or Adminiſtrators 1 of the "Perſon killed, by which be vr "they thall be intitled to 
r of 2 Sheriff of the *. The Pounds, which Sum, the Sheriff is required 

2 7 * 10 the wid: to whom fuch Corea is 


By the Stat. 8 Geo. 2. C. 16. { for the Amendment of the Low raiding to Actions on hs 79. Ne ny 


| be Statute of Hue and Cry) Any Perſon who ret apP prehend a Felon within the 
ie limited by that Abt, Ach the Hundred ſhall be diſcharged, ſhall be in- 
l 1 Reward of an Pornds ws, 1 ſhall be raiſed on the Hundred by a Tax- 


x7 "having been enacted by Star, 9 Goo. 2. c. 35. (for preventing the Clandeſtine 
running. of Goods) ſect. 10. fer forth more at large in the Additions bo B. 1. No [76] 
ny lh Perfons, to the Number of three or more, armed with Fire Arms, Sc. d 
, ſting in the clandeſtine running of Goods, ſhould be guilty of Felony, It is far- 
ther enacted, | 

ng Sect. 11, That every Perfon who hal apprehend any Perſon gal of the Offences loft 
1 mentioned, bull have, for every Offender convicted, 50 l. and if any Perſon ſhall be 
maimed, or dangerouſly wounded, in endeavouring to apprehend ſuch Offenders, every Per- 
m ſo maimed or wounded, ſhall, upon ſuch Conviction, have 50 l. over and above any 
other Reward 3 and in C oft any Perſon ſhall be killed in Purſuit after ſuch Offenders, 


tat 
th 
2 the Executors or Adminiſtrators of fuch Perfon killed (upon Certificate of the Fuſtices 7 
of 
" 
be 


Aſize, or the tro next Juſtices of Peace, of 165 Pena s being ſo killed) 1 have 50 
2 e | 

Set. 15. If any Officer of the Cuſtoms or Een all be maimed, ar dangerouſly 
rounded, by any Offenders herein laſt mentioned (in ſect. 13. See the Additions to 
B. 1. Ne 1761) in the Execution of his Office, or in apprebending ſuch Offenders, all fuch 


on BO ficers and Perſons ſo maimed and wounded, ſpall, upon the Conviction of ſuch Offenders, 
btn have 50 l. over and above any other. Reward ; and in Caſe any Perſon be killed in the 
4 W111 cbending ſuch Offenders, the Exerutors or Adminiſtrators of ſuch Perſon killed, 


[upon Certificate of the Fuſtices of Aſſize, or the two next vu F Peace) ſhall have 
50 l. over and above any other Reward. | 


And it is to be obſerved, that not only 1 Apprehending, but alſo the Diſcover- 
g and Convicting Runners of Foreign Goods, is rewarded; for which Purpoſe it is 
enacted by Stat. 8 Geo. 1. c. 18. ſect. 8. That any Perſon diſcovering and convicting a 


„ N unner of Foreign Goods (within that Act) ſhall have 40 l. over and above any other 
Mah var be may be intitlid to, on Account of Goods conveyed away, which ſhall be re- 
end veered by Means of ſuch Diſcovery, or on Account of the Penalties recovered for the 
we jo WR inning the ſaid Goods, fo as the Value of fuch Goods recovered for the Uſe of his Ma- 
. TY hal exceed 50l. 
ule And by Stat. 9 Geo. 2. c. 26. ſect. 16. it is enacted, That if any Perſon ſhall, 


vithin three Months after any of the Offences laſt mentioned (in ſect. 13. See the Ad- 
litions in B. 1. Ne [76]) have been committed, diſcover to the Commiſſioners of the Cu- 
om or Exciſe, any Perſon guilty of futh Offence, ſo as ſuch Offender be convicted, ſuch 


U _— ſhall have 30 l. Jer every Offender ſo convitted, over and above any other 
Weward, 


Eu to be adopted by Sir Matthew. Hale in his Summary of the Pleas of the Crown , 
ut his Hiſtoria Platitorum Coronæ, Vol. 1. p. 579, 580, 583. and Vol. 2. p. 79, 80, 
07 1 110. is very full to the contrary, and Vol. 2. p. 119. he fays, If a Juſtice of 


I in ace have Juriſdiction in the Cafe, (as in Felonies and Breaches of the Peace, and 
as F n in High Treaſon, ſo far as it is a Breach of the Peace) tho' he err in granting 


8 Warrant, yet the Officer that executes it is excuſable. 


WE" of a Juſtice of Peace, without any Warrant, or any Cauſe alledged, was held 
ihable. Moor 408. pl. 55 1. 1 H. H. P. C. 585. 


ded 1 | = iſt, That they are not to be granted without Oath, made before a Juſtice, of 
A My committed, and that the Party complaining has probable Cauſe to ſuſpect 
are in ſuch a Houſe or Place, and do ſhew his Reaſons for his Suſpicion ; and 


therefore 


The Opinion of Sir Edward Coke 4 Int. 177. taken Notice of in this Section, Page 83. No [21] 


rr 
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| An Arreſt by a Conſtable, or * Perſon, by the Command, and in the Pre- Page 83. No [22] 


As to Warrants to ſearch for ſtolen Goods? Sir Matthew Hale lays Joan theſe Page 84. Ne [23] 
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+ #4 


5 dor ate po 


zuaͤly, They ſhould be directed to Conſtables, &c. and not to private Parte, f 


ought to command, that the Goods found, together with the Party in whole 


1ſt, Whether the ſtolen Goods be in the ſuſpected Place, or not, the Offer 
Day-time may enter per Oftia aperta. 2dly, If the Door be ſhut, and _—_ 
mand it be refuſed. to be opened, the Officer or Party may juſtify breaking Oy 
cuſed; but it ſeems the Party that made the Suggeſtion is puniſhable in ſuch 105 


for as to him, the Breaking of the Door is in eventu lawful, if the Goods be thee; 


Page 85. Ne (24) But Sir Matthew Hale, in his Hiſtoria Placitorum Coronæ, V. 2. p. I08, 10g, 


Coke's Opinion, that the Party may arreſt one on his own Suſpicion, bu na by 
Warrant of a Juſtice ; it is ſaid, that the Law is not ſo, and that the conſtant Papa 


„„ Coke delivers it. NE 
Page 87. No [25 But. in 1 H. H. P. C. 579, 580. it is ſaid, that upon a Warrant for probe 
Cauſe of Suſpicion of Felony, the Perſon to whom ſuch Warrant is direcel ny 
break open Doors to take the Perſon ſuſpected, if upon Demand he will not fi. 
render himſelf, as well as if there had been an expreſs and poſitive Charge of It 
| Ilony ſworn againſt him. 7 Dt hn | 
Page 94. N* [26] According to Sir Matthew Hale, Lord Coke, 2 Inſt. 190. in ſaying generally, tht 
the Writ of Mainprize is taten away, is certainly miſtaken ; for this Writ hath ſil 
it's Uſe in Caſes of Perſons committed by Juſtices of Peace, and in ſome ode 
| Cafes. See 2 H. H. P. C. 142, 143. CCC 
Page 96. No [27] Manudatum Domini Regis in the Stat. of Weſtm. 1. according to Hale, is not i. 
tended of the perſonal Command of the King; for regularly, as the King cannot u 
Perſon arreſt or impriſon, ſo he cannot command another to impriſon ; but it mil 
be done by ſome Order, Writ, or Proceſs of ſome of his Courts. And though 
| a Mandate be by Commiſſion under the great Seal, it is void. 2 H. H. P. C. iz. 
Page 98. N*[28] Manner, or Mainer, is by Sir Matthew Hale called Mainouvre, or Mains, alt 
| manu opere, 1 H. H. P. C. 187, 348, 349. 2 H. H. P. C. 133,:156. And Lond 
ſays, it was antiently called Hand-habbend and Backberend, which Bratton and Brill 
ule for furtum manifeſlum. Quære if it may not be derived from the French, Ma 
| avoir, which anſwers to the Saxon, Hand-babbend. _ . © 
Page 106. No [29] It was reſolved by all the Judges in England, 7 Car. 1. that a Man is rot bil. 
able for Manſlaughter; and Chief Juſtice Hyde ſet a Fine of 20 J. on 2 Jui d 
Peace, for bailing a Man in ſuch a Caſe, 2 H. H. P. C. 138, 139. where it's i 
ther faid, that two Juſtices of Peace, whereof one of the Quorum, cannot 3 
even in the Caſe of /e defendendo, if the Fact be apparent; or if the Par - 
dicted of Manſlaughter, though but /e defendendo. But that the Statute of M4 
minſter 1. which takes away Bail, in Caſes of the Death of a Man, muſt be 
when the Offender is certainly known; for it generally provides that Perſons 
 _____ upon light Suſpicion ſhall be bailed. ENG : ” 
Page 111. Ne [350] The Caſe here cited from Shower 100. is more fully reported in Carth. 1 5 
133. It was the Caſe of the Earl of Salisbury, who was impeached for High I = 
in the Convention Parliament, 1 V. & M. for being reconciled to the Ch. 
Rome, and committed to the Tower, where he continued till the next * ral 
And it appears from this Report, that the Parliament was adjourned at 5 1. 
of the Motion for bailing the Earl, and that the Court refuſed to bail h * 
2 | | 
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e ſhort Adjournment, the Parliament being the proper Place ſor an Appli- 
2 N and as to Lord Danby's Caſe, wh . bailed, though com- 
1 red by the Peers in Parliament, and which was here cited by the Counſel for the 
* it was ſaid, the chief Reaſon for bailing him was, becauſe the then Parlia- 
gent was prorogued, and the Time uncertain for it's Meeting again, and fo no Pro- 
ect of applying himſelf that way; beſides, he was denied to be bailed by ſeveral 
udges < B. R. until Chief Juſtice Jefferies came in. The Court alſo cited the 
ne of Lord Stafford, who was committed by the Houſe of Peers, and notwith- 
| anding the Diſſolution of that Parliament, yet he continued a Priſoner, and was 
ad upon the ſame Impeachment, convicted and executed; which fully proves, that 
ommitments by the Peers are not made void by the Prorogation or Diſſolution of 
» Parliament. This is alſo confirmed by the Caſe of Lord Danby, who was bailed 
ö appear at the next Seſſions of Parliament, which was an Affirmance of the Com- 
ment, and a plain Proof of the Opinion of the Court, that the Commitment was 
+ avoided or diſcharged by the Prorogation of the Parliament. As to the Plea of 
don in this Caſe of the Earl of Salisbury, vide infra Ne [gg]. 
In tin. 56, Lord Danby's Caſe, it is ſaid by Pemberton, Ch. Juſt. that if one 
detained after a Prorogation, an Action of falſe Impriſonment lies. But ſee the 
regoing Caſe of the Earl of Salisbury, and Skin. 163. | 1 | 
| Sir Matthew Hale is of Opinion, that the Gaoler may juſtify in falſe Impriſon- Page 119. N* [31] 
ent, by Virtue of a general Warrant for Felony, and that (contrary to the Opi- 
ion of Lord Coke) if an Eſcape be ſuffered willingly by the Gaoler, on ſuch War- 
Wnt, it will be Felony in him. 2 H. H. P. C. 123. This is allo aſſerted in 1 H. H. 
C. 505, 596. which fays farcher, that if the Miitimus be general, and contain 
o certain Cauſe, tho? the Gaoler is not bound to receive the Priſoner upon ſuch 
ittimus 3 yet if he be acquainted what the Crime is for which he is committed, 
nd ſuffer him voluntarily to eſcape, it is Felony. For if a private Perſon or Con- 
able arreſt a Man for Felony, and carry him to the common Gaol (as he may do, 
y 13 Ed. 4. 9. and the Gaoler is bound to receive him, by 4 Ed. 3. c. 10.) if the 
onſtable, or Perſon that delivers him, acquaints the Gaoler it is for Felony, it is at 
he Peril of the Gaoler if he lets him eſcape; and yet there is no Mittimus in that 
aſe, but only Notice ore tenus. | | | Ot "i; 8 | 
The Omiſſion of the Words, until he be delivered by due Courſe of Law, makes Page 120. N* [32] | 
o Nullity in a Juſtice of the Peace's Mittimus. 3 Keb. 531. New Abr. Vol. 1. p. 38 1. 
Ind according to Hale, though a Mittimus for Felony want the regular Conclu- 
dn (till he be delivered by due Courſe of Law) yet this will not excuſe. the Breach of 
Priſon from Felony. 1 H. H. P. C. 609. So if the Cauſe be expreſſed, and the 
oncluſion irregular, as till farther Order given by the Juſtices, yet a Breach of Pri- 
dn, or voluntary Eſcape, under ſuch Warrant, will be Felony. And ſuch Warrants 
pill be good Juſtifications in falſe Impriſonment. 1 H. H. P. C. 584, 595. 
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7 [t is alſo to be obſerved, that a Commitment, grounded on an Act of Parliament, Page 120. Ne [33]. 
ght to be conformable to the Method preſcribed by it. As where the Mayor of 
* orthampton committed the Church-wardens for refuſing to account before him, 


Wd the Warrant concluded in the common Form, until they be duly diſcharged ac- 
ung io Law; upon the Return of an Habeas Corpus, the Court held the Com- 
tment void, becauſe the Warrant ought to have concluded, there to remain until 
+ ſhall account, as the 43 Eliz. 2. appoints. And a Difference is, where a Man is 
Wmmitted as a Criminal, and where only for Contumacy : In the firſt Caſe, the 
ommitment muſt be until diſcharged according to Law, but in the latter until he com- 
y. Carth. 152, 153. So alſo where one Bracey was committed by Commiſſioners of 
de Statute of Bankrupts for refuſing to anſwer, and they concluded their Warrant, 
il be conform himſelf to our Authority, and be thence delivered by due Courſe of Law,; 
pon the Return. of an Habeas Corpus he was diſcharged, for the Statute only im- 
wers them to commit until he ſubmit himſelf to be by them examined. Carth. 153. 
So in Yaxley's Caſe, who was committed by the Earl of Nottingham, Secretary 
Late, by Virtue of 35 Eliz. c. 2. for refuſing to anſwer whether he was a FJeſuit, 


a | mimary, or Maſſmg Prieſt ; the Concluſion of the Commitment being, there to re- 
7 wy until be ſhall be from thence diſcharged by due Courſe of Law, when the Words of 
Statute are, until he ſhall anſwer unto the Queſtions. The Court held the Com- 


Kment ill; And they aſking the fame — of the Defendant, and he anſwer- 
ing 
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Page 132. Ne [40] 1 H. H. P. C. 602. ſhews that which is here called the better Opinion, to a. 
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ing openly and directly in the Negative, he was diſcharged. Carth. 291; Ker * 
Caſe of Baxter, Mich. 20 Car. 2. in C. B. New Abrid. Vol. 1. p. 382, 

Page 125. No [34] A lawful Commitment may be for Suſpicion of Felony. 2 H. H. p. C 10% 
| and ſupra No [24] and is within the Statute de frangentibus Priſonæ. 1 U Nas 

610. Notwithſtanding the Warrant ſhould want ſome Formalities. 1 H. H. 5. C * 


& ſupra No [ 32]. | | . 
Page 128. No [35] If a Man be indicted of Felony, and committed, and then breaks Pri 
be arraigned of the principal Felony, and found Not guilty, he ſhall rn, 
dicted for the Breach of Priſon, or if indicted for it, he may plead the Acquing; 
Bar to the Felony for Breach of Priſon. 1 H. H. P. C. 611, 612. 2 H. HBN 1 
254, 255. | | 
Page 130. Ne [36] If the Priſoner be reſcued by Rebels, though this excuſe not the Gay, 
Sheriff in civil Actions, becauſe they have their Remedy over; yet it excus f 
Gaoler from Felony, and alſo from a Fine, it it be vis major, quam cui reſi 
| 1 H. H. P. C. 596. 5 | | My 
Page 131. No [zy] But in 1 H. H. P. C. 596, 597. a Juſtice of Peace or Officer letting one, not ha. 
able, to Bail, is ſaid to be only guilty of a negligent Eſcape, unleſs done by Dim 
SE. to deliver the Priſoner for ever. | 
Page 131. N? [38] According to Hale, If a Gaoler licence a Felon to wander out of the Prin q 
Promiſe of returning, if the Priſoner return before the Gaoler be indifted, iu x E 
is puniſhable as for a Miſdemeanor; and if the Priſoner had never returned, i jny jc 
be Felony in the Gaoler. 1 H. H. P. C. 597. | 
Page 132. No [39] Sir Matthew Hale is of Opinion, That if a Felon eſcape by Negligence, the Cue 
| may retake him any Time after; but this ſhall not diſcharge the Gaoler's Fire, a 


that this is the Senſe of 13 Ed. 4. 9. a. 1 H. H. P. C. 602. 
able to Hales, altho' H. P. C. 114. ſeems contrary : For in 1 H. H. P. C. bon. 
ſaid, That if the Gaoler once loſt View of his Priſoner it is an Eſcape, but i k 
retake him upon a freſh Purſuit, and hath ſtill the View of him, it is no Eat 
Page 133. N*[41] Tf the Gaoler being called, cannot give an Account where a Priſoner is, this bf 
Corviction of an Eſcape, but ſeems not a Conviction of a voluntary Eſcape, wk 
the Gaoler confeſies it. 1 H. H. P. C. 603. And the Gaoler may be fined in fy 
Caſe, but not convicted of Felony, without Indictment or Preſentment. 1 H. H.P(, 
55 f 17 pe 
Page 134. Ne [42] If a Priſoner acquitted on an Indictment, be continued in Gaol till the Yea al 
Day be paſſed, to give the Widow or Heir an Opportunity of an Appeal, and i 
Gaoler ſuffer the Priſoner to eſcape within the Year, it is prima facie Felony in te 
Gaoler ; but if the Appeal be not brought, or the Priſoner acquitted on ſuch 
peal, the Gaoler ought alſo to be acquitted. 1 H. H. P. C. 593. | 
If a Priſoner convicted of Felony prays his Clergy, and he be continued in cu 
till the Court adviſe upon it, if in the mean Time the Gaoler voluntarily ſuff ln 
to eſcape, this is Felony ; but if the Felon be retaken and has his Clergy, tiefe 
lony in the Eſcape is purged, and the Gaoler is not indictable after, or if indi 
before Clergy allowed, he is to be acquitted, Hale Ibid. 
| So if one be indicted for Felony, and has his Clergy, but is continued ſor Moi 
in Priſon, according to 18 £jz. c. 7. the Gaoler ſuffering him to eſcape vom 
1 ny of a Miſdemeanor, puniſhable by Fine and Impriſonment, but no Fe 
Hale Ibid. 7 EL Yew. i e 5 
Page 134. N®[43] Sir Matthew Hale's Opinion is not diflerent from what is here laid down, top 
II. P. C. be quoted as contrary; for in 1 H. H. P. C. 595. it is exprellyalm 
that though the Warrant be not formal, yet if the Gaoler let the Priſoner ohn 
eſcape, it is Felony. Vide ſupra No [ 32]. ou 7 
Page 135. N®[44] But according to Hale, he that reſcues a Perſon impriſoned for Treaſon, or le 
him voluntarily to eſcape, ſhall not be arraigned for that Offence, till the proc 
Offender be convicted; for if ſuch principal Offender. be acquitted, the _ 
ſuffered the Eſcape, and he that made the Reſcue, ſhall be diſcharged, 1 H. HF. 
£27, 2 $967 Fe 2 67 F366: | | 
Page 144- N®[45] Perſons undertaking to act as Attornies, without being admitted and Ley 
now liable to a Forfeiture, by 2 Geo. 2. c. 23. ſe. 24. by which it is enacted, F 
in Caſe any Perſon ' foall in bis own Name, or in the Name of any other 7 a 
any Writ er Proceſs, or proſecute or defend any Action or Suit, or any Proj 5 
| 4 | | 
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Court of Law er Equity, as an Attorney or Solicitor, for any Fee or Reward, with. 
| [it being admitted and iurolled, as by this Act is directed, every ſuch Perſon for every 
ſuch Offence ſpall forfeit fifty Pounds, to the Uſe of ſuch Perſon who ſhall proſecute him 
1 hich Offence, and 10 bereby made incapable to proſecute any Action or Suit, in any 
| Court of Law or Equity, for any Fee, Reward or Disburſement, on Account of proſe- 
cuting, carrying on or defending, any ſuch Action, Suit or Proceeding. 
I: is alſo enacted by the ſaid Statute, ſect. 17. That if any Sworn Attorney of any 
of the Courts of Law, ſhall knowingly permit any other Perſon to ſue out any Writ or 
Proceſs, &c. in bis name, not being a Sworn Attorney of ſome other Court of Law, 
|» a Sworn Solicitor of the Court of Chancery, or other Court of ac: and ſhall be 
| ercof Jawfully convicled, every Perſon fo convicted fhall, from the Time of ſuch Con- 
iam, be diſabled, and made incapable to aft in any of the Courts of Law aforeſaid ; 
ind the Admittance of ſuch Perſon to be an Attorney of any of the ſaid Courts of Law 
ſball from thewceforth ceaſe and be void. | 
Bat Vide Skin. 634. where the Court ordered a Roll to be made, and a Copy of Page 155. Ne [46] 
it to be delivered to the Appellee, and gave him a Day to plead. 7 
Where an Appeal is commenced in the Court below, and removed into the Page 156. Ne [47] 
King's Bench, the Appellee is to be arraigned de novo, on the ſame Bill of Ap- 
abel, and it is not neceſſary to exhibit a new Bill againſt him in Cuſtodia Mare- 
aK ſchalli; and if the Appellant will not appear to proſecute his Appeal, the Appellee 
da may ſue out a Scire Facias reciting the whole Matter, warning him to appear at a 
certain Day; and if he make Default, the Court on Demand will nonſuit him; but 
the Appellant may appear gratis, and proſecute without any Scire Facias. Carth. 394, 
295. Skin. 670. New Abr. Vol. 1. p. 126. K 
But the Law is now altered by Stat. 2 Geo. 2. ch. 2 1. See the Additions to Book 1. Page 157. Ne [48] 


Wee. Ne | 20 | | | | 

Lt A - 1 H. P. C. 349. it is ſaid, That Proceedings by way of Appeal in the Page 161. Ne [49] 
tt he King's ordinary Courts in Caſes of Treaſon have been long diſuſed, and ſeem to be 

aſe wholly taken away by the Statutes of the 5 Ed. 3. c. 9. and 25 Ed. 3. c. 4. by 

us 31 BG which none ſhall be put to anſwer, but by Indictment or Preſentment. EL. 

, Wk It ſeems that the Appellant muft appear once in proper Perſon, before he can Page 176. Ne [50] 
ai make an Attorney. Skin. 48, 670. Carth. 394, 295. £ = 

He The Writ in an Appeal is an Original iſſuing out of Chancery, returnable into Page 184. N* [51] 


the King's Bench only; before the Return thereof, the Court of Chancery only can 


car ett it aſide, where it appears to have iſſued erronicè or improvide, by ſome Error ex- 
and WS trinfick to the Writ itſelf ; but for any Error or Defe&t on the Face of it, it may 
naß de quaſhed after it is returned into the King's Bench. New Abr. Vol. 1. p. 126. and 
uch e Caſes in Equity abridged, p. 416. 9 0 | | 


It ſeems from Carth. 56. that if the Appellee plead in Abatement, and doth not Page 191. No [52] 
Wpicad over to the Felony, that the Appellant ought to move the Court for Judgment 
as: inſt the Defendant ; but in that particular Caſe, the Plea being accepted by the 
Phaintiff, it was held good without pleading over. | *j 
But 2 H. H. P. C. 233. agrees with Staundford, that the Approver's being above Page 205. Ne [53] 
14 Years of Age, or maimed, whereby the Appellee loſes his Trial by Battle, is a 
good Exception. ALL 989 "yy | 5 . 
Sir Matthew Hale ſeems to think the Court may in Diſcretion admit one to be an Page 206. Ne [54] 
\pprover at any Time before Verdict given, and for this Purpoſe cites 12 Ed. 4. | 
10 C. and 11 H. 7. 5. b. which he fays is of greater Weight than the other Books. 
. C. 228, 229. N | 
But 2 H. H. P. C. 229. is expreſs, that a Man cannot become an Approver, be- Page 207. N* [;5] 
ore Juſtices of Oyer and Terminer, becauſe they cannot affign a Coroner. | | 
Were whether H. P. C. 194. where it is ſaid, that the High Steward may take the Page 207. Ne [56] 


2 jo Appeal of an Approver, muſt not be underſtood of the Lord Steward, or Lord 
pi reat Maſter of the King's Houſe, who by the Stat. 33 H. 8. c. 12. ſect. 3. (referred 
71 Pn EH H. P. C. 54. & ſupra, cb. 9. ſect. 8.) may from Time to Time aſſign a 


ne to take Inquiſitions, upon a View of Perſons flain within the King's Palace? 

| : Is be Sir Matthew Hali's Meaning, the Contradiction between him and Sir Ed- 

P Cole, 3 Inſt. 130, who ſpeaks of the Lord High Steward of England is avoided. 

According to Britton, the Approver ſhall have three half Pence per diem, till he Page 20 Ne [57] 
=> convicted the Appellee. 2 II. H. P. C. 230. 


Juſtices 
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Page 208. Ne [58] Juſtices of Gaol-Delivery may award Proceſs of Outlawry againſt the A 
of an Approver, though he be neither in Gaol nor in the fame County, 1 
Page 211. Ne [59] Sir 1 Hale makes a Diſtinction in this Caſe; his Words are, If a Sw 
« prohibit any Act to be done, and by a ſubſtantive Clauſe gives a Rechne 
« Action of Debt, Bill, Plaint or Information, but mentions not Indictnen. 0 
* Party may be indicted upon the prohibitory clauſe, and thereupon fined, hy, 
to recover the Penalty, as upon the Stat. 3 Fac. 1. c. 5. prohibiting Revit 8 
e baprize their Children by a Popiſh Prieſt, Hill. 7 Car. 1. B. R. per Car; by . 
<« it ſeems the Fine ought not to exceed the Penalty, Paſch. 22 Car. 1. Coles d 
„ Phyſicians, Vide tamen Cro. Fac. 644. to be contrary. But if the Act be not yu; 
bitory, but only that if any Perſon ſhall do ſuch a Thing, he ſhall forfeit 5 ob 
** recovered by Action of Debt, Bill, Plaint or Information, he cannot be ingiqy 
<« for it; but the Proceeding muſt be by Action, Bill, Plaint or Information, Pai 
* 6 Car. 1. B. R. Day's Caſe, 2 H. H. P. C. 171,” But Quere this DiſtinQion, jr; 
is ſaid by Holt in Carth. 252. that a Penalty implies a Prohibition, though there g 
3 no Prohibitory Words in the Statute. _ | HEN 
Page 211. Ne [60] In 1 H. H. P. C. 187. Notice is taken of an Arraignment of Treaſon Without l. 
dictment, upon the Perſon's being found with the Mainouvre or Manner, and Þ 1 
Ed. 3. B. R. Rot. 46. Midd* Rex is there refered to. See alſo 1 H. H. P. C 14 
2 H. H. P. C. 156, 149 * in which laſt cited Page it is faid, that Pig 
upon the Mainowvre ars wholly taken away by 25 Ed. 3. 4. 28 Ed. 3.3, 1d 
Page 216. N*®[61] 815 1 Hale is of Opinion that Grand Jurors ought to be Freeholder, 2 N 
H. G6 x88*, | | 
Page 222. No [62] All 8 — declared Acceſſaries by the 11 & 12 W. 3. c. 7. are by the $6n,1,, 
c. 24. ſelt. 3. declared principal Offenders, See Adair. B. 1. Ne [41] 
Page 223. N' [63] But in the Caſe of Lord Macguire, State Trials Vol. 1. p. 928. and in 1 H. H. N C 
| 155, 284. it was ruled, that an [ri Peer, for Treaſon committed in Ireland, might 
be indicted and tried in England by a common Jury, and the Opinion in Dyer 30 
was ruled to be no Law. | | 
Page 230. Ne [64] Hale makes it a Quære whether a Miſtake in an Indictment, of the Surname d 
| the Offender, be not a good Plea in Abatement. 2 H. H. P. C. 175, 176. and as w. 
Miſnomer of the Chriſtian Name, tho? ſome Books hold it a good Plea, yet he think 
other Books of greater and later Authority, are to the contrary. 2 H. H. P. C 
| 238. See alſo Layers Trial, St. Tr. Vol. 6. p. 237. —- 
Page 231. Ne [65] According to 2 H. H. P. C. 177. It ſeveral Perſons be indicted of one Offs 


Miſnomer or want of Addition of one, quaſhes the Indictment only againſt him, al 


the reſt ſhall be put to anſwer ; for they are in Law ſeveral Indictments, and ou 
Treſpaſs. 7 Ed. 4. 10. 6. 75 5 
Page 236. Ne [66] So it is in an Information, as where it ſet forth that a Ferry-man, between 7 Sl 
2 W. & M. and the Day of exhibiting the Information, did extort diverſe dum if 
verſe Subjetts, exceeding the ancient Rate, &c. The Defendant was found guilty; i 
upon Motion in arreſt of Judgment, the whole Court was of Opinion, that ne 
ſuch Information, a ſingle Offence ought to be laid and aſcertained, becauſe ent 
Extortion from every particular Perſon is a ſeparate and diſtin& Offence ; and tht 
fore ſuch Extortions ought not to be accumulated under a general Charge; bœu 
each Offence requires a diſtinct Puniſtiment; and 'tis not poſſible for the Court 
roportion the Puniſhment to an Offence not ſingly and certainly laid: It 1s th 
Tons in the Exchequer are general, as this is, but the Reaſon is, becauſe i 
are for certain Penalties: and Judgment was arreſted. Carth. 226, 227. * 
Page 240. Ne [67] But theſe Niceties about Abbreviations and the Latin of Indictments ar 
away by 4 Gee. 2. c. 26. by which it is enacted, That all Writs, Proceſs aut Num 
thereof and Proceedings thereon, and all Pleadings, Rules, Orders, Indittments, I 7 
tions, Inquifitions, Preſentments, Verdifts, Probibitions, Certificates, and all Patents, 10 
ters, Pardons, Commiſſions, Records, Judgments, Statutes, Recognizances, Bonds, h 
Entries, Fines and Recoveries, and all Proceedings whatſoever, in any Courts o Jo 
ſhall be in the Engliſh Language, and ſhall be written in ſuch common legible li 
Charatier as the Atts of Parliament are uſually ingroſſed in, and in Wars d 1 
and not abreviated: And every Perſon Offending againſt this Ati, ſhall for even þ is 
4 . 
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uct forfeit 50 I. to any Perſon who ſhall ſue for the ſame, by Action of Debt, - Plaint, 
pill or Information in any of the Courts of Weſtminſter Hall. a N ft) 
Sir Matthew Hale is alſo of Opinion, that an Indictment need not conclude con- Page 243. No [ 
; Corman & Dignitatem, &c. though it be uſual in many Caſes ; and for this he 
bes M. 23 Car. I. B. R. 2 H. H. P. C. 188. N | | 
Moſt of the Indictments in Tremaine's Entries, which lay the Offence contra pa- 
m, lay it alſo contra Coronam & Dignitatem. N ys Mo 
But in this Caſe, if the Indictment conclude generally contra formam Statuti in Page 246. No [69] | 
Aſnodi caſu edit S proviſ. it 1s good, for the Court takes Notice of the true Sta- 
le, and will reject the Miſrecital as Surpluſage. 2 H. H. P. C. 172, 173. 
cir Matthew Hale lays it down as a Rule, That if an Offence were Felony at Page 251. Ne [70] 
Common Law, but a ſpecial Act of Parliament ouſts the Offender of ſome other 5 
Benefit (that the Common Law allowed him, ) when certain Circumſtances are in 
che Fact, though the Body of the Indictment muſt expreſs thoſe Circumſtances ac- 
cording as they are preſcribed in the Statutez yet the Indictment need not con- 
dude contra formam Statuti.“ Thus on the Stat. 21 Fac. 1. concerning the Mur- _ 
r of Baſtard Children, the Indictment muſt ſhew it was a Baſtard Child, but need Vide ch. 46. ſeck. 43. 
xt conclude contra formam Statuti: So where Clergy is taken away, as by 8 Eliz. 4. | 
Caſes of Pick-pockets; 18 El. 7. and 39 El. 15. in Cafes of Burglary; 23 H. 8. 
Caſes of Petit Treaſon, Murder or Robery, &c. The Body of the Indictment 
uſt bring the Offenders within the expreſs Purview of the Statutes, otherwile they 
have their Clergy, but need not conclude contra formam Statuti. Tho? if it ſhould 
> conclude, it will not vitiate the Indictment; this being now the uſual Courſe, and 
ed good in the Caſe of Bradley and Banks. Cro. Car. 283. 2 H. H. P. C. 190, 191. 
Sir Matthew Hale in his Summary, p. 208. agrees with 3 1nft. 25, 26. that the Ne- 
ſity of two Witneſſes on an Indictment of High Treaſon (other than for counter- Page 256. No [71] 
iting the Coin) is not taken away by the Stat. 1 & 2 Ph. & Ma, But in 1 H. HI. 
C. 299, 300. many ſtrong Reaſons and Authorities are brought againſt Lord Coke's 
Dpinion, which Hale thinks not ſo well ſupported as the contrary Opinion. . 
But a Hearſay from the Offender himſelf confeſſing the Fact, makes a good Wit- Page 258. No [72] 
eſs within the Statute. 1 H. H. P. C. 306. | 
An Information was granted againſt an Attorney for ſpeaking ſcandalous and re- Page 260. Ne [73] 
oachful Words againſt Sir J. K. Knight of the Shire for the County of York, and 
Juſtice of the Peace, concerning his ſaid Office of Juſtice of the Peace, and the 
rciſing thereof: Becauſe the Words related to him as a publick Magiſtrate, and 
e who is ſubordinate to the Government; and therefore ſuch Words are a Reproach 
d the ſupreme Governor by whom Magiſtrates are intruſted y and it cannot be de- 
Died that Words reflecting on the publick Government are puniſhable at the Suit 
the King by Information. Carth. 14, 15. Rn, 1 
According to Sir Matthew Hale, a Certiorari (upon an Indictment of Felony in page 287. No [74] 
Valet) may iſſue for a ſpecial Purpoſe, as to quaſh the Indictment for Inſufficiency, | 
to plead a Pardon, but not as to the Trial of the Fact; but it ſhall be ſent 
| pwn by Mittims, according to the Stat. 6 H. 8. c. 6. becauſe it is in a Manner 
ential for F elony or Treaſon to be tried in the proper County, unleſs otherwiſe 
Povided by Statute, as 26 H. 8. But ſee 1 Vent. 93, 146. | 
James Duke of York being preſented at the Quarter-Seſſions, upon 3 Jac, 1. c. 4. Page 288. No [75] 
r not coming to Church, it was removed into the King's Bench by Certiorari. But | 
Halt this was the only Caſe wherein it was ever done. Salk. 145. pl. 5. | 
In the Caſe of the King and Baker, the Defendant was indicted and convicted at Page 288. No [76] 
Eon upon Hull, for ſpeaking ſeditious Words, and the Proceedings being removed | 
Ito the King's Bench by Certiorari, the Court was moved to give Judgment. But 
s Was oppoſed becauſe irregular ; for this Court never gives Judgment upon a 
uiction in another Court; but after Iſſue joined below, and the Indictment re- 
poved, the Party is always admitted to wave ſuch Iſſue below, and to plead de 
and to go on to Trial upon Iſſue joined in this Court; they dire&ted a new 
— and the Defendant was found guilty a ſecond Time. Carth. 6. | 
Stat. 5 Geo. 2. c. 19. ſect. 2. it is enacted, That no Certiorari ſhall be allowed Page 291. No [77], 
19x any Judgment or Order of the Juſtices of the Peace at their General or Quar- | 
| h ions, unleſs the Party proſecuting ſuch Certiorari, before the Allowance thereof, ſhall 
3d 0 = a Recognizance with ſufficient Sureties, before one or more Juſtices of the Peace 
FAY þ 7 =_ or Place, or before the Fuſtices at their Quarter or General Seſſions, where 
K. p ment or Order ſhall have been given, or before any of the Juſtices of the 
3 8's Bench, in the Sum of fifty Pounds, 732 Condition to proſecute the ſame at his 
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own Charges with Effect, without any wwilful Delay, and to pay to the Pary, ; 
5 * 


Favour ſuch Judgment or Order was given, within one Month after the (4; ty : 
or Order ſhall be confirmed, their full Coſts to be taxed — to r. — Ju Y and 
Court where ſuch Judgment or Order ſhall be confirmed ; and in Caſe the Þ %: of is i + 
ting ſhall not enter into ſuch Recognizance, or ſhall not perform the Conditiny, * 7. 4 
lawful for the ſaid Fuſtices to proceed as if no Certiorari had been granted. 1 an 
| Sect, 3. it is farther enacted, That the Recognizance taken ns aforeſaid, 7 0 
tified into the Court of King's Bench, and there filed with the Certiorari, _ "eh yor 
or Judgment removed thereby , and if the ſaid Order or Judgment ſhall be can i Or 4 
Perſon entitled to Coſts, within ten Days, after Demand made of | the 8 ti 
to pay the ſaid Coſts, upon Oath made of the making ſuch Demand, and Nh me) bo 
_— ſhall ap _ prey granted againſt him for ſuch Contempt, and * 
ecognizance ſtall not be diſcharged until the Cofts ſhall be paid, a 
No Ra complied with. 8 105 | 5 1 NN NT I mY 9 = 
. N*[78) This Clauſe of 3 & 4 W. & M. 10. is enforced and enlarged by 30 n 
ſectt. L. which enacts, That no Certiorari ſhall be allowed to — 5 — p 16 8 
the ſaid Statute, unleſs the Party convicted ſball, at the ſame Time that Securih . 1 « | " 
the Payment of Coſts and Damages, become alſo bound to the Juſtice or Fuſtices of ms l 1 9 
fore whom ſuch Convittion was made, with ſufficient Sureties in the Penalty of ſ ny q a 
for each Offence, with Condition to proſecute ſuch Certiorari with Effect, ary . * 
Forfeitures due by ſuch Conviction, or to render the Perſons convicted to ach Juli * of | 
ſtices, within one Month after ſuch Conviction ſhall be confirmed, or .a Procedendo * 1 in ( 
No [79] | Upon a Certiorari to remove an Indictment upon 5 Eliz. into B. N 4 . þ 
ciſing a Trade in a Borough, not being bound Apprentice to it; the Ma a8 . abo 
turn was Humillime certifico quod ad ſeſionem pacis, &c. per juratores ene q Cal 
it quod billa ſequens eſt vera, (vig.) Quod predif? B. did exerciſe, &c. omittin he Pen 
Clauſe juratores pro Domino Rege præſentant quod, Sc. And the Court held 5 0 P. 
be no Return to the Certiorari, for the Writ commands to return an Indidmet: E 
bur this is none; therefore they could not quaſh it, neither would they ſuffer 0 cert 
Return to be filed, becauſe inſufficient, and the Mayor was ordered to amend it: ⁴ 
| And a Return guod humillime certifico was held not good. Carth, 223. | whi 
Ne [80] Arraignment is the Calling of the Offender to the Bar of the Court, to at in t 
the Matter charged upon him by Indictment or Appeal. The Latin arrenare ſi. by! 
fies ad rationem ponere, and in French ad reſon, or abreviated a ren. This is m 
tymology given in 2 H. H. P. C. 216, 218. ot: | Tre 
Ne [81) But in Layers Caſe, a Difference was taken between the Time of Arragnnat Ce 
and the Time of Trial, and accordingly the Priſoner ſtood in Irons at the Bar as | Tit 
ring his Arraignment. See Sf. Tr, Vol. 6. p. 230, 231. tan 
No [82] Not only Arraignments, but alſo Indictments and all other proceedings in Cont trad 
of Juſtice muſt now be in Engliſh, by 4 Geo. 2. c. 26. ſupra Ne [67] Ce 
Ne (83) If B. commit a Felony, and come to the Houſe of A. before he be arreſted, 4 
and A. ſuffer him to eſcape without Arreſt, knowing him to have committed a Felon, boy 
this doth not make A. Acceſſary; but if he take Money of B. to fuffer him IAA but 
eſcape, this makes him acceſſary, 9 H. 4. 1. and fo it is if A. ſhut the fore Dr +" 
of his Houſe, whereby the Purſuers are deceived, and the Felon hath Opporuin e * 
to eſcape, this makes A. Acceſſary ; for here is not a bare Omiſſion, but an A d 
by A. to accommodate B.'s Eſcape. 8 Ed. 2. Fitz, Cor. 427. 1 H. H. P. C. % e 
Noe #84) By Stat. 5 An. c. 3 1. ſect. 5. it is enacted, That if any Perſon fall recti ff 4 
buy any Goods or Chattels, that ſhall be felonioufly taken or ſtoln from any aller Fin Ike 
knowing the ſame to be ſtoln, or fhall receive, harbour or conceal any Burglar, Fi B i 
| uy 


Ti Bieves, knowing them to be ſo; ſuch Perſon ſhall be taken as Acceſſary lo the ſaid F 
lonies, and being convicted ſhall ſuffer as a Felon. 
And by Stat. 4 Geo. 1. c. 11. ſect. 1. Perſons convicted of receiving or buying I 
Goods, knewing them to be ſtolr, may be tranſported for the Term of fourteen Nia. & 
alſo the fame S/at. /ef, 4. in what Caſes taking a Reward to help Perſons t0 
ſtoln Goods, is made Felony. Additions to Book 1. NV [ 62.] 
. N? [85] 1 his is alſo enacted by 5 Ann. c. 3 1. ſect. 6. which ſays, That fach Ofenin ( 
buying or receiving ſtolen Goods, knowing, &c.) ſhall be puniſhed by Fine and Inpriſ 
ment, or other ſuch corporal Puniſhment as the Court foal! think fit to inflill. 
No [86] Notwithitanding the Authority of 3 H. 7. 12. pl. g. the better Opinion acco 
ing. to Hale is, that at Common Law in Caſe ot a Peremptory Challenge 0 
' thirty-five, (the Number allowed before 22 H. 8.) in Caſe of Felony, the Jul 


was not an Attainder, but only Penance, 2 H. H. P. C. 268 but Pap. 269, 3 
in the ſame Book ſeem contrary. | * b: 


But in 2 H. H. P. C. 317, 322. the Law is held the ſame in Caſe of an Appeal Page 329. Ne [87] | 1 
and of an Indictment. [ads 5103 ae 8 9 | | | $ 
Fir Matthew Hale has given his Opinion at large on this Subject, Hiſt. Plac. Cor. Page 334. Ne [88] | Al! 
Vol. 2. P. 257. and ſays, that regularly in all Caſes of Felony or; Treaſon, where a Wl 
Man pleads a ſpecial Matter, whether or not he conclude his Plea with Not guilly i Wl; 
to the Felony, yet if his Plea be found againſt him, he ſhall be tried for the Felony ; | 1 
for though a Man in ſome Caſes ſhall loſe his Land, yet he ſhall not loſe his Life 
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1 for mil-pleading. Therefore 14 Ed. 4. 7. a. muſt be underſtood cum op ſalis : 
4 And the true Difference ſeems to be this, if a Perſon indicted for Felony demur 
\ WT fo che Indictment, and it be judged againſt him, he ſhall bave Judgment to be 
g hanged 3 for it is a wilful Confeſſion, ſince he may have all the Advantages of the 
5 Inſuffciency of the Indictment, by way of Exception, either before his Plea of 


Not guilty, or after Conviction and before Judgment, as he might have by De- 
murrer ; and in Caſe of Demurrer, Judgment of Peine forte & dure cannot be given, 
becauſe it is a Plea z and thus are 14 Ed. 4. 7. a. 7 Ed. 4. 29. a. and 2 Inſt. 178. to 
be underſtood. But if the Prifoner pleads in Bar, and concludes to the Felony, or 
pleads a Pardon, and concludes not to the Felony, and the Attorney General demurs, 
and he joins in the Demurrer, and it be adjudged againſt him, yet he ſhall be put 
to anſwer the Felony; for this Demurrer is no Confeſſion of the Indictment. As 
to the Plea of Pardon, it ſeems according to the ſame Author, ibid. p. 2 56. a Kind 


75 of Confeſſion of the Fact, but in favorem vitæ the Party 1s put to anſwer the Felony, 

wel in Caſe the Pardon be adjudged againſt him. | 

wy But according to Hale it is a Miſtake to fay, that a Perſon in Orders challenging Page 340. N“ [89] 
above twenty ſhall not have his Clergy a ſecond Time, becauſe in 1 Ed. 6. this 


| Caſe is not mentioned; for upon challenging above twenty, there follows neither 

Penance nor Judgment of Death, but only the Challenge ſhall be over-ruled. 2 H. H. 

P. C. 376. vide infra, No [102]. But Outlawry is caſus omiſjus. ibid. & p. 341, 342. | | 

Ss Bcſore the Stat. 25 Ed. 3. de Clero, there were two Sorts of Treaſons that con- Page 341. Ne [go] 
cerned the King, one of greater Note, as Conſpiring the King's Death, Lecying War 

againſt the King, Adhering to his Enemies, and two others ſince abrogated by 2 5 Ed. 3. 

which came under the obſcure Names of Sedition, and Accroaching Royal Power; and 

in theſe Caſes the Party convict had not his Clergy by the Common Law, as appears 

by a judgment cited 2 H. H. P. C. 327. But in other Treaſons of inferior Note, as 

S Counter feiting the Seal, and Counterfeiting the Coin, the Judgment was as in Petit 

Treaſon to be drawn and hanged. And it ſeems before 25 Ed. 3. de proaitionibus 

Clergy was allowed in both theſe Caſes, as appears by the Book of Ed. 3. B. R. 

Title Clergy, Placito ultimo, and the Judgment in Parliament of 18 Ed. 1. in Ber- 

tor's Caſe, who being convict for counterfeiting the King's Seal had his Clergy, but 

tredatur ordinario fine Purgatione. But at this Day in all Caſes of High Treaſon, 

| Clergy is taken away. 2 H. II. P. C. 331, 332. 
According to Hale, as the Law was taken (in the Time of H. 8.) challenging a- Page 344. No (913 

bove twenty had been a Conviction, or at leaft had put the Party to his Penance, 

but now the Clauſe of challenging above twenty, mentioned in the Stat. 25 I. 8. 

and other Statutes imports nothing as to the Point of Clergy, for the Challenge 

Ws over-ruled. 2 H. H. P. C. 339, 345. Vide infra No [102]. 


a6 d Acceſſaries after the Fact in Petit Treaſon and Murder are in no Caſe ouſted of Page 349. No [92] 
ien. 2 H. E. P. C. 342, 344. | FH - 
cv A Acceſſaries before and after in Horſe ſealing are excluded from their Clergy in page 350. No 193] 
m1 We Manner as the Principals are by 31 El. c. 12. ſe@. 5. 3h, 
Feu a Stealing Linen, Sc. to the Value of ten Shillings, from any bleaching Field, or Page 351. Ne [94] 
oil Buying the fame knowing it to be ſtolen, is ſ'elony without Benefit of Clergy, by | 

4 Geo. 2. c. 16. See the Additions to Book 1. No +5 5 Hs 5 
* This Caſe of a Robbery in Sir H. Hungaiets Lodgings at Whitchall, is alſo re- Page 355. Ne 95] 
ors, K Ported in 1 I. H. P. C. 522, 523. where it is ſaid, that Croke and Crawley were ad- 
40 th 3 with to pen the Indictment, who agreed, that upon the Statute of 5 £ 6 Ed. 

. the Indictment need only be, that he broke the King's Houſe called N,, 
dur = ſtole the Goods of Sir H. Hungate, diverſe of the King's Servants then being in 
Ian Houſe, And accordingly at the Gaol-Delivery at the Old Baily, the 29th of 

Pig, 14 Car. 1. thoſe two Juſtices being preſent, the Priſoners were indicted, 
n 2ccoi# "I ne fled, the other two were found guilty ; one was reprieved before Judgment, 
F b 2 the other was executed; ex libro T wiſden. | 5 
id he Caſe taken Notice of in this Section from Cro. Car. 473, 474. is that of Page 356. Ne [96] 
200 x and Finch, mentioned in 1 H. H. P. C. 327. and 2 H. H. P. C. 358. And 
_ 5 Hale 
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Hale makes a Quere whether poſſibly the fame Law might not be upon the 8, 
of 5 & 6 Ed. 6. c. 9. That he only, that enters the Houſe in the Dpa 

e without putting in Fear, and actually takes the Goods, ſhall be Aren | 

«© Clergy, and thoſe that ſtand without the Houſe and ate preſent and abering, 5. 

all principals, yet ſhall have their Clergy ;? and he ſays, He can ſce 1 
ference in the Caſes. 2 H, H. P. C. 359. But in 1 H. H. P. C. 521, be di | 
it as his own Opinion,. that they ought all to be excluded of their Clergy Ten KF 
this Statute of 5 & 6 Ed. 6. becauſe the Stat. 4 & 5 Ph. & Ma, e. 4. aal 
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thoſe from Clergy who ſhall maliciouſly command, hire or counſel any Perſon. n n 
5 any Robbery in any Dwelling-Houſe, cannot be intended to take away Clergy be —_— 
Wl thoſe who at moſt are but Acceſſaries, and yet leave it to. thoſe who are preſen * | 
8 abetting, which is certainly more; yet he ſays the contrary has been held / 
| Opinion of divers Judges at a Meeting in Serjeants-Inn, Nov. 30, 1664, why ; 
it grounded themſelves principally upon the ſaid Caſe in Cro. Car. 473. P 
x Page 382. Ne [97) By the Stat. 8 Geo. I. c. 18. ſect. 7. it is enacted, That if any Runner of Fai | 
1 5 goods as aforeſaid (ſect. 6. ſee the Additions to Book 1. Ne [65]) ſhall withy l 7 
| Months after his Offence, and before his Conviłtion, diſcover two or more of bis lum. 7 
Plices, ſo as they or two of them at leaſt be convitied of ſuch Offence, the Ofende 4 4 
covering ſhall receive 40 l. for every Offender ſo convicted, ſo as the Value of tle Guy FT 
recovered for the Uſe of his Majeſty ſhall exceed the Sum of fifly Pounds, and ſid pn 
ſo diſcovering ſhall be diſcharged of his Offence. =o 
Page 382. No [Y] Stat. 9 Geo. 2. c. 35. fect. 12. F any Offender ſhall, within three Months ofer ſib L 
Offence (mentioned in fect. 10. fee Additions to Book 1. Ne [76]) and before Cu. A 
vickion, diſcover two Accomplices to the Commiſſioners of the Cuſtoms or Exif, þ u th 
they be convicted, the Offender diſcovering ſhall have 50 l. for every Offender ſo cit. 
cad, and ſhall be diſcharged of ſuch Offence. | | 
page 397. N®*[99] In the Caſe of the Earl of Salisbury (ſupra No [ 30]) The Counſel for the Exl di 
9 moved, that he might be diſcharged upon the Act of Oblivion, wherein neither al 
his Crime nor his Perſon were excepted. But the Court held, that Notice could nx ty 
be taken of this Act of Pardon, unleſs it were pleaded with the Averments, be. ta 
cauſe of ſeveral Exceptions in it both as to Crimes and Perſons; and therefore the laf 
Party, who would have the Benefit thereof, ſhould aver himſelf by Plea capable d fu 
ſuch Benefit; (for which Plowd. 401, 484. b. 8 Co. 68. 4 H. 7. 8. Raft. Ent. 6bs,u, | 
were cited) and that here the Lord at the Bar cannot plead this Pardon, beca Pa 
there was nothing before the Court whereupon to ground ſuch Plea. Whereuwan it! 
the Reporter makes this Quære, whether he might not plead it in Diſcharge of tle Wn + 
Matter returned by the Habeas Corpus, and enter it as the fame Roll. Cart. 132. neſ 
Page 402. No [100] By Stat. 7 An. c. 2 1. ſect. 11. it is enacted, Tharxfrom and after the Deceaſe of tk l 
| Pretender, when any Perſon is indicted of High Treaſon, or Miſpriſon of Tram ot 
a Liſt of the Witneſſes that ſhall be produced en the Trial for proving the ſaid Int this 
ment, and of the Jury, mentioning the Names, Profeſſion, and Place of Abode 2! 
* ſaid Witneſſes and Furors, be alſo given at the ſame Time that the Copy of the Ini 1 


ment is delivered to the Party indifted ; and that the Copies of all Indittments fur tt 
Offences aforeſaid, with ſuch Liſts, ſhall be delivered to the Party indifted, ten Days t 
fore the Trial, and in the Preſence of two or more credible Witneſſes. 

If an Indictment be before Juſtices of Oyer and Terminer, the Tales as well as tt 
principal Panel ought to be by Precept in the Name of three of the Juſtices, vl 
may be made returnable de die in diem, or de hora in horam of the fame Day. 1 
H. P. C. 266. where it is farther ſaid, that as to the Number, Manner, and Tins 
of granting a Tales, the Proceedings before theſe Juſtices reſemble thoſe in the Kip 

Bench. But as to Juſtices of Gaol-Pelivery, the Learning of Tales is not of md | | 
Uſe in Proceedings before them; becauſe there is no particular Precept to the de 
riff to return either Jury or Tales, but the general Precept before the Seſſions ul 
the Award or Command of the Court upon the Plea of the Priſoner 3 for I 
4 H. 5. Fitz. Enqueſt, 55. S. P. C. B. 3. c. 6. f. 155 b. are cited. Yet Vide F 
Com. 100. a. Salisburys Caſe, where before Juſtices of Peace and Gaol-Deiru) 
= Tales was granted returnable the next Day. | i 
page 414. Ne L102] But Sir Matthew Hale in his Hiſtoria Placitorum Corone, Vol. 2. p. 270, 345 
of Opinion with Sir Edward Coke, that he that challenges above twenty, 5 the 
ſtands at this Day, ſhall not have Judgment of Death, nor of Peine fate 4 
(ibid. p. 399.) but only his Challenge ſhall be over-ruled, and the Jurors ® 


ide ſupra, No [89] [91]. 


5 


Page 409. N® [101] 


1 


Notes and Additions to the Second Book: 

By the Stat. 3 Geo. 2. c. 25. ſet, 18. it is enacted, That Perſons having an Page 407. No [193] 
Eftate in Paſſeſhon in Land, in their own Right, of the yearly Value of twenty Pounds 
or upwards, over and above the reſerved Rent payable thereout, ſuch Lands being held by 
Laſe, for the abſolute Term of frve hundred Years. or more, or for ninety-nine Tears, or 
any other Term determinable on one or more Life or Lives; ſuch Leaſebolders may be fum- 
ned and impanelled to ſerve on Juries, in like manner as Freebolders may be. 

dect. 19. It is farther enacted, That the Sheriffs of London ſhall not impanel or re- 
turn any Perſon, to try any Iſſue joined in any of bis Majeſty's Courts of King's Bench, 
Common Pleas, and Exchequer, or to ſerve on any Fury at the Seſſions of Oyer and Ter- 
| miner, Gaol-Delivery, or Seſſions of the Peace, to be held for the ſaid City, who 
ſhall not be 4 Houſholder, and have Lands, Tenements, or Perſonal Eftate, to the Value 
of one hundred Pounds; and the ſame Matter and Cauſe alledged by way of Challenge, 
and ſo found, ſhall be taken and admitted as a principal Challenge, and the Perſon ſo 
challenged may be examined on Oath, as to the Truth of the ſaid Matter. | 

Sect. 20. It is farther enacted, That the Sheriffs, or other returning Officer, ſhall not 
impanel or return any Perſon to ſerve on any Fury for the Trial of any capital Offence, 
who at the Time of ſuch Return would not be qualified to ſerve as Jurors in civil Cauſes ; 
and the ſame Matter and Cauſe alledged by way of Challenge, and ſo found, ſhall be 
aten as @ principal Challenge; and the Perſon ſo challenged may be examined on Oath 

as to the Truth of the ſaid Matter. 25 1 
Alſo by the Stat. 4 Geo, 2. c. 7. ſect. 3. it is enacted, That all Leaſebolders upon 
Leaſes, where the improved Rents or Value ſhall amcunt to fifty Pounds or upwards per 
Annum, over and above all Ground Rents, of other Reſervations, payable by Virtue of 


þ as the ſaid Leaſes, ſhall be obliged to ſerve upon Furies. 
miſt Both theſe Acts are made perpetual by 6 Geo, 2. c. 37. Se. 1. | 
| But Sir Matthew Hale in his Hiſtoria Placitorum Coronæ, Vol. 1. p. 298. contra- Page 428. N*{104] 
e Ra dicts his own Summary of the Pleas of the Crown, p. 262. and ſays, that it is on 
4 all Hands agreed, That the Stat. of 1 & 2 Ph. & Ma. takes away the Neceſſity of 
d ne two Witneſſes on the Trial for Treafon ; though it has been doubted, whether it 
is, be take away the Neceſſity of two Witneſſes on the Indictment, or not; and as to this 
ne the laſt Queſtion, he admits the Reaſons for the Affirmative to be the ſtrongeſt. Yide 
able WAY ere, Ne [71] TR 
"665.6, Skin. 579. Compariſon of Hands was held not to be good Evidence, except the Page 43t. No [105] 
ben Papers are found in the Cuſtody of the Perſon, but where in the Cuſtody of another, | 
ereupon It 7 X's non p my | | : | 8 | 
. of the inks one convict of Conſpiracy, Perjury or Forgery, may be a good Wit- Page 433. Ne [106] 
13 neſs, if pardoned, 1 H. H. P. C. =" of "ry en a . e 
of of tk But this, according to Hale, is now only a Buſineſs of Form, for if the Jury know Page 441. No {107] 
"Tr, not who did the Murder or Manſlaughter, they uſually fay Fobn a Notes did it; for 
id l. cis 37 H. 8. Bro. Coron. 32. 21 Ed. 3. 17. B. Bro. Cor. 39. Dy. 238. b. are cited, 
ue of thy 2 H. H. f C: 301. | | | | | 
be Indi: If the Verdict do not aſcertain the Fact ſufficiently, for this Imperfection a Venire Page 441. No [108] 
vs for „, de novo ought to iſſue, and a new Trial and Verdict ought to be had, for N 
1 Day i ry ce Fo an Amendment of a ſpecial Verdict found of a Felony ; per Holt Ch, 
Sein. 667. . | | Fo | 
well as tt In the Caſe of the King and Tucker, Skin. 442. The Judgment was held Page 443. Nꝰ [ioo] 
ties, potwithſtanding the Omiſſion of ſecreta ſua 6.59 51 per Holt, 13 : 
Day. 11 | : be always pronounced, it is never entred as Part of the Judgment; and to re- 
and Tins i - © a Judgment for this Reaſon, would be to overthrow the greateſt Part of all the 
\ the Kuß CB ments which have been given in High Treaſon. It was objected to the ſame 
ot of md 7 Sment, that the Clauſe guod interiora, Ac. in ignem ponantur, was wholly omit- 
to the de Fer upon View of Precedents this Objection was alſo over- ruled. Carth. 318. 
deo, 1. 2 ee in the ſame Book, p. 349. the Reverſal of an Attainder for High Treaſon, 
; for vnd "Ws the Words pſoque vivente comburentur, which were held a material Part 
yide Pl =p Judgment ; and upon a Writ of Error in the Houſe of Lords, this Judg- 
I Delia! A Fo Reverſal was affirmed by the Majority of one Vote. And it is obſerved, 
=. da the Time of Henry VII. the Judgment in Treaſon was very uncertain, 
270, 345 FSi Ma re are ſcarce two Records which agree in the ſame Form. | 
as the Jud atihew Hale in his Summary is of Opinion with Staundford and Coke, that Page 444: Ne f 116] 
forte 6 al = 2 for Clipping, Sc. ought to be, to be Drawn, Hanged and Quartered; 1 
urors fon is Hiſtoria Placitorum Coronæ, Vol. 1. 352, 353, and Vol. 2. 398. he is of 


E <trary Opinion, that it | wi ing ; ives 
bs Reaſon, a; omg Tr 1 OT only to be Drawing and Hanging; and he gives 
6F 2 H. H. 


Page 447. N* [111] 


Page 455. N*[112] 


- Page 455. Ne [113] 


Page 456. N*[114] 


the Sca, according to the Courſe of the Civil Law, this works no Corruption df 


Page 458 N® [115] By the Stat, 7 Ann. c. 21, Sect. 10. it is enacted, That after the Deceaſe of i 


Notes and Additions fo the Second Book. ; 


2 H. H. P. C. 53. takes Notice of this Opinion in 4 Co. 57. b. and fays 
be true as to Good 


| It 
8, but not as to Lands; becauſe none can be, attainted "Ayu 


Death but by Act of Parliament. See this Point largely treated of in 1 H. H p 0 
342 to 349. | GS... 

One Jones being in Newgate made a Bill of Sale of his Goods to his Son 10 
upon Yover brought by the Son againſt the Sheriffs of London, the Bill Was rule 
fraudulent by Holl; for though a Sale bong fide, and for a valuable Conſideration, ju 


been good, becauſe the Party had a Property in the Goods till Comic, f 
ſuch a Conveyance as this, cannot be intended to any other N nr than to pre 
vent a Forfeiture, and defraud the King; and this he faid was a Fraud at Common 


Law. Skin. 357, 358. | 3 
Staundford thinks the Stat. 1 Ric. 3. 3. but an Affirmance of the Common Law, by 
Hale ſays, it ſeems to be ſomewhat more, for this Statute prohibits the Seizue 0 
the Goods of the Party impriſoned, though he were alſo indicted, but not yet can 
victed; but unqueſtionably the Common Law allowed fuch a Seizure, if the Pary 
or his Friends did not ſecure the forth-coming of the Goods where the Party wa 
indicted. 1 H. H. P. C. 365. | Ra, 
This Statute ſeems to extend to Treaſon according to Hale, tho? he ſays he kney | 
otherwiſe held in the Caſe of Sir Henry Jane, whoſe Rents were ſtopped in the Te. 
nants Hands, and no Precept granted for their Delivery, tho' before ConviRtion, ad 
even before Indictment, tho? after Impriſonment, in 1661, 1 H. H. P. C. 366. 
According to the fame Author, Lord Coke has truly ſtated the Law as it ſtandz 
on the Stat. 1 Ric. 3. 1ſt, That before Indictment, the goods of any Perſon can. 
not be ſearched, inventoried, nor in any Sort ſeized. 2dly, That after Indidment, 
they cannot be ſeized and removed. before Conviction or Attainder. And Hal 
thinks the Perſon indicted is not bound to find Sureties, neither has the Officer at this 
Day any Power to remove the Goods, in Default of Sureties, and commit them to 
the Vill, but only to inventory them and leave them where he found them ſunleß n 
the Caſe of a ſecond Capias, by 25 Ed. 3. c. 14.) and there is this Advantage by the 
viewing and appraiſing, that thereby the King is aſcertained what the Goods are, and 
may purſue thoſe that take or imbezzle them, by Information, (if the Party 
pen to be convict) and try whether they were really fold for a valuable Conſideration, 
or only fraudulently to prevent the Forfeiture, and fo forfeited by the Stat. of 13 L. 
c. 5. notwirhſtanding ſuch fraudulent Sale. 1 H. H. P. C. 367. 
As to the Effect of an Attainder of Piracy, it is aſſerted in 3 If. 112. tut it 
corrupts not the Blood; but the contrary ſeems aſſerted in Co. Lit. 39 1. Sir Aa. 
thew Hole endeavours to reconcile this ſeeming Contradiction; he obſerves, that i 
a Man be attainted before the Admiral, of Treaſon or Felony committed upon 


3 * 4. Ot HE. PRE 


Blood: But if there be an Attainder of Treaſon or Felony done upon the Sea, upon 
the Statute of 28 H. 8. by Jury, according to the Courſe of the Common Lan, be 


thinks the Judgment thereon works a Corruption of Blood; becauſe the Commiſſoai: (NN ”" 
ſelf is under the Great Seal warranted by Act of Parliament, and the Trial accordng A 
to the Common Law; and therefore the Proceeding and Judgment thereon is of dt butt 
fame Effect as an Attainder of foreign Treaſon, by Commiſſion upon the Statute d &c, 
35 H. 8. c. 2. or any other Attainder by Courſe of the Common Law; and he fd e 4a 


he thinks farther, that if the Indictment of Fa 
before ſucn Commiſſioners upon the Statute of 28 H. 8. be formed as an Indicimlt 
of Robbery at Common Law, viz. vi & armis & felonicè, &c. the Offender might 
be thereon attainted, and the Blood corrupted; for it is out of Queſtion that Pin 
upon the Statute is Robbery, and Offenders have been indicted, convicted and I 
cuted for it in the King's Bench, as for a Robbery, as he ſays he has elle 
made evident. (Quære.) But indeed if the Indictment before theſe Commulſion® 
run only according to the Stile of the Civil Law, viz. piratice depredavil then ; 
Attainder upon 28 H. 8. corrupts not the Blood. And thus he thinks 3 by. 3 
and Co. Lit. 391. may be reconciled. 1 H. H. P. C. 355. 


Co. Lit. 391. agrees with this; 


yt 0 


ö 


Pretender, no Attainder for Treaſons ſhall extend to the Dioberiting of any Heirs, 
the Prejudice of the Right or Title of any Perſon or Perſons, other than the of 
during his natural Life only; and that it ſball and may be lawful to every Fer p 
whom the Right or Intereſt of any Lands, Tenements, or Hereditaments, after 76 * 
of any ſuch Offender, ſhould or might have appertained, if no fuch Attainder 


to enter into the ſam 6. ö 
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the Abate- 


| pleadable. 


good Pleas. 


| Ne ſuch 
| Town, &cc. 
| Imparlance. Whether after Imparlance, ch. 23. ſect. 


both Names, 


| ſon as one o 


uit abate- 


the Defen- 


An Alphabetical Index 
contained in this Book. 


Abatement. | 
her $ ir HERE it is a good Plea in A- 
ro <7 batement of an Appeal, (ch. 


23. ſet. 126.) Information, 
(ch, 26. ſe. 63.) or Inditment, (ch. 34. ſect. 1.) 
that another Proſecution is depending. 


The Ef of Whether the Defendant ſhall be diſmi(- 
ſed upon the Abatement of a Suit, 
ment of 4 or proceeded againſt de novo, ch. 34. 
Suit. ſect. 2. 


| Miſnmer, Whether a Miſnomer may be pleaded 
by whom in Abatement by a Defendant ap- 


pearing gratis, and by Attorney, ch. 


Want of 15, Where an Appeal may be abated for 

Days. want of fifteen Days between the 
Tefte and Return of the Writ, ch, 
23. ſect. 102. 


Miſumer o Where an Appeal, (ch. 23. ſedt. 103.) 


wrongful 4d- or Indictment, (ch. 25. ſect. 68, 69.) 
dition, where 
Name of Baptiſm, or Surname, or 
wrongful Addition, or for an Omiſ- 
ſion of the Name of Baptiſm or Surname, (ch. 23. 
ſect. 101.) of the Appellant, or Appellee, or In- 
dictee. | 

Where it is a good Plea in Abatement 


Town, where there is no ſuch, (ch. 
23. ſe. 103.) or where a Fact is 
laid in a Town where there is no ſuch, or in a Pa- 


riſh, &c, which contains more than one Vill, ch. 

2% A023. 

103. | 

What may be replied to a Plea of Miſ- 
nomer, or of a wrongful Addition of 


&c, Place, Cc. ch. 23. ſet. 103. 


Known by 


| Addition, Where an Appeal, &c. may be abated 


for Want of an Addition, See Ad⸗ 


dition. 
Name of Where for the Want of a Name of 
Dignity, Dignity, or for gaining a new one, 


7h ch. 23. ſect. 104. 
No ſuch Per- Where for making one a Defendant 


the Defen- 


22, ſect. 127. 
dants. 5 7 | 


Where an Appeal or Indictment is a- 
batable as to all the Defendants, and 
where as to one only, ch. 23. ſect. 
127. ch. 25. ſect. 70. 


able as to all 


dants. 


Several Pleas Where a Defendant may plead ſeveral 


m Abatement Pleas in Abatement together, ch. 23. 
— toge- 
ther. 


ſect. 128. 


may be abated for a Miſnomer of the 


that the Party is named of ſuch a | 


where there is no ſuch Perſon, ch. 


of the Pꝛintipal 


Matters 


| Where a Defendant ought to plead, to- Matters in 
gether with his Pleas in Abatement, Bar to be 
bis Matters in Bar, and the General pleaded at the 
Iflue, ch. 23. ſect. 128, 137. fame Time. 
Pleas in Abatement found againſt a De- Plea in A. 
fendant in capital Caſes are not pe- batement, 
remptory, as they are in other Caſes, where pe- 
Ch. 23. feet. 1. . 
Whatever is pleadable in Abatement of Appeal, hoo 
an Appeal when proſecuted by the abateable, 
Party, may as well be pleaded when when praſecu- 
it is proſecuted by te King, ch. 25. ted by King. 
ſet. 12. 2 | 
Where one may demur in Abatement, Demurrer in 
ch. 31, fea, 5, 5, 7 Alatement. 
Where the Defendant may be committed after the 
Writ whereon he appeared is abated, ch. 23. ſect. 3. 
Whether the Abatement of one Appeal be a Bar to 
another, ch. 23. ſect. 131. 

The Court ex Officio ſhall abate a Writ for want of 
proper Words of Art, ch. 23. ſect. 97. in 
For not purſuing the Declaration, ch. 23. ſect. 20, 

75, 98. Hs | | 
For a Defect in the Senfe, ch. 23. ſect. 100. 
For falſe Latin, or the Uſe of a Word which is not 
Latin, ch. 23. ſe&. 100. 
For Want of legal Form, ch. 23. ſect. 101. 
An Appeal of Death brought by a Woman, ch. 23. 
ſect. 42. 


Abettoꝛs. 
Where Principals. See Acteſſarp under Lett. B. 


Where liable to Damages in Appeal, See Appeal; 


Letters R. 8. | 


Abjuration, 
Allowable for no Crime but Felony, ch. 9. ſect. 44. 
An Attainder in Law, ch. 9. ſect. 44. and ch. 48. 
The Manner of it, ch. 9. ſect. 44. 


It was anciently a Bar to the Benefit of Clergy, ch. 33. 
ſect. 3. | 


Acteſſarp and Pzinctpal. 
72 


Where one may be both Acceſſary and Principal, ch. 
209, fect. 1. 

Where one inay be Acceſſary to an Acceftary, ilid. 

A Perſon attainted of one Felony may be proſecuted 
for another, in order to bring the Acceſſaries to ſuch 
other Felony to their Trial, ch. 36. ſect. 6, 

The Peverſal of the Attainder of the Principal 7#/5 
facio reverſes that of the Accellary, ch. 29. ſect. 40. 


0 


Where Acceſſaries are bailable, ch. 15. fect. 53. 
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In what Of- No Acceſſaries in High Treaſon or Treſ- | Whether in Petit Treaſon, ch, 33. eg. 5 


fences there * — 5 g 
1222 are Principals, ch. 29. ſect. 2. | Whether in cutting a Purſe, ch. 33. ſect. bo, 
e | Whether in Larceny to the Value of 40 f. in 


Receiver of a Traitor a Principal, ch. 29. ſect. 5 
He who agrees to any Treſpaſs, not being on the 
ſon of a Man, is a Principal, ch. 29. ſect. 4. 


paſſer, ch. 29. ſet. 4, 5. 


* | . N 4. , 
There may be Acceſſaries before and after in Petit | Where in Robbery in a Dwelling-Houſe where 


Treaſon and Felony, ch. 29. ſect. 5. 


In Mayhem the Acceſſaries before may be proceeded a- | Whether in Robbery in a 


gainſt either as Principals or Acceſſaries, ibid. 


oa E „ Nee I 8 N 
By what Statutes Acceſſaries are excluded from their | Whether in Houſe-breaking, ch, 33. ſedt. 5), 


paſs, but all who are Acceſſary before Whether in Murder, ch. 33. ſect. 56. ; * 


er- | Whether in ſtealing Naval Stores, ch. bed. 
I Whether in Sacrilege, ch. 33. ſect. 75. 70. 3 
Whether one becomes a Treſpaſſer by receiving a Treſ- W 2 in Robbery on the Highway, 


ling-Houſe or Shop, Fc. ch. 33. ſe, 64 weh Dig. 


ch. 33. fg. 


one is put in Fear, ch. Boone * | lon 
en or Bent, ch. 3k 


Clergy, ch. 33. ſect. 33, 37, 45, 46. and infra, | Whether in Robbery in a Dwelling-Houſe where 1 


Whether a Statute by excluding Principals from their Whether | in Robbery in general, ch. 34. ſecd. 
Clergy, ſhall be conſtrued to exclude Acceſſaries, & Whether in Burglary, ch. 33. ſect. 106, 

| | Whether in Arſon, ch. 33. ſect. 108. 

| Thoſe who encourage another to commit a Fel 


e converſe, ch. 33. ſect. 26, 46. 
B. 

Mere Abet- At this Day all who are preſent and a- 
tors ſhall be bet a Felony, are Principals in the 
efteemed higheſt Degree, (ch. 29. ſect. 7.) and 
Principals. may be charged either as having done 
| the Fact generally, or according to 
the Special Manner in which they did it, ch. 23. 

ſect. 76. x 
Whether thoſe who are preſent and abet a Robbery in | 
a Houſe without entring it, are ouſted of their Cler- | 
gy by 39 El. ch. 33. ſet. 98 to 103, _ 
All thoſe of the ſame Gang are Principals, tho not ac- 
tually together at the Time, ch. 29. ſect. S8. 
But if the AR intended were lawful, or but a bare 
Treſpaſs, the Felony happening in the Execution of 
it is the Felony only of him that does the Act, ch. 
29. ſect. . 8 . 
Alſo thoſe who are preſent and meerly paſſive, are no 


— 


Way criminal, ch. 29. ſect. 10. 


C. 


Mere Per- Where one who procures a Felony is ab- 
ans abſent ſent, at the Time when it is com- 
ſhall be e- 
feemed Prin- a Principal, he ſhall be eſteemed ſuch 
cipals. himſelf, ch. 29. ſect. 11, | 

Several Inſtances of this Nature, ch. 29. ſect. 11. 
Acceſſaries before or after to the forcible taking away 
of a Woman, where Principals, ch. 29. ſect. 12. 


D. 


here one Where an Offence 15 made Treaſon or | 


ſhall be Prin- Felony by Statute, thoſe who actually 

cipal in an Of- commit it, or are Acceſſaries before, 
fence againſt ſhall be eſteemed Principals and Ac- 

a Statute, ceſſaries by the ſame Rules, as thoſe 


who are guilty of Treaſon or Felony 
at Common Law, ch. 29. ſect. 13. | 


So alſo, as the Law ſeems now to be ſettled, ſhall 
thoſe who are Acceſlary after, ch. 29. ſect. 14. 


E. 


The Offence of the Acceſſary can never amount to a 
higher Crime than that of the Principal, ch. 29. 
fect, 15. | | 


Acceſſaries | | 
before, where Acceſſaries before, where excluded from 


ouſted of their Clergy. See Clergy, B. C. 
Clergy. | | - 


Several Inſtances explaining this Rule, ch. 29, ſe&, 20, 


mitted, and no other can be adjudged | 


one is put in Fear, ch. 33. ſect. $9 to 103, 


d. 103. 


but are ſo far diſtant when he commits it th j 
could not hope for immediate Help from t 
Acceſſaries before the Fact, ch. 29, ſect. 16. 
In an Indiftment, &c. againſt them, In wh 
there is no need to ſet forth the Spe- Mamer iy le 
cial Manner of the Abatement, ch. charged, 
29. ſect 17. e 


Where a Felony is the direct and immediate Efe8 
of the Execution of a Command to do another Fe. 
lony, the Commander is an Acceſſary before, ch. 
29. £8. 8 ro EE ES.S2Y 
So in ſome Caſes is he who commands only the Com. 
mitting a Treſpaſs in the Execution whereof a le- 
lony happens, ch. 29. ſect. 18, 19, 

Where the Felony committed agrees in Variant. 
Subſtance with that intended, and va- | 
ries only in Circumſtance, the Abettor is as much 
an Acceſſary as if there had been no Manner of V+ 
riance, ch. 29. ſect. 20. | 


21, 22. 


| The bare Concealment of a Felony in- Conca. 


tended makes not the Concealer Ac- 
ceſſary before, ch. 29. ſect. 23. 
There can be no Acceſſary to Homi- Exc/abl 
cide per infortunium or ſe defendendo, Humicu. 
ch. 29. ſect. 24. | | 
Nor can there be any Acceſſaries before Manſlay'- 
to Manſlaughter, but there may be ter. 
Acceſlaries after, ibid. 
Acceſſaries to Piracy not within 28 H. Pirag. 
8. ch. 29. ſect. 25. 


G. 
Generally any Aſſiſtance given a Felon to Who or 1 
hinder his being apprehended or tried, «ſai 9 
makes a Man. acceſlary after, ch. 20. fe. 
ſeR. 26. 
What Protection, Receipt or Harbouring of a Feloh 
ſhall amount to ſuch Aſſiſtance, ch. 29. ſet, h 
27; 28; 20. - | 
Whether the Receipt of ſtolen Goods Nacht 4 
makes a Man an Acceſſary after, ch. falnG 
29. ſect. 30. | | Miſh 
Whether the Receiver be puniſhable for 2 4 
meanor without a Conviction of the Princps 
29. ſect. 44. | 
Whether the Receipt of a Felon who of Tos 
is pardoned makes one an Acceſſary, pardatd 


ch. 15 ſe, 31. | Th 


„ The perſon received muſt be known by | 
Pry of the Receiver to have been a Felon, ch. 
e Fel 29. ſet. 32. T3 _ 


2 


cient, ch. 29. ſect. 33. 1 6 9 1 

es No — Relation but that of a Wife to 

72 her Husband juſtifies the Receipt of a 
Felon, ch. 29. ſect. 34. 

The Felony muſt be compleat at the Time of the Re- 


| ceipt, ch. 29. ſect. 35. | 

H. | 

u what Manner the principal and Acceſſary are to be 
| arraigned, See Title Arraigument, Lett. B. 
ether the Acceſſary can be tried before the Principal 
have appeared, ch. 29. ſect. 46, 47. 

Vhether the Principal and Acceſſary may be both tried 
by the ſame Inqueſt, ch. 29. SY RO 

what Manner the Acceſſary is to be tried where his 
| Offence ariſes in a different County from that of the 
| Principal, ch. 29. ſeat, 8. | 
he Statute of 2 & 3 Ed. 6, concerning this Matter, 
| ch. 29. ſect. 49, 50. | | Y 
ndictment againſt an Acceſſary, how laid in Purſuance 
| of this Statute, ch. 29, ſect. 51. ES 

ing's Bench and Lord High Steward within this Sta- 
tute, ch. 29. ſect. 52. 

what Manner the Juſtices are to write for a Certifi- 
cate in Purſuance of this Statute, ch. 29. ſect. 53, 
4a one appealed as Acceſſary ſhall recover Damages 
on the Acquittal of the Principal, ch. 23. ſeQ. 142. 
E Sce the Title of Autrefoits Acquit, Lett. B. and 
| that of Appeal, Lett. C. : 
Actoꝛd with Satisfaction. 

good Bar of an Appeal of Mayhem, ch. 23. ſect. 24. 


Action, See Perſonal, 
Acquittal. 


here a Plea to an Information, ch. 26. ſect. 64. 
hat is ſuch an Acquittal as intitles the Appellee to his 
Damages, ch. 23. ſect. 142, 143, 144, 145. See 
the Title of Autcefoits acquit, 


Addition, | 
dmmon Law required no Addition, but only of the 
Name af Dignity, ch. 23. ſect. 104. 
H. 5. requires Additions generally where Proceſs of 
W Outlawry lies, ch. 23. ſect. 105. | „ 
pd extends as well to Indictments as Appeals, ch. 25. 
„ 
ch Additions may be in Engliſh, ch. 23. ſect. 106. 
uſt be put to the firſt Name, not to that which comes 
Wunder the alias dictus, ch. 25. ſect. 70. 
rſons of the ſame Name and Addition, how di- 
ſtinguiſhed, ch. 23. ſect. 106. | 
de preſent Eſtate or Degree of the Party muſt be ſet 
forth, ch. 23. ſet. 107, 118. 
muſt be clearly applied to him, ch. 23. ſect. 108. 
Biſhoprick a good Addition, but no 1riþ Tempo- 
Wa! Dignity, ch. 23. ſect. 109. 
ant at Law, (ch. 23. ſet. 110.) Gentleman, Eſq; 
eoman, &c, good Additions, ch. 23. ſe. 111, 


Fh. 23. ſect. 111, 112, 


Wbemder his having been attainted in the ſame County 
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Indix to the Second Boo. 


What are good Additions of the Myſlery, ch. 23. ſes 
113 to 118; „ | 

It is a good Addition of a Town, Ec, to name the 

Defendant late of it, ch. 23. ſect. 119. 

De Londino, or de Nortuico, good Additions of this Kind, 

, not. ſo. Londini, Wc, ch. 23. ſect. 1200. 

Where one is named of a Town not a County; the 

County muſt be ſhewn, ibid. | 

Where a Defendant is named of a Pariſh which con- 

tains more Towns than ore, he may plead it in A- 

batement, ibid. | 

Alſo if he be named of a Town which has an Addition, 
and ſuch Addition be omitted, he may plead it in 

_ Abatement, ch. 23. ſect. 121; 

Of what Place he is to be named who lives in a Ham- 

let of a Town, ch. 23. ſect. 122. 

He who lives in a Place known ont of a Town, may 

be named of it, ch. 23. ſet. 123. 

Of what Place a Wife is to be named, ch. 23. ſect. 

. | 5 

A defective Addition is ſalved by an Appearance and 

pleading, eh. 23. ſect. 125. See Certiozari, Lett. I. 


Adjournment. 


The Power of Juſtices to allow Clergy after an Ad- 
journment, ch. 33. ſect. 111. 
Where a Commiſſion is determined for want of it, and 
where not, ch. 5. ſect. 7. | 
Juſtices appointed pro hac vice may adjourn, ch. 5. 
ſect. 14. 175 8 
„ N ought to be in the preſent Tenſe, ch. 5. 
ect. 1 bY | 
And ſhall not be. intended where they are not entred, 
ch. 5. ſect. 15. Ty | . 
Void unleſs made by a Majority of Commiſſioners, ch. 
ä | 


Adtunc & ibidem, ch. 23; ſect. 88, 82. 


Advice. 


Where it makes a Man an Acceſſary to F elony, ch. 22. 
ſect. 16 to 23. 


Aﬀeerment. 


| Affrap. 


Where puniſhable in the Torn, and how, ch. 10. ſect. 

16. 5 

Who may arreſt an Affrayer, ch. 13. ſect. 8. 

Whether Doors may be broken open for ſuch Arreſt, 
ch. 14. ſect, 5 | | | 


Aid. 
Not neceſſary to be ſet forth ſpecially, ch. 29. ſect. 17. 


Alias diqus. 
Fatal to apply the Addition to what comes under it, 


ch. 25. ſect. 70. | 
May have the Benefit of the Clergy, ch. 33. ſect. 5. 


ether Doctor be a good Addition, ch. 23. ſect. 110. | May be challenged if returned on a Jury, ch. 43. ſect, 
at other Additions of the Eſtate or Degree are good, 10. 1 5 


| 6G | | 5 | How 


How an Amercement ſhall be affcered, ch. 10. ſect, 19. 
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Index to the Second Bock. 


How a Jury ſhall be returned where, one of the Parties 


is an Alien. See Title Challenge, Lett. D. and | 
„Scot. | | | | 


W Amendment. 
Where a Writ or Count of Appeal is atiendable, ch. 
223. ſect. 129. | 


Amertement. 


Where an Infant may be amerced, ch. 23. ſect. 159. 

Where a Townſhip 'is to be amerced for ſuffering an 

Offender to eſcape, ch. 12. ſect. 2, 3. 

Where for ſuffering a Body to lie to Putrefaction be- 

fore the Coroner has viewed it, ch. 9. ſect. 23. 

Sheriffs Torn, or Court Leets may amerce for Con- 

tempts, ch. 10. ſect. 17. | 

Or upon Preſentments without Trial, ibid. 0 

Amercement of Jurors.for not appearing, ch. 22. ſect. 
I 4. | 

In 53 Manner an Amercement is to be awarded, and 
whether it ought to expreſs a certain Sum, ch. 10. 
ſect. 18. 


It muſt be affcered by Aﬀeerors where it is awarded for | 


an Offence indicted, but ſhall be fixed by the Court 
when awarded for a Contempt, ch. 10. ſect. 19. ch. 
22. ſect. 27. | 

Clergymen not amerciable according to their Spiritual 
Benefices, ch. 22. ſect. 26. 2 

Both Fines and Amercements in the Sheriff's Torn, 
Sc. are recoverable by Action of Debt or Diſtreſs, 
ch. 10. ſect. 20, 25. 

How the Plaintiff is to proceed in ſuch Action or Di- 
ſtreſs, ch. 10. ſect. 21 to 32. f | 


doe Sheriff's Tozn, Diſtreſs, and Debt. 
Annum, Diem, Uaſtum, ch. 42. ſect. 8. 


Apothecary. | 
Whether privileged from being Conſtable, ch. 10. ſect, 
45. 
Appeal. 
A. 


How defined, ch. 23. ſect. 1. 
Mit of Ap- Writ of Appeal, from what Court iſſu- 


Peal. ing, and where returnable, ch. 2 3. 


| ſet. I, 5. | 
Bill in King's Bill of Appeal lies in King's Bench a- 


Bench. gainſt any one in Cu/todia Mareſchalli, | 


i 
Filed. W here there is no need to file it, ibid. 
Conſequence Where Defendant appearing on a Writ 
of abating a of Appeal void or voidable may be 


IWrit of Ap- committed, and declared againſt in 
peal, - Cuſtedia Mareſchalli, ibid. rien 
Eyre. A Bill of Appeal lies alſo before Juſtices 
of Kyre, ch. 23. ſet. 5.) and before 
Juſtices ſpe- Juſtices ſpecially aſſigned, ch. 23. ſect. 
cially aſſign- 6.) and before Juſtices of Gaol-Deli- 
ed. very againſt any one in the Gaol, or 
Tuſtices of bailed by them, not let to Mainpriſe, 


Gaol-Deltve- (ch. 23. ſect, 7.) or before Juſtices of 
77. Aſſiſe, (ch. 23. ſect. 8.) or Sheriff 5 
Of Aliſe. and Coroner, (ch. 23. ſect. 10, See | Infancy, and Old Age, hinder not the Appeal i | 
Co2oner, D.) but not before Juſtices | bringing an Appeal of Felony, ch. 33- Fay mg 
nerdl, 


Of Peace. of the Peace, ch. 23. ſect. . 


WAL B. | 
No Appeal before the Conſtable and 
Marſhal, of Things determinable by 1 ke 
the Common Law, ch. 23. ſect. 17, fh Ar 

ta, 13. See Letter TF. ; 
Whether it lies for Death beyond Sea, or | 
here of a Wound beyond Sea, ch, 23. {eq 
'The :Proceedings are by- the. Civil. Law, n 

Corruption of Blood, ch. 4. ſect. 11. ch. 23 is 


I2, 
Cannot be before the Marſhal only, ch. 
A i ch. 4. kg & 
No Appeal in Parliament, ch. 23. ſet, 7, Porla. 


C 


| Appeals de Pace, de Plagis, and de In- Abel 1 


. priſonamento, now out of Uſe, ch, 23. Capital 
ſect. 15, f | 
An Appeal of Mayhem lies not where Ny wh 
the Hurt was not done with an evil Hurhan 
Intention, yet ſuch evil Intention yeal A 
needs not to be againſt the Perſon hurt, hen li 
ch. 23. ſect. 16. | | 
Every ſuch Appeal muſt have both the 7 
Words Mayhemiauit and felonice, ch. it. * 
23. ſect. 17, II. | | 
It may proceed againſt the Acceſſaries before, either x 
Principals or Acceſſaries, ch. 23. ſect. 19. c. 1 
ſe. 5. . | 
A Count of Battery, abates the Writ, ch. 23. ſedl. 


D 


Recovery in an Appeal of Mayhem bars Tinu lum, 
not "Treſpaſs, but a Recovery in Treſ- 
| paſs bars an Appeal of Mayhem, ch. 23. ſect. 21, Wh 
Son Aſſault Demeſne, where a good Bar of an Aq 
of Mayhem, ch. 23. ſect. 23. 
Arbitrament or Accord with Satisfaction, good Bard 
an Appeal of Mayhem, ch. 23. ſect. 24. 
| What Releaſe is a good Bar of ſuch Appeal, ch, 2} 
ſea. 25, | | 
Where a Nonſuit in a former Action is a good Bit 
of ſuch Appeal, ch. 23. ſect. 26. | 


Whether the Plaintiff were maimed or Hau tri 
not, is triable at the Prayer of the 
Defendant, either by the View of the 
Court, (which Trial is peremptory) No Affen. 
or by Jury; and in order for ſuch ance ) tt 
View the Plaintiff muſt appear in pro- torn. 
per Perſon, ch. 23. -feRt. 27. | 
Whether the Defendant may wage Battle, ch. 23 ke 
3 ; 
Appeals of Treaſon in the Courts of Appeal: i 


Common Law are wholly out of Uſe Treaſat. 
at this Day; but ſtill lie before the h 
Conſtable and Marſhal for Treaſon done beyond 5 
notwithſtanding the Statutes which give 2 Trid 

the Common Law for all ſuch Treaſons, os 


23. ſet. 29. ch. 4. ſect G. Vide ſupra, Let. 5. 


2 


ſect. 30. Neitbe 


| 2, 
| 2 an Appellee ſtanding mute ſhall be adjudged 


V the Heir. Where the Deceaſed leaves a Wife in- 
AV hoſoever brings an Appeal as Heir muſt be not only 


Whether the Right of bringing an Appeal being veſted 
| other, ch. 23. ſect. 41. 
Whether he may not derive thro” Females, ibid. 


43 


One may appeal for the Robbery of one who robbed 
Executor cannot appeal for the Robbe 


| Robbery of his Companion, ibid. 


I In ſome Caſes the we Mo has an Election to bring it 


By whom, 


Index to thi 


cher ſhall the Parol demur in an Appeal for the Plain- | 
1 N ch. 23. ſeft. 30. 

t an Infant muſt proſecute by Guardian, and ſhall 
| be nonſuited for the Non- appearance of the Guar- 
dan; yet if be deſire to relinquiſh the Suit, the 
Court may diſcharge the Guardian, ibid. 

\ Woman may bring any Appeal but of Death, ch. 23. 
1 4 Outlaw, &c. can bring no Appeal, ch. 23. 


to be hanged, or to his Penance, ch. 30. ſect. 12. 


H. 
pen, An Appeal of Death muſt be brought 
Death. within the Year and Day after the 


Death or Receipt, &c. ch. 23. ſect. 33. 
oy ſuch Year and Day are to be computed, ch. 23. 


ſect. 33, 34. 


ch. 23 ſect. 35. 

By the iv; ife, A lawful Wife may maintain an Appeal 
of the Death of her Husband, tho' 

ſhe had eloped, or the Husband were attainted, ch. 

23. ſect. 30, 37. {+ 

gut ſhe loſes it by marrying a bens Husband, eh, 23. 

a" 38. 


nocent of his Death, the Heir can 
have no Appeal, ch. 23. ſect. 39. 


Heir, but alſo Heir General by the Courſe of the 
Common Law, ch. 23. ſect. 40. 


in one Heir, may be afterwards cransferred to an- 
very ſuch Heir muſt be Heir Male, ch. 23. ſect. 42. 


The Appellant muſt ſhew how he is Heir, ch. 2 3 ſect. 


. 
ppeal of 


By whom, ch. 23. ſect. 44. 
But not the bare Charge of Goods, ch. 23. ſect. 44. 


Servant or Maſter may appeal for the Robbery of the | 


Servant, ch. 23. ſect. 45. 


him, but not for the Robbery of a Treſpaſſer, 26:4. 


of his Teſta- 
tor, but a ſurviving Joint-Owner may appeal for the 


Arainſt It lies againſt Infants and F eme-Coverts, 
whom, ch. 23. ſect. 46. 


In cwhat 
County, 23. ſect. 47. 


either in the County of A. or B. ibid. 
IV:thin «hat It may be brought upon freſh Suit after 


Tine. the Vear and Day are paſſed, ch. 23. 
ſect. 48. 


L. 
Appeal of 


Rape, the Common Law b 


In what County an Appeal of Death is to be brought, 


A Special Property in the Appellant is | 
Larceny. ſuffcient in an Appeal of Larceny, | 


_ be ache in the 3 County, 


An Appeal of Rape wight be brought by 


any Woman 
whatſoever, but not by a Feme- Covert 


Second Book. 


It was taken away by Meſim. i. and reflored by Nin 

2, ch. 23. ſect. 59, 60. 

Yet Nm. 2. reſtores not the old Law, but only makes 
a new one, ch. 23. ſect. 60, 70. 

| Therefore Appeals of Rape muſt contlude contra firmane 

Statuti, ch. 23. ſect. 60. 

6 Ric. 2. gives the Land of Women who 6 Ric. 2. 

cConſent to the Raviſher to the next 

of Blood, and ſuffers not the Appellee to wage Bat- 

tle, ch. 23. ſect. 61. 

Nungues accouple, a good Plea to an Ap- How conſtru- 

peal by a Husband on this Statute, ch, ed. 

ch. 23. fect. 02. 

Where the Count need not expreſs that the Woman 

conſented, ch. 23. ſect. 63. 

Where the next of Kin to the next of Kin ſhall have 

the Appeal, ch. 23. ſect. 64. 

The Title of the next of Kin who firſt enters ſhall 


not be defeated by any ſubſequent nearer Heir, ch. 
23. ſect. 65. 


Lands, tho' another be nearer of Kin, but none but 


the very next of Kin ſhall have the Appeal, ch. 23. 
ſect. 66. 


He who ſets out a Title as next of Kin muſt ſhew 
how he is ſo, ch. 23. ſect. 67. 

Cohabitation with a Raviſher, no concluſive Evidence 
of Confent, ch. 23. ſect. 68. 

The Woman raviſhed ſhall not loſe her Lands if under 
the Age of twelve Years, ch. 25. ſect, 6g. 
Whether in Appeals brought on this Statute there be 
any need to recite it, ch. 23. ſect. 70. 


Appeals of Rape muſt be brought in the In what 
proper County, ch. 23. ſe. vr, County. 
They may be brought in any reaſonable Mithin what 
; Time, ch. 23. ſect. 72. Time, 
Appeals of Arſon are obſolete, ch, 2 3. Arſon, 
| ſect. 73. | 
M. 
At Law neither the Appellant nor Ap- Attorney. 


pellee could appear by Attorney, ex- 

cept in ſome Special Cafes. But by 3 H. 7. Plain- 

tiff in an Appeal of Death may ſo appear, ch. 23. 

fect. 74. 

| Alſo an Appellee after an Acquittal may ſue for the 
Damages by Attorney, ch. 23. ſect. 74, 154. 

The Count muſt not vary from the Writ, ch. 23. ſect. 


bY | 

It _ either charge the Abettors with 
having done the Fact generally, or 
ſet forth the ſpecial Matter, ch. 23. 
ſect. 76. 

No Periphraſis will ſupply the Want of 
technical Words, ch. 23. fe. 77. 
Appeals de morte, &c, cujuſdam ignoti are Apfeal de 

not good, but Indiftments are, ch. 2 3. morte igno- 
ſect. 78. ti. | 

In Appeals of Rape PFelonice rapuit IS 
ſufficient without Carnaliter cognouit, 
ch. 23. ſect. 79. 

Whether it be neceſſary in an Appeal of 
Larceny to ſhew the Price of the 
Thing ſtol'n, z0id. | 

The Count in an Appeal of Mayhem, muſt ſet forth 
the Special Manner of the Fact, ibid. 

So muſt it in an Appeal of Death, id. 

What Certainty is required in ſhewing i in what Part of 
the Body the Wound was given, ch. 2 3. ſeck. 80. 

What in ſhewing the Length and Breadth of the Wound, 


Abettors, 
hav declared 


egain/t. 
Peripbraſis. 


Rapuit. 


Prise of the 
Thing ſlol'n. 


withcut the Husband, ch. 23. ſect. 58, 


| ch. 23. ſect, 81, 
Whether 


The next in Reverſion, being of Kin, ſhall have the 
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Index to the 


Percuſfit. Whether the Word Percufſit be neceſſa- 
ry, ch, 23. ſect. 82. | 
No Argument or Implication will ſupply 
the Want of an expreſs ſhewing that 
the Death was cauſed by the Means 


No Intend- 


ment. 


ſuppoſed, ibid. | ; 

In what Manner it muſt be ſhewn that the Party died 
of the Hurt ſuppoſed, ch. 23. ſect. 83. 

Whether it be neceſſary to ſhew what 
Weapon or other Means was uſed in 
effecting the Death, ch. 23. ſect. 84. 

N & armis not neceflary, ch. 23. ſet. 85, 


N, 


Weapon. 


Time and How the Time and Place of the Fact 
Place. muſt be ſthewn in the Count in an 


Appeal, ch. 23. ſect. 86. | 
An Omiſſion thereof not helped by a Conviction, ibid. 
Hour. Whether it be neceſſary for the Count 
in an Appeal to ſet forth the Hour 
when the Fact was done, ch. 23. ſect. 87. 
Day. It is fatal to ſet forth no Day at all, 
or an uncertain or impoſſible one of 
the Stroke or Death, ch. 23. ſect. 88, 89. 
On what Day the Death muſt be alledged where a 
Man dies on one Day of a Stroke given on a former 
Day, ibid. 


Tear. 


With what Certainty the Year and 
| Time of the King muſt be alledged, 

. ſect. 90. 

With what Certainty the Place muſt 
be alledged, ch. 23. ſect. 91, 92, 93. 


O. 


Whether one and the ſame Appeal ought to be againſt 
thoſe who do not appear as well as againſt thoſe who 
do appear, and againſt the Acceſſaries as well as 
Principals, ch. 23. ſect. 94. 


P, 
Where the Appellant ſhall be nonſuited, 


ch. 23 
Place. 


Nonſuit. 
„„ | 
Abatement, Where the Writ may be abated. See 
Abatement. | | | 
Amendment, What Faults in a Writ or Count of Ap- 
| s peal are amendable, ch. 23. fect. 129. 
Q. 
Pleas in Bar, Where it is a good Plea in Bar that the 


Appellant was not a lawful Wife, or 
is not the Heir of the Deceaſed, or is an Ideot, or 
attainted, or hath ſlipt his Time, &c, ch. 23. ſec. 
130. | | 

Ni and A Nonſuit after Appearance, or Retraxit 

Retraxit. of cne Appeal are Bars of another, 
ch. 27% 2. 121, 

Whether the Diſcontinuance, (ch. 23. 
ſect. 132) or Abatement, (ch. 23. 
ſect. 133) of one Appeal be a Bar of 
another, 88 8 

Whether the bringing an Appeal againſt one Perſon 
will bar a ſubſequent Appeal againſt any other not 
named in the firſt, ch. 23. ſect. 134. 

Releaſe. Where a Releaſe will be a good Bar of 
an Appeal, ch. 23. ſect. 135. 


Diſcontinu- 


ace, 


here a Bar An Appellant may be barred by Releaſe, 
as to one 1s 
a Bar as to 


or Ketraxit, or Vanquiſhment, as to 
one Appellee, and continue the Suit 


See the Title of Autrefoits Acquit, under Letter} 


| Or that the Appellee hath taken a Re- 


Second Book. 


one is ſuch as to all, and ſo perhane d N: 
nuance, ch. 23. ſect. 136. bu Diſc, 


What Pleas in Rar are conſiſtant with 2 boy 


the General Iſſue, ch. 23. ſect. 1 37. with on 

| ts 

What Pleas may be received without ol ain 
ta 


neral Iſſue together with them, ch. 
An Acquittal on an Indictment of W Ku i 
a 


Appeal, but an Acquittal on an A 
diment or Appeal, ch. 35. ſet, 1 b. 


R 


In what Manner an Appellee on his 
Acquittal may recover Damages againſt 
the Appellant and his Abettors, ch. 
ch. 23. ſect. 138. : 
The Statute of VMęſim. 2. which gives farthe 
for ſuch Damages, ſet forth at 1 33 8 
Whether Damages are recoverable of Etat 
Courſe againſt an Appellant by Force Fein! 
of this Statute, without any Inquiry 12. OY 
of the Malice, ch. 23. ſe. 140. ing fuch Dy. 


T : mapes, 

No Abetment without Malice within the Statute, >; 

Whether an Heir can be liable to Da- | 
mages for having abetted his Mother, Hir. 
hd, -. - 

Felonies made ſuch by this or ſubſequent Statutes ze 
within its Purview as to the Recovery of Damages 
ch. 23. fect. 141. 

What is ſuch an Acquittal as will intitle 

the Appellee to his Damages, ch. 23. 
ſect. 142. . 

It is no Objection that the Proceſs was 

erroneous, ch. 23. ſect. 143. 


amager it 
al, 


Acguittal 


Proceſs em. 
mens, | 
Releaſe, 
leaſe, Fc. before his Acquittal, ch, 
23, Ch. 144. © 
Where a Scire facias is required againſt 
the Appellant before Judgment ſhall 
be given for Damages, ch. 23. ſect. 145, 
Juſtices of Mi Prius, as ſuch, have no Nik priu 
Power to give Judgment for the Da- 
mages, but only to aſſeſs them, ch. 23. 
Whether the Couft may encreaſe or a- 
bridge the Damages found by the Jury, 
ch. „ 146. 
Where there are ſeveral Appellees the Sevrraly 
Damages muſt be ſeverally aſſeſſed, afzjes. 
ch. 23. ſect. 148. 
Whether a Monk, or Feme-covert may re” wer Di 


mages in an Appeal, ch. 23. fect. 149. 


S. 


Abettors only then liable to anſwer Damages when * 
Principal is inſufficient, ch. 23. ſect. 150. 
In what Manner the Principal muſt be found inſult 

cient, ch, 23. | 
The Abettors may traverſe the Jury's Traverſe 
finding of the Abetment, or of the 
Inſufficiency of the Appellant, ch. 23. ſect. 15 
The Jury may find that there were Abettors, tho © 
the Acquittal of another defendant they had foun 
that there was none, ibid. 
Judgment againſt the Abettors for the Damages cannd 
be for Part, but only for the whole, ch. 23. (x 


153. 


Scire facis 


ſect. 146, 
Damage: a- 
creaſed and 
abridged, 


all. 


againſt the reſt; but a Nonſuit as to 


Tie 


The Appellee may ſue for Damages by Attorney, ch. 


ſect. 154. & (2 
o bb Original, and Count for higher Damages than 
thoſe found by the Jury, ch. 23. ſect. 155. 

If he proceed by 3 _ a Diſtreſs is moſt ad- 
: ch. 23. ſect. 150. | 

3 ſhew the Time and Place of-the Abate- 

ment till the Abettors appear, ch. 23. ſect. 157. 


A Nonſuit of one Suit no Bar of another, ch. 23. ſect, 
158. 


o 


- NY 
In what Caſe the Appellant is to be fined or amerced, 
ch. 23. ſect, 159. | 


2 


Appearance. 


Where it ſalves Deſects in meſne Proceſs, ch. 23. ſect. 
102, and 143. and ch. 27. 10) to 111. ch. 35. ſect. 8. 


HW wihcthcr it falve che Deſect of an Addition, ch. 23, 
10 ſect. 125. See Ronſuit. . 
1,2, , 

- Appzentice, . 
Le Under fifteen Years of Age, not within 12 Anne, con- 


cerning Larceny in Houſes, ch. 33. ſect. 67. 


Appꝛover. 


The Meaning of the Word. ch. 24. ſect. 1. 
$ are 
24. ſect. 2. | 

A Peer cannot be an Approver, ch. 24. ſect. 3. 

Nor a Perſon attainted, nor, as ſome ſay, a Perſon 
| outlawed in a Perſonal Action, ch. 24. ſect. 4. 
Nor a Perſon in Holy Orders, ch. 24. ſect. 7. 


al, 


Diſcretion, ch. 24. ſect. 5. | 

Whether a Woman, or Infant of the Age of Diſcre- 

tion may be Approvers, ch. 24. ſect. 6. 

No one ſhall be an Approver till he has confeſſed the 

Crime in the Inditment, ch. 24. ſeR. 8. 

Whether one who has pleaded Not guilty may be an 
Approver, ch. 4. ſect. 10. 

No one can be an Approver unleſs he be indicted of 
Treaſon or Felony, ch. 24. ſect. 10, 11. 

If he be alſo appealed he can no longer be an Approver, 
en. 24. 0. 1%. 

Nor can the Appellee of 

ch. 24. 6 . | 

| No one can approve another of any other Crime but 
that in the Indictment, ch. 24. ſect. 14. | 

If it appear that there be no ſuch Perſons as thoſe ap- 
8 by the Approver, he may be hanged, ch. 24. 

. 

before what Juſtices a Man may be admitted to be an 

E Approver, ch. 24. ſect. 16. 3 

It is in the Diſcretion of the Court whether it will 

ſuffer one to be an Approver, ch. 24. ſect. 9, 7 

A Coroner ſhall be aſſigned to receive his Appeal, Cc. 

ch. 24. ſect. 18. | 

| How far ſuch Coroner is authoriſed to receive and pro- 
ceed upon it, ch. 9. ſect. 43. 


2 


152, duch Coroner ſhall limit the Time within which the 
tho Appeal ſhall be made, ch. 24. ſect. 19. | 

d foul he Approver ought to be at his Liberty during all that 
= ie, ch. 24. ſect. 20. 55 

ö e mult make his Appeal every Day, and repeat it in 

23, fel. Court, ch. 24. ſect. 21. . ** 


That Proceſs is 


ch. 24. ſect. 22. 


When a Man may be ſaid to become an Approver, ch. 


Nor an Ideot, &c. nor an Infant under the Age of 


an Approver be an Approver, 


to be awarded againſt the Appelees, 


Index to the Second Book; 


The Appellee may either Battel, or put himſelf 
upon his Country, ch. 24. ſect. 23. 

Whether the Approver or Appellee will be obliged to 
fight more than once, ch. 24. ſect. 24. 5 
Whether an Approver being vanquiſhed by one, can 

carry on the Appeal againſt the reſt, ibid. 
An Approvement ceaſes by the King's Pardon, either 
of the Approver or Appellee, ch. 24. ſect. 25. 
Whether it ouſt the Approver or Appellee of the Bene- 
fit of Clergy, ch. 24. ſet. 5. 


a— 


Where the Approver is to have his Wages and Pardon, 
ch. 24. ſect. 27. os 

Whether the . Appellee of an Approver be repleviſable, 

ch. 14. ſet. 43, 52. 

The Penalty of purſuing a Pardon of an Approver who 
becomes a Felon again, ch. 24. ſect. 27. 


1 Arbitrement. 
A good Bar of an Appeal, ch. 23. ſect. 24. 


| Argument. 5 
Where it ſhall not be received to ſupply the Want of an 
expreſs Allegation, ch. 23. ſect. 82. ch, 29. ſect. 51, 


Arms. 


Diſputes concerning them, where determinable, ch. 4. 
ſect. 7. f 


Arraignment. 


A. 


Whether a Man may be arraigned upon an Indictment 
while an Appeal for the ſame Crime is depending 
againſt him, ch. 25. ſect. 15. AR FL 
The Perſon arraigned ought not to have his Hands tied 
together, nor Fetters on, ch. 28. ſeR. 2. eſs 
Neither is it neceſſary that he hold up his Hand, ibid. 
Where the Arraignment ſhall be in Engliſb, and where 
in French, ch. 28. ſect. 3. „ | 
Where in the King's Bench on the Plea-Side, and 
where on the Crown-Side, ch. 28. ſect. 4. 
Where on the Count after a Nonſuit or Abatement of 
the Writ, &c. ch. 28. ſet. 7. to 13. | 
Whether an Omiſſion of it be Error, ch. 28. ſet. 6. 
Where a Perſon ſhall be arraigned on ſeveral Appeals 
or Indictments, ch. 28, ſect. 7, 8. 


B. 

If the Principal be fully acquitted, ch. 29. ſect. 36. or 
found guilty of Manſlaughter, ch. 29. ſect. 24. the 
Acceſlary ſhall not be arraigned. I: i fie; 

The Principal muſt be convict at the Suit of the King 
or Party reſpectively, before the Acceſſary can be ar- 
raigned at his Suit, ch. 29. ſect. 39. f 

An erroneous Attainder, while it ſtands unreverſed, is 
ſufficient for this Purpoſe, ch. 29. ſect. 40. 

At Law where- ever the Attainder of the Principal was 
prevented by Death or otherwiſe, the Acceſſary could 
not be arraigned, ch. 29. ſect. 41. 

But the Death or Pardon of the Principal after his At- 
tainder availed not the Acceſſary, ch. 29. ſect. 42. 
At this Day a Conviction of the Principal is equivalent to 

an Attainder as to this Purpoſe, ch. 29. fect. 43. 

Receivers of ſtolen Goods, how puniſhable without a 
Conviction of the Principal, ch. 29. ſect. 44. 

Whether the Acceſſary may be arraigned before the 


| Principal hath appeared, ch. 29. ſeR. 45, 46. 
6H Array, 


Index to the 
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Array. a 
Not to be challenged till a full Jury appear, ch. 43. 
„ N 


Arreſt. | 
4. 
By private Where Perſons are liable to be fined and 
Perſons en- impriſoned for not apprehending an 
joined by Lato. Offender, ch. 12. ſect. 1, 2. ch. 29. 


ſect. 10, 27. b 

Where a Townſhip or Hundred may be amerced for 
the Eſcape of a Manſlayer, ch. 12. ſect. 2, 3. 

How far all Perſons are bound to affiſt an Hue and Cry, 
. : | 

Upon whom it may be raiſed, ibid. 

The Puniſhment for levying it without Cauſe, ibid. 

In what Manner it is to be raiſed, ch. 12. ſect. 5, 6. 

Private Perſons are bound to aſſiſt Officers of Juſtice 
in making an Arreſt, &c, ch. 12. ſect, 7. | 

B. | | 
Permitted by What are ſuch probable Cauſes of Suſ- 
Law. picion as will juſtify the Arreſt of an 
SP innocent Perſon for Felony, ch. 12. 

ſet. 8 to 15. 


By whom the Perſon muſt be ſuſpected who is arreſted 


on Suſpicion of Felony, ch. 12. ſect. 15. | 


Generally no Suſpicion will juſtify an Arreſt where no 


Treaſon or Felony hath been committed, or dangerous | 


Wound given, ch. 12. ſect. 16. 
Whether this Rule holds as to Arreſts on a Hue and 
Cry, or by Virtue of a Warrant from a Juſtice of 
Peace, ch. 12. ſect. 16, 17. | | 
In what Manner an Arreft upon Suſpicion is to be ju- 

ſtifed in pleading, ch. 12. ſec, 18. . 

Where an Arreſt may be made for the Prevention of a 
Felony intended, ch. 12. ſect. 19. 
Night-walkers, and Common Cheats, Ic. may be ar- 
reſted by Private Perſons of their own Authority, 
ch. 12, el 0, i. {3 
But generally an Arreſt for inferior Offences requires a 
Warrant from a Juſtice of Peace, ibid. 


E. 
Arreſts by 85 | 
Private Per- The Reward for apprehending a High- 
ſens, where wayman, ch. 12. ſect. 22, 23, 24. 
rewarded. | 


For apprehending a Counterfeiter or Clipper of the 
Coin, ch. 12. ſect, 25, | 

For apprehending a Shop-lifter, Ic. ch. 12. ſect. 26, 
For apprehending a Burglar, &c. ch. 12. ſe. 27. 


D 


IWatchman, What Arreſts may be juſtified by Watch- 
4 men, ch. 13, ſect. 5, 6. 
Conſtable. 


Power to make an Arreſt for F elony 
Perſon, ch. 13. ſect. 7. 
How far he has greater Power than a 
Private Perſon to make an Arreſt for 


than a Private 


Afray. 


an Affray, ch. 13. ſect. 8. 
An Arreſt without a Warrant cannot be 
made good by a Warrant ſubſequent, 


Harrant. 


K.. 5 
| Where Arreſts may be made by Bailiffs Bai 
of Towns, ch. 13. ſect. 135 | n+ 7 


| Whether Suſpicion of Felony be a good Suſpicin, - 


| Whether an Arreſt of a Suitor may be diſcharged by 


| For what Faults, and at what Time Judgment mi 


Whether a Conſtable have a greater 


Second- Book. 
Whether the Conſtable may retake or P.. 
| retain one who has eſcaped, ch. 3 Efape 
ſect. 9. * 1 SY ; 1 4 ; ” g 
He cannot juſtify an Atreſt by Force rf . >... 
Warrant for a Matter appinring to SAP uſtiy 
riſdiction, ch. 13. ſect. 10; Vis Jy 
As he may by Force of a general Warrant .; 
no certain Time, «id, © 521 "Aprefln 
Whether he can juſtify. the Execution of 
a general Warrant to ſearch for Felons ſearch fe | 
or ſtol'n Goods, ch. 13, ſect. 10, 17. ot r 
Whether hap oy of an innocent Perſon may w 
ſtiſied by the Warrant of a Juſtice of Peace: ©y *. 
ſect. 11, : fi 


ant th 


Where by Juſtices of Peace, ch, 13.  Fuſtcy 
ſect. 13. | . . 
Where a Juſtice of Peace may arreſt by Pari. 
Parol without Warrant, ch. 13, ſect. 14. Waorray 
He may grant his Warrant not only for Offence x 
againſt the Peace, but generally for all Matters with. 
in his Juriſdiction, ch. 13. ſect. 15. | 

Whether one Juſtice may grant his Warrant for an Of. 
fence not cognizable by leſs than two, ch, 13, fd 
16. n 


o 


Ground for a Warrant againſt a Per- 
ſon not indicted, ch. 13. ſect. 18, 
It is the ſafeſt for the Party who has the Suſpicion b 
make the Arreſt by Virtue of ſuch Warrant, d. 
13. ſet. 19. 5 | 
Whether there be no Difference between ſuch Wu: 
rants for Cauſes which the 3 may determine, 
and Warrants for Cauſes which he cannot deter- 
mine, ch. 13. ſet. 20, 
What ought to be the Form of the Warrant, ch. 11 
aa 3H; 7. 272 : 
In what Manner it is to be executed, ch. 13. ſed. n, 
"295 Js 2 
| 1:55 ts 
Where Doors may be broken open in Doors be 
order to make an Arreſt, ch. 14. open, 


the Court, ch. 1. fea. 18. „ 
What ſhall amount to an Arreſt, ch. 19. ſect. I. 


Arreſk of Judgment. 


| May be moved after a Oonfeſſion of the Indifimen 
ch. 31. fect. 4. - 


be arreſted, ch. 41. ſect. 1. ch. 25. ſect. 147, 14. 


Arſon, 


Appeal of it, ch. 23. ſet. 7% —_ 
What ſhall make a Man Acceſſary to it, 
18, 21, 22, pi. 
Not bailable, ch. 15. ſect. 45, 46, 49, 63. 
Whether excluded from Clergy, ch. 33. ſect. 35. 


ch. 20. ſed, 


Aſſault, See Son aſſault demene. | 


Where it makes a Mafi Acceſſary to F elony, ch, 29 


"Gb. 13, ſect. N. 


2 


ſect, 10, 16, &c, . | ai 


Ale. | 


The Power of Juſtices of Aſſiſe in criminal Matters 


ds on Statute, ch. 7. ſect. 1. 
owes to deliver Gaols by the Statute de finibus, 


ch. 7. ſect. 2, 3. Where for Delay of Juſtiee, ch. 22. Ty 5; 
Whether their Power by this Statute extend as well | Where for a Contempt of a Superior Court, ch. 22. 


to Treaſons as Felonies, ch. 7. ſect. 4, 6, 7. 


Vhether it requires a Special Commiſſion, ch. 7. ſe. 5 Where againſt Counſellors, ch. 22. ſeR. 30. 
ich Juſtices may have a Special Commiſſion as to | Where againſt Gaolers, ch. 22. ſect. 31, 32. 
F Counterfeiters of the Coin, by Force of 3 H. 5. ch. | Where againſt Peers, ch. 23. ſect. 33. 


ect. b, 
5 _ 5 Proceſs into any wg againſt the 


lee of an Approver, ch. 7. 
be Warrant they hold Plea of an Appeal of Rob- 
bery, ch. 7. ſect. 9. 
Their Power in Relation to Conſpirators, Maintainers, 
Embraceors, Falſe Informers, &c. ch. 7. ſect. 70, 
2,1 
wei 4 in Relation to Sheriffs, Bailiffs, Eſcheators, 
Coroners, Clerks, Bailiffs and Stewards, Se. ch. 7. 
ſect. 1 55 Ib, I7. 
Their Power in Relation to Capital Offences tried be- 
| fore them by Writ of Nift prius, ch. 7. ſect. 17, 18. 
They ſhall not exerciſe their Office in uy County 
wherein they were born, or do inhabit, ch. 7. ſect. 
19, 20. | 
1 Abatement found againſt the Defendant i in Af 
| ſiſe not peremptory, ch. 23. ſect. 131. 


 Alfociation, 


om miſſion of Aﬀociation, ch. 5. ſe. 16, 17. 
ot good without a Writ to the + to be afſociated, 
ch. 5. ſect. 2. | 


Attachment. 


By what Court, and againſt whom grantable, and in 
| what Manner to be proceeded upon, ch. 22. ſect. I. 
Where grantable for not executing a Writ, ch. 22. 
ſect, 2. 

here for doing it opprefſively, ch. 22. ſect. 3. 

Where for not doing it effectually, ch. 22. ſect. 4. 

PV here for making a falſe Return, ch. 22. ſect. 5. 
Where againſt Attornies for appearing for a Man with- 
out any Warrant, or not cauſing the Warrant to 
be recorded, ch. 22, ſect. 6, 7, 8,9. 
here for Injuſtice to their Clients, or other Con- 
| tempts of the Court, or diſhoneſt Practice, ch. 22. 
ſect. 10, 11. 
here againſt other Officers of the Court, ch. 7 
lect. 12. 
VV here againſt Jurors for not *PPexring, ch. 22; ſect. 
| 14. 
here for refuſing to be ſworn, or to give any Verdict, 


& ch. 22. ſect. 15, 16, T6 
ch 22, ſect. 17, 

the Bar, ch. 22. ſect. 18. 
22. ſect. 19. 


ch. 22. ſeR. 20. 


where the Fact is agreed, ch. 22. ſect. 21. 
IV hether for re 


Index tb the Secohd Book. — . 
I Whether for refuſing to find an Office upon full Evi- 
Where againſt inferior Judges for proceeding without 


Where for acting unj juſtly, oppreſſively or irregularly, 


| Where for contemptuous Words or Writings concerns 


Where for a Misbehaviour after half Departure from He againſt whom an Attachment is granted ſhall not 


Where for receiving InftruQtions from the Parties, ch. 
Whether for merely giving a Verdi againſt Evidence, Averment. 
Whether for not following the Dinan: of the Judge ch. I. ſect. 14. 


fuſing to give an Anſwer to a Judge 16. 
emanding their Opinions of a particular Fact, th, | See Name. 


dence, ch. 22. ſect. 23, 24. 
Juriſdiction, ch. 22. ſect. 25. 
ch. 22. ſect. 26. 


ſect. 28, 29. 


Where againſt any other Perſon for a Reſcous or other 
Contempt of the King's Writ, ch. 22. ſet. 34. 
Where for Contempts in the Face of the Court, ch. 
22, ſe. 35. 


cerning the Court, ch. 22. ſect. 36. 

Where for Contempts of the Rules and Awards of 

the Court, ch. 22. ſect. 37. | 

Where for taking out Proceſs without colour of Righty 

ch. 22, ſect. 39. 

Where for making Uſe of it to help an inferior Court, 

ch. 22, ſect. 40. 

Where for ae 2 Uſe of it in a vexatious Manner, 

ch. 22. ſe. 41. 

Where for making Uſe of it opyrelirely or unjuſtly, 

ch. 22. ſe, 42. 

Where for Forgeries of Writs, and other Deceits and 
Abuſes of the Court, ch. 22. ſect. 43. 


Attainder. 


Perſons attainted for giving a Falſe Verdict may be 
challenged as Jurors, ch. 43. ſect. 25. 

Perſons attainted cannot be Approvers, ch. 24. ſect. 4 
Nor Appellants, while the Attainder is in Force, &h 
23. ſet. 1 30. 

Whether all Perſons are bound to take Conuſance of 
Attainder in their own County, ch. 29. ſect. 33. 
A Perſon attainted is kable to perſonal Actions, ch, 
36. ſect. 5. 
How to be dealt with where he fands Mute, ch. 30. 
ſeck. 8. 

Where bailable, ch. 15. ſect. 40, 80. h 
The Attainder of an Appellant but a temporary Bar of | 
an Appeal, ch. 23. ſect. 130. 
It was an Eſcape to ſuffer a Clerk attainted to Aube 
his Purgation, ch. 33. ſect. 120. 
See the Titles of Cbztuption, Autrefoits acquit, 
Attaint or Con via, and of Judgment. 


Attozney. See Pꝛemunire. 
Privileged from being made 2 Conſtable, ch. 10. ſect. 


39. 
Whether in a Qui tam, either Party may appear by 
Attorney, ch. 26. ſect. 53, 54, 55. 


here for an Endeavour to 1 upon the Court, Whether the Plaintiff or Defendant in an Appeal may 


appear by Attorney, ch. 23. ſect. 27, 74. 
8 by e ct, 22. 1. 


Lies not againſt the Proceedings of a Court of Record, 


Cannot ſupply a Defect in an — ch. 9. ſect. 


22. ſect. 22. 


Autrefoits, 


A — 7 - — — = 
_ — — - 2 . as _—_ 
* — * — 2 = - > 1 > 2 1 
JI "_ = —— 85 5 . a © x NA fi 
_ OF 2 $ — — — 2 . 


—— 
* 49 — —— = _ — —ͤ - 
— . n I 


— 

— — 

— — 
- 


— 
- 2944.9 - 
P Dt ot. 
. — — 
= mr ag ty.” x ” 

— 


— 


RES ——— 


— - _ 
pt oo — 
——— - - — 
4 . — 
>. - Wn 
=y 
— 
— . rr. > _ F- > 
— —ññ— — 


— 


| 


[| 
| 
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Autrekoits atquit. 
A, 


Where a good Plea in Bar, ch. 35. ſect. 1. 
What is the Ground of it, ibid. 


Profert. Whether it muſt be pleaded with 4 Pro- 


IN ert, ch. 25. ſect. 2. | 
Variance. Where a Variance between the Record 
of Acquittal, and the Indictment to 
- which it is pleaded may be helped, ch. 35. ſect. 3. 
Different Where an Acquittal in one County will 
County. Bar a ſubſequent Proſecution in ano- 
RE ther, ch. 35. ſect. 3, 4. 
Treſpaſs. Acquittal in Treſpaſs no Bar of a Proſe- 
ciution for Larceny, ch. 35. ſect. 5. 
Acquittal of one Felony bars not a Proſecution for an- 
other different in Subſtance, ibid. 
But an Acquittal of Murder bars a Proſecution for Pe- 
tit Treaſon, ibid. | 


| Other Di- Whether other Diſcharges of a Defen- 


charges. dant have the ſame Effect, as to the 
11 barring of a ſubſequent Proſecution, 
as an Acquittal by Verdict, ch. 35. ſect. 6, 7. 

Vanguiſh- Whether a Vanquiſhment of the Appel- 


ment, lant have the like Effect as an Acquit- 


tal by Battel, ch. 35. ſect. 7. 


| B. 85 
The Record of Acquittal pleaded in Bar of a fubſe- 


quent Proſecution muſt be free from Error, ch. 35. 


ſect. 8. 


And on a Suit brought by one who had a Right to bring 


it, ch. 35. ſect. g. 

But it is not material in what Court it was, ſo that 
ſuch Court had a proper Juriſdiction, ch. 35. ſect. 
10. See County, B. for Acquittals in Wales. 


How far an Acquittal of a Man as Principal will bar a 


ſubſequent Proſecution againſt him as Acceſlary, & 
e converſo, ch. 35. ſect. 11, 12, 13 


By 3 H. 7. an Acquittal on an Inditment of Death, 


is no Bar of an Appeal, ch. 35. ſect. 14. 
The Conſtruction of this Statute, ch. 35. ſect. 15, 16. 


C. 


Autrefolis Autrefoits attaint generally a good Bar of 


attaint. a ſubſequent Proſecution for the ſame 
h or another Felony, ch. 36. ſect. 1. 
For what Reaſons, ibid. . 
It was no Bar for one who had broken the Priſon of the 
Ordinary, ch. 36. ſect. 8. 


Error. Neither is it any Bar if the firſt Attain- 


der be reverſed for Error, ch. 36. ſect. 2. 


Parilon. Neither is an Attainder on an Indict- 


ment, when pardoned, a Bar of an 
Appeal, ch. 36. ſect. 3. 
Neither is an Attainder of Felony a Bar to an Indict- 
ment of High Treaſon, ch. 36. ſect. 4. 
Larceny, Whether an Attainder of one Larceny 
1 can bar a Proſecution for another, ch. 
"6; fe. . | 
A Perſon attainted of one Felony may be proſecuted 
for another, in order to bring the Acceſſaries to ſuch 
other Felony to their Trial, ch. 36. ſect. 6. 
Treſpaſs. Judgment againſt a Man for Treſpaſs 
8 bars not a Proſecution for Larceny, 
ch. 36. fea. 7, | 
Judgment of Pain fort & dure, whether a Bar of a 
ſubſequent Proſccution, ibid. 
2 


| Where a Conviction on a penal Statute is pleadable d 


| What ſhall be ſaid to be ſufficient Bail, ch. 15, fal.“ 


Second- Book. 


Whether an Attainder on an Indidment «+ f 
an Appeal. ch, 36. ſect. 9. den 
\ % 


n OY D. 
Autrefoits convift of one Felony no Bar 4, 
| Autres 
to a Proſecution f 
= = ecution for a ther, ch. 36, amid 
But a Bar to a Second Proſtcution for = 
K in the Caſe of Death, ibid. the fame Fd 
o far Autrefoits convi; , Clay wh 
bars a ſubſequent Profecution for the = ha 
ferent F — 36. ſect. 1 1. * 
Conviction of laughter, and Clergy lad 
bars a ſubſequent Profecutibhi - for the rar 
ch. 36. ſect. 12. TR ed 
Not material whether the Appeal to which 
viction and Ly are — „ were — a. 
the Time of the Conviction or not, ch. 36. ſed k 
Neither is it material whether che tl ally? 
Judgment or not, before he prayed his Clay, d ty 
ſk. 14. an K 
But if the Record be erronevus it is no Ba 
ſet. 15. 5K 
How the Plea of utrefoits conuici, and | 
thereon muſt conglude; ch. 36. ſec. 10. Cy 
| Whether a Verdict figding a Man guilty of Excucbb 
Homicide will bar a ſubſequent Profecition for the 
ſame Death, ch. 30. ſect. 17. ö 


a ſubſequent Proſecution, ch. 26. ſeR. 64, bs, 


Award, 

Where an Attachment lies for diſobeying an Ama 
made in Purſuance of a Submiſſion by Rule of Cour, 
ch. 22. ſect. 37. 


— W —_ 


Bail. 


8 . 
HERE a Priſoner may be diſcharged withat 
Bail, ch. 15. ſect. 1. b $04 
In „ Reſpects Bail and Mainpriſe agree, ch. 1; 
2. 8 | 
In what they differ, ch. 15, ſect. 3. | 
Whether thoſe who bail a Man may detain him tien 
ſelves, ibid. | 


He who has taken inſufficient Bail may compel ti 
Party to find better, iid. 
But exceſſive Bail is not to be required, ch. 15. ſecl. 


| B. | 

The Offence of taking inſufficient Bail, ch. 15. {6 

The Offence of taking it where it ought to be deni 
how puniſhable at Law, ch. 6. ſect. 9. ch. 15. | 

How by the Statute of Maſim. 1. ch. 15. ſect. ö. 

How by Juſtices of Affiſe-by Force of the Statute d / 
nibus, ch, 6. ſect. 11, 12. ch. 15. ſect. 9. 

How by Juſtices of Gaol- Delivery by Force of 44.5 
ch. 6. ſect. 13, 14. ch. 15. ſect. 10. See Gal 
Deliverp, A. 2 

How by Force of 1 & 2 Pb. & Ma. ch. 6. ſect. 15 
ch. 15. ſet. 11, _ | . 

Thoſe who bail a Perſon muſt at their Peril * 
themſelves of the Cauſe of his Commitment, 
15. ſect. 12. | 


l 


Index to the 
© 
my puniſhable at Law, ch. 15. ſect. 13. 
How by Veſim. 1. ch. 15. ſect. 15. : 
He who commits a Man for want of Bail needs not 
gemand of him to find it, ch. 15. ſect. 14. 
Habeas Cor- In what Manner, and under what Pe- 
us Act. nalty a Habeas Corpus made out in 
ET Purſuance of 31 Car. 2. is to be o- 
ed by the Gaoler, Sc. ch. 15. ſect. 16, 19. 
In what Manner ſuch Habeas Corpus is to be marked, 
ch. 15. ſect. 17. 


By whom, and upon what Requeſt, and when, and 
under what Penalties it 1s to be granted for Crimes 


under the Degree of Treaſon or Felony, and the 


Party bailed, ch. 15. ſect. 17, 18, 22. : 
The Penalty for impriſoning the Party again after he 
hath been bailed, ch. 15. ſect. 20. 

Where ſuch Habeas Corpus is grantable for Treaſon or 
Felony, ch. 15. ſect. 21. f | 
During the Aſſizes in any County, Priſoners are baila- 

ple ouly by the Judge of Aſſiſe, ch. 15. ſect. 22. 
Where a Judge is liable to an Action for denying a 
Habeas Corpus, ch. 15. ſect. 24. 


D 


Bail by the In what Caſes Bail is grantable by the 
Sheriff. Sheriff, ex Cfficto, ch. 15. ſet. 25, 
26, 27. 

Where by a Conſtable, ch. 15. ſect. 26, _ 

Neither Sheriff nor Conſtable can take Bail by Recog- 
nizance, but only by Obligation, ibid. = 

Whether the Sheriff have loſt his Power of bailing by 
the Statutes which authorize Juſtices of Peace, and 
that take away the Power of the Torn, ch. 15. ſect. 
26, 27. | | : 

Where _ Sheriff may take Bail on the Writ of odio 
& atia, ch. 15. ſect. 29. 

Where on a Writ of Mainpriſe, ibid. 


Whether ſuch 2 Writ be grantable at this Day, ch. 15. 


ſect. 30. 8 
Where on a Writ of Hamine replegiando, ch. 15. ſect. 
31, 


Ball by Who are repleviſable and who not by 
Weſtm. I. Meſim. 1. ch. 15. fect. 32. 


18. ä | 
Whether Perſons taken for the Death of a Man be re- 


pleviſable, ch. 15. ſect. 33, 34, 35. 


Whether thoſe taken by the Commandment of the 


King, ch. 15. ſect. 36. 
Whether thoſe taken by the Commandment of the Ju- 
ſtices, ch. 15. ſect. 37. | | 
Whether thoſe taken ior the Foreſt, ch. 15. ſea. 38, 


Whither thoſe who are under a Judgment, Confeſſion, 
Sentence or Conviction, ch. 15. ſect. 40. 
Where the King's Bench may bail a Perſon outlawed, 
or convict of Manſlaughter, zb:d. 
Perſons taken with the Manner not repleviſable, ch. 
15. ſect; 41. 
Nor thoſe who have broken Priſon, ch. 15. ſect. 42. 
Whether thoſe appealed by Approvers, ch. 15. ſect. 43. 
Whether Thieves openly known and notorious, ch. 15. 
ſect. 44. 
Whether Perſons openly and manifeſtly guilty of Crimes 
under the Degree of Felony, ch. 15. ſect. 45, 46, 
Fr 


Offence of denying, delaying or obſtructing Bail, 


\ 


illegal Patent, ch. 15, ſect. 66, 
; 61 


Second Book. 


Whether thoſe taken for Arſon, falſe Money, falſifying 
the Seal, or Treaſon touching the King himſelf, ch. 
15. ſect. 45. 


of F, | 

Whether the Sheriff be bound to impriſon thoſe who 
are accuſed of Crimes for which he cannot replevy 
them when once impriſoned, ch. 15. ſect. 46, 

King's Bench not within gm. 1. ch. 15. ſect. 47. 

Where Perſons indicted of Grand Larcenies, and other 
Felonies, are repleviſable, &c. ch. 15. ſect. 48, 49. 

Where Perfons impriſoned for a light Sulpicion, ch. 15, 
ſect. 49. | | 

Where Perſons impriſoned for Petit Larceny, ch. 15. 
ſect. 50. 

Where for Treſpaſs for which a Man ſhall not loſe 
Life or Member, ch. 15. leR. 51. 

Whether Acceſſaries are bailable, ch. 15. ſect. 53. 

Whether ſtrong Preſumptions of Guilt ſhall not ouſt 


them of the Benefit of Bail, as well as bad Reputa- 
tion, ibid. 3 


G. 26. 
Regularly any one Juſtice may Bail a By Juſtices 
Perſon indicted at Seſſions, or for a of Peace. 

dangerous Wound, &c. ch. 15. ſect. 
54, 02. | FR | 
And by 1 KR. 3. any one ſuch Juſtice'*had+.the like 
Power in Relation to any Perſons impriſoned for 
Suſpicion of Felony, ch. 15. ſect. 55. | 


| But 3 H. 7. requires two ſuch Juſtices, whereof one 


ſhall be of the Quorum, to take the Bail, and to 
certify it, &c, ch, 15. ſect. 56. 

And 1& 2 P/. & M. forbids Juſtices of Peace to 
bail any Perſons declared irrepleviſable by J/2/m. 1. 
ch. 15. ſect. 58. | 6 * 

And it requires the Juſtices to take the Examination 
of thoſe whom they bail for Felony, and the In- 


formation of thoſe that bring them before them, ch. 
15. ſect. 59. 


Alſo it requires them to bind the Informers to give 


Evidence at the next Gaol-Delivery, Cc. ch, 15. 
ſect. 60, | | | 
But it ſaves the old Way of Proceeding in London and 
Middleſex and Towns corporate, ch. 15. ſect. 61. 
Whether one , Juſtice of Peace can bail a Perſon for a 
Crime not within his Conuſance, whereof ſuch Per- 
ſon hath not been indicted at Seffions, ch. 15, ſec, 
8 | | 
What Power Juſtices of Peace have in Relation to the 
Bailment of Perſons declared to be irrepleviſable by 
Weſtm. 1. as thoſe taken for Treaſon againſt the 
King's Perſon, Arſon and Homicide, &c, ch, 15. 
ſect. 63, 65. | : 
They ought not to bail on Proceis in Civil Actions, or 
for Contempts to Superior Courts, ch. 15. ſect. 64. 


H. | 

Where Juſtices 6f Gaol-Delivery may . 
bail a Perſon convicted of excuſable of Gaol-De- 
Homicide, or of Manſlaughier, ch. livery, 
. | 

Whether they may bail an Appellee upon the 


Excommunication, ibid. | 


Where in other Caſes, ibid. 


EE — 5 
The Court of King's Bench may bail By 


Perſons committed by Colour of an 


Plea of | 


the Court 
King's 


Pad 


— 


Or 


On Commit- Or by Warrant from the Privy Coun- 
ment by Pri- cil declaring the Cauſe of the Com- 
vy Counſel, mitment, ibid. 

The Arguments ſor and againſt its bail- 
Or King's ing Perſons committed by Warrant 
Special Com- expreſſing no other Cauſe but the 
mand. King's ſpecial Command, ch. 15. 


67, 68. 


How this Point is at this Day ſettled by Parliament, ch. 


15. ſect. 69, 70, 71, 72. 


Or by either hether the Court of King's Bench 
Flouſe of will Bail Perſons committed by either 
Parliament. Houſe of Parliament for Want of 


Form in the Commitment, ch. 15. ſect. 73. 


Whether for a Matter not appearing to be out of the 


Juriſdiction of the Houſe, ibid. | 
Whether upon a Diſſolution or Prorogation, ch. 15. 
ſect. 74. Fs 
Whether upon an Impeachment, ch. 15. ſect. 75. 
Whether upon a Commitment for a Contempt in the 
Court of Chancery, for being too general, or for 
other want of Form, or for being grounded on a 


Decree concerning a Matter adjudged at Law, ch. 


15. ſect. 76. | 

Whether upon a Commitment by an inferior Court of 
Common Law for want of Form, or other Defect 
in the Commitment, ch. 15. ſect. 77. | 


Whether by confeſſing and avoiding the Return of the- 


Habeas Corpus, ch. 15. ſect. 78. | 

Where upon Examination of the Nature of Proſe- 
cution whereon the Priſoner was indicted below, 
ch. 15. ſect. 79. 

Where it will bail Perſons irrepleviſable by Jem. 1. 


as thoſe attainted or convict of Felony, &c. ch. 15. 


ſect. 80. 


K. 
By the other Where bail is grantable by the Courts 


Courts of of Chancery, Common Pleas or Ex- 
Weſtmin- chequer, ch. 15. ſect. 8 1, 82. 
ſter-Hall. ie, | 
Formof the Where the Bail ſhall be bound in a cer- 
Bail piece. tain Sum, and where Body for Body, 


ch. 15. e, 83. 

The Conſequence of being bound Body for Body, 
ibid. | 5 : 

Horfriture of Whether the Recognizance on a Bail- 

the Recognt- ment for Felony be forfeited by the 

Zance. Party's ſtanding Mute, ch. 15, ſect. 

84. 

Whether by praying the Benefit of Clergy, ibid. 

What ſhall forfeit a Recognizance to appear to an In- 
formation, Cc. 84. | | 


L. 


Whether the Bailing one not bailable amount to an E- 
ſcape, ch. 19. fect. 10. i 


Bailiff, | 
Where liable to an Attachment, ch. 22, ſect. 2, 3, 


43 5+ 
Where he needs not ſhew his Warrant when he makes 
an Arreſt, ch, 13. ſect. 28. | 


Puniſhable by Juſtices of Aſſiſe, ch. 7. ſect. 15. 


Cannot diſtrain for an Amercement, Sc. in the Torn 


without a Special Warrant, ch, 10. ſect. 30. 


Bailiffs of Towns. 


Their Power of arreſting Night-walkers, ch, 13. ſe, 12. 
| | 5 | 


Index to the 


Againſt what Appellants in Reſpect of their Infirmity, 


] 


Second Book. 


Baniſhmenf, 
Whether a legal Puniſhment, ch. 48. fegt. 16 


Bar. 


For Pleas in Bar, ch. 35. in the Prefatory par, 
That which hath been a good Bar 4 i 


Appeal will be a good Bar of another In 
Appeal reſpectively, ch. 35. ſect. 6. 
The Attainder of an Appellant is but a temporary } 
Mg Ny ue ch. 23. ſect. 1 30. oy 
the Titles of Autrefoits attaint, convi 
quif, and Pardon. ” hen 


f t of 
dictment or 


Baronet. 

Not within 1 E. 6. which will not ſuffer a 
be abated for the Plaintiff's taki 
Dignity, ch. 23. ſect. 104. 

Good Plea in Abatement againſt one by the Name of 


F. S. Knight, that he is a Baronet and no Kn. 
ch. 25. ſect. 69. See ch. 27, ſet. 86. f Knigh, 


. Writ to 
taking a new Name af 


| Warratry. 
How indicted, &c, ch. 25. ſect. 59. 


Baſtard. 


g May have the Benefit of Clergy ch. 33. ſect. | 
W hat Evidence is ſufficient of the Murder of a Buſta 
ch. 46. ſect. 43. | N 


Battery. 
A Count of Battery abates a Writ of Mayhem, ch. 
23. f. 20. 1 
A Recovery in it bars an Appeal of Mayhem, nm : 
converſo, ch. 2.3. ſect, 22. | 
Whether an Action for it can be barred by a Nonſuit 
in an Appeal of Mayhem, &c. ch. 23. ſe. 26, 


1Baftel. 


In what Caſes, and at whoſe Election there may be a 
Trial by Battel, &c. ch. 24. ſect. 23. ch. 45. ſect. 1, 
The Manner of waging it by the Civil Law, ch. 45. 
ſect. 2. 
The Manner of wagin 
|  45- ect. Q- | 
W hether an Approver or Appellee be bound to fight 
more than once, ch. 24. ſect. 24. ch. 45. fect. 3. 


g it by the Common Law, ch. 


Dignity, or Privilege, there ſhall be no Wager of 
Battel, ch. 45. ſect. 4, 5, 66 
Whether Wager of Battel may be counterpleaded by 
Reaſon of a violent Preſumption of Guilt in the 
Appellee, ch. 45. ſect. 7. | 
It is ouſted in Appeals of Rape by Statute, ch. 45: 
ſe. 8. | 
| Whether it lie in Appeals of Mayhem, ch. 23. ft. 
28. | 


| See Uanquiſhment, 


WBawdy-Vouſe. 


| Frequenters of Bawdy-Houſes to be arreſted by Con- 
ſtables, ch. 10. ſect. 34. 


Behabiout. 


Behaviour. 
by one diſabled to be an Approver, where 
good Cauſe to bind to the good Behaviour, ch. 15. 


| 3 Recognizance for it to be ſuperſeded by a 


ertirari, ch. 27. ſect. 65. | 
Bench. See King's Bench. 


Bigamp. 
ether excluded from the Benefit of Clergy, ch. 33. 


l. 6 fo» . nr 
ere > Cictable where the firſt Marriage was beyond 
a, and the ſecond in England, ch. 25. ſect. 39. 


Bills of Exceptions. See Exceptions, 

Wiſhop. 
Biſhops, a good Addition, ch. 23. ſect. 109. 

Blank Warrant, 

vchinent, ch. 22, ſect. 3. 


_ Blind, 
not have the Benefit of Clergy, ch. 39. ſect. 5. 


Booth. 


P, 93. 

| br & catalla, ch. 25. ſe. 747 75+ See Goods, 
| Bꝛeaking Pꝛiſon. See Paiſon, 
Breaking Youſes. See Poulſe-bzeakers, 


Baital, 
ther a good Addition, ch. 23. ſect. 120. 


Burgaliter. 
Burglariter, Se. fatal, ch. 23. ſect. 97. 


Burgelſs. 
| 200d Addition, ch. 23. ſect. 112. 


| Burgh, 
dd Vine, ch. 23. ſe&. 92. 


? lect, I2, 19, 24, 


[ _ Burglar, 
d for apprehending him, ch. 33. ſect. 27. 


ie excluded from 
„ 100. 


Fe which amounted 
of his 


s the pr 
e, ch. 25 


to Burgla 


Clergy, ch. 33. ſect. 80, to 84. 


. ect, . 
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ager of Battle againſt a blind Man, ch. 45. ſect. 4. 


bery in it, where ouſted of Clergy, ch. 33. ſect. 


p 


Þ 


ther filling one up be a good Ground for an At- | 


may be good Jurors for Trials in Burghs, ch. 


Clergy, ch. 33. ſect. 40. 104, 


ea Man found Guilty in one County of an Of- 
in another, is 


oper Word of Art to expreſs the Of- 


Ch. 33. ſect. 121, 124, 127 to 132. 


Index to the Second Book. 
| Whether the Word Nofanter be neceſſary, ch, 2 9. 


0 Burning in the Hand. EE 
See Clergy; 


Butler. See Charge. 


4 — 


Lett, G. 


Where Doors may 


Canon Law. 


HE Original Ground of the Privilege of the Cler- 
' gy, and ſo fat in Force as received in England, 
ch. 33. ſect. 2. 112. | 


Capias, 
be broken open to execute it, ch. 
14. ſect. 3, 4. See Dutlaway, B. | 


Capitage, Ch. 11. ſect. 2. 
Caption of an Indiament. 


Muſt ſhew that it was taken by twelve, Cc. ch. 25. 


ſe. 16, 126. 


Where quaſhed for want of the Words proborum & lega- 


lium hominum, ch. 25. ſect. 17. Pt; 


Where amendable, ch. 25. ſect. 20. 
For other Matters, See Indidment, L. 


Carrier. 


| May have an Appeal of Larceny for Goods ſton from 
1 | 


him, ch, 23. fect. 44. 


Cattle. 
A good Viſne, ch. 23. ſect. 92. 


Cepit. 
Neceſſary in an Appeal of Larceny, ch. 23. ſect. 77. 


Certificate, 


The Biſhop's Certificate ſhall try the Iſſue of »'ungques 
accouple in loyal Matrimony, ch. 23. ſe&. 36, 62. 
How the Offence of the Principal ſhall be certified, in 
order to proceed againſt the Acceſſary, ch. 29. ſect. 
53» 54- | 

How a Conviction of Felony ſhall be certified in order 
to exclude the Offender from his Clergy the ſecond 
Time, ch. 33. ſect. 14 to ſect. 20. | 
Where the Judges ſhall ſend for a Certificate of a Con- 
viction, &c, in their own Names, and where by 
Writ in the King's Name, ch. 29. ſect. 53, 54. ch. 
33. ſect. 18. 


Certioꝛari. 


A. 


It may be taken out by a Stranger, ch. 23. ſect. 126. 
Where an Appeal removed from an inferior Court by 
Certiorari may be pleaded in Abatement of another 
Appeal, ibid. Wh. 
Appeals removed into the King's Bench by Certiorari 
ſhall be arraigned on the Crown-ſide, ch. 28. ſect. 4. 
It moves the Record, and therefore is not proper for 
the Removal of the Record againſt a Principal, in 


order to proceed againſt the Acceſſary, ch. 29. ſect. 
. | 
B. 


Index to the 


is 1 
Jo what It lies generally to all inferior Courts 
Courts. whether ancient or newly erected, ch. 


| 27. ſect. 22. 

To Juſtices in Eyre, of Gaol- Delivery, of Counties 
Palatine, College of Phyſicians, and Commiſſioners 
of Sewers, ch. 27. ſect. 23. 

See the Titles of Eyze, Gaol-Delivery, Palatine, 

and Sewers. 

Whether to the Courts of the Cingue-Ports, ch. 27. 
ſect. 24. 

Whether to thoſe of Wales, ch. 27. ſect. 25. 


Whether to thoſe of London or Middleſex, ch. 27. ſet. 
26, 
| C. 

Where the Tt is grantable of Right at the Inſtance 
Gourt has a of the King for the Removal of an 
diſcretionary Indictment, but in Difcretion at the 
Power of Prayer of a Defendant, ch. 27. ſect. 


granting it. 27. 

The Court will not grant it without Special Cauſe for 
the Removal of an Indictment before Juſtices of 
_ Caol-Delivery, ibid. 

Nor for the Removal of an Indictment of Perjury or 
Forgery, &c. or Recuſancy, ch. 27. ſect. 28, 29. 
Nor for Removal of an Indictment or Appeal, after Con- 

viction, (ch. 27. ſect. 31.) except in the Caſe of 
Preſentments of Offences in Foreſts before Juſtices 
in Eyre, which are removable only after Conviction, 
Ch, 27, ſet. 32. 7 
Nor for the Removal of a Recognizance of Appearance 
in an inferior Court, ch. 27. ſect. 33. 8 
What ſhall be a ſpecial Cauſe ſufficient for theſe Pur- 
poles, <h.-27; , , 
What is required previous to the filing of a Certiorari 
for the Removal of an Order of Commiſſioners of 
Sewers, ch. 27. ſect. 34. 


D. 


Habeas Corpus, or Certiorari ſor the Re- 
moval or a Priſoner or Recognizance, 


how to be ſigned, ch. 27. ſet. 35, 
40. 


IE here re- 
framed by 


Statute, 


Where a Certicrari requires a Motion and Rule of, 


Court, ch. 27. ſect. 36. | 
Where not grantable for the Removal of Matters rela- 
ting to the Highways, (ch. 27. ſect. 37.) or ſmall 
Tithes, (ch. 27. ſect, 38.) or the King's Revenue, 
ch. 27. fect. 39. 
| E. 

How the Hat for a Certiorari is to be ſigned, ch. 27. 
ſect. 40. 5 | | 
Whether by Force of approved Precedents a Certiorari 
may be directed to others than the Judge below, ch, 

27, fect. 41. | | 
Where to Executors, &cr, of ſuch Judge, ch. 27. ſect. 
42, 44. 
Whether a Certiorari for the Removal of a Record of 
a Scmons of the Peace, ſhall be directed to the Cu/tos 
Rotulorum, or to the Juſtices, &c, ch. 27, ſect. 43. 


Jo whom it ſhall be directed for the Removal of an 


Appeal before the Coroner, ch. 9. ſect. 42. ch. 27. 
ſect. 41. 9 | 


l | F, 
Where a Record may be removed without any Writ of 


Second Book. 


Where a Certiorari muſt be deliyeted at * 


Where the Proſecutor of a Certirrari muſt . 
The want of ſuch Recognizance faves not 
No Recognizance is required for 


Whether the Statutes which require ſuch Reg: 


been accepted, ch. 27. ſect. 57. 


How the inferior Court ſhall proceed after the ln 


No Procedendo after Certiorari filed, ch. 27. (0 


. 
\\ 


Seſſions, ch. 27. ſect. 45, 62. 


ter 


a Recognizance for the Payment of * 
(, 4 


27. ſet. 45 to 50. and ſe, 6o, 61, Caſts 


tempt of not returning the Certitrari, 


51. ca. . f 


C ertiorarꝰ 5 taken 


by the Proſecutor in the Court below, ch 1 8 
| ch. 2 


$2 
alter the Power of the Judges of the Kin," 1 
as to the taking Recognizances on N * 
Common Law, ch. 27. ſect. 53, 0 
Sureties worth 20 J. not to be refuſed, <, 2 K 
54. — 
Whether an Indictment againſt ſeveral ſhall Y 
moved where all of them do not find Sureties & 
ſect. 55. | 
What Coſts are to be taxed, ch. 2. ſe, 5 
Whether the Fine can be aggravated after Col 


What ſhall forfeit the Recognizance, ch. 27. fal. g 
Whether the Inditment or Certierari ci k 
ed after the Recognizance is forfeited, (, 2, a 


59. | 


G 


Superſedeas, Whether a Certiorari for the dem 
| of an Indictment at Seffions he 4 
perſedeas, and make the ſubſequent Proceeding en 
neous, if delivered only to one Juſtice of Nea 
27. ſet. 62. 
Whether a Sheriff can proceed in an Execution at 
Certiorari delivered, ch. 27. ſect. 63. 
Whether the bare Iſſuing, or Delivery of a (mi 
male the ſubſequent Proceedings below erroneoi 
27. ſect. 64. A 
At what Time it ought 
64. 18 | 
Whether it ſuperſede a Recognizance for the Go 
haviour, or for Appearance, ch. 27. ſect. by, 


to be delivered, ch. .f 


is remanded, ch, 27. ſect. 66. 
Whether it be a Contempt to proceed without 
Remand, ch. 27, ſect. 67, 


H, 


Under what Seal a Certiorari is to be Kin 
returned, ch, 27. ſet. 70, 3 

Whether by the very ſame Perſons to whon Its 
refed, ch. 27. ſect. 71. 

Where a Recognizance ſhall be returned by the ja 
of Peace himſelf who took it, and where fl 


4 


Seffions, ch. 27, ſect. 72. | = : 
The Stile of Juſtices of "ae in the Return 01 
tiorari, ch. 27. ſect. 73. | 
What Remedy againſt the Falſe Return of Cu 

ch. 27. ſect. 74. 1 


Whatſoever is put into a Return that is not anden 
be returned, is not to be regarded, ch. 27. af 

Where the Record itſelf ſhall be certified, 1 
the Tenor of it only, ch. 27. ſect. 76. 


„ J. 
Certiorari improperly directed or returned, lan 
removes nothing, ch. 27. ſect. 77. 


Lertiorars, ch. 27. ſect. 44. 


Index to the Second Book. 
Whether the Uſe of a conditional Freehold in the ſame 


lu may remove a Record ſubſequent to its Te/te, ch. 27. 
| ſect. 78. 8 


Whether it 


ill remove an Indictment diſcontinued be- 
low, ch. 27. ſect. 4 3 

© removes nothing where it varies from the Record 
certified, as to the Number, or Names, or Additions 
of the Juſtices, (ch. 27. ſeRt. 81.) or of the Thing 
which is the principal Subject of the Record, (ch. 27. 
(c. 82, 83, 84.) or of the Parties, ch. 27. ſect. 85, 

| 5 2 Variance as to the Spelling which alters not 

the Sound doth any Hurt, ch. 27, ſect. 85. 

In Omiſſion in the Certiorari of an Addition in the 
Record hurts not, non e converſo, ch. 27. ſect, 86. 
Vhere the Record is not removed by a Certiorari, the | 
Court will either quaſh the Writ, and award a new 
| one, or ſuffer the Court below to proceed, ch. 27. 
(d. 87. | | 
ov te Om rt above ſhall proceed upon a Record re- 

| moved into it by Certiorari, ch, 27, ſect. 79, 87. 


Challenge. 


A, 


ot to be taken till a full Jury have appeared, ch. 43. 
ſect. 1. ; | | 
Vhether a Juror can be challenged after he hath been 
W ſworn, ibid. 
Whether the King can take a peremptory Challenge, ch. 
43. ſect. 2. | 
beer he need ſhew his Cauſes of Challenge before 
the Panel is peruſed, ch. 43. ſect. 3. 
A Peer cannot challenge any of his Peers, ch. 43. ſect. 4. 
WA Juror challenged and drawn as to one, on a joint 
| /enire, muſt be drawn as to all, ch. 43. ſect. 4. 


4. | 
WV hcther a Grand Juror may be challenged, ch. 25. ſect. 
6%; N a c 


B. 


W\\ hcther a peremptory Challenge is allowable in all 
capital Cafes, ch. 43. ſet. 5. | | 

Whether in Miſpriſion of "Treaſon, ibid. 

Vhether on collateral Iſſues, ch. 43. ſe. 6. | 

How many might be challenged peremptorily at Com- 

won Law, ch. 43. ſet, 7. 

WH ow many at this Day, ch. 43. ſe, 8. | 

Whether the Challenge of more than the Law allows, 

| ſubject the Party to Judgment of Death, or ſhall be 

only over-ruled, ch. 43. ſect. 9. 

Whether it ouſts a Man from the Benefit of Clergy. 

dee Clergy, Lett. B. 

: 13 it ſhall be adjudged a ſtanding Mute, 
2. 


Wi crcmptory Challenge after a Challenge for Cauſe, ch. 
W 43. ſect. 10. | | 


ch. 30. 


| Where he who Challenges for Cauſe muſt ſhew his 
Cauſe preſently, ch. 43. ſect. 10. 


t 7 Good Cauſes of Challenge that a Juror is an Alien, 
ber, or Villein, 5% 7 


Vhether Peerage be a good Cauſe of Challenge, ch. 
43. . It. 


Common Law, ch. 43. ſect. 12. 


Whether a Juror can be challenged by Force of Vim. 


he Priſoner muſt take all his Challenges himſelf, | 


V bother want of Freehold were a good Challenge at 


County continuing in the Juror when ſworn be ſut- 
ficient, ch. 43. ſect. 13. 


2. which required in certain Caſes Freehold to the 
Value of 40 5. ibid. | | 
Whether he may be challenged by Force of 2 H. 5. 
for want of Freehold to ſuch Value, ch. 43. ſect. 15. 
Whether this Statute extend to collateral Iflues, and t 
Crimes not capital, ch. 43. ſect. 16. 
Whether it be not repealed as to Treaſon by 1 & 2 
Ph.& M. ch. 43. ſect. 18. 


- - 


Whether a Cęſtui que Uſe of Freehold, or a Feoffee to 


an Uſe, or a Remainder Man on a State for Life, 
have a Freehold within it, ch. 43. ſect. 17. 


Where Jurors worth 40 J. in Goods may paſs on the 


Trial of Felonies in Towns Corporate, ch. 43. ſect. 

19, 20. | 
Where Jurors muſt have Freehold worth 10 J. per An- 
num in England, and 61. in Wales, &c. ch, 43. lect. 
22, 22, | 7 | 
Where they may be challenged for Infamy, ch. 43. 
ſect. 25. 
Whether a Record of Conviction muſt be produced, 
to make a Challenge a principal one, ibid. 
Whether Old Age, Sickneſs, or Non-reſidence, be 
good Cauſes of Challenge, ch. 43. ſect. 20. 


D. | 
An Indictor may be of the Petit Jury, ch. 43. ſect. 27. 
Whether the having a Claim to a Forfeiture, or ha- 
ving declared an Opinion concerning the Cauſe be- 
forehand, be a good Cauſe of Challenge, ch. 43. 
ſe. 28. 5 | | 
Whether it be a good Cauſe of Challenge that a Ju- 
ror hath found others Guilty of the ſame Indictment, 
ch. 43. ſect. 29. ELD 5 
Whether the giving one's Dogs the Names of Wit- _ 
neſſes, ch. 43. ſe. 30. . * BYE 
Whether a Challenge to the Favour may be taken for 
or againſt the King, ch. 43. ſect. 31, 32. 
W hether the being of the King's Livery, or his Te- 
nant, be a principal Cauſe of Challenge, ch. 43. ſect. 
33: 
Where one Half of the Jury ſhall be Aliens. ch. 43. 
ſect. 34. ed 
Such Jurors need no Freehold, &c, ch. 43. ſect. 35. 
Indictors of Aliens need not be Aliens, ch. 43. ſect. 
w 
Nor are any Aliens required for Trials of "Treaſon, ch. 
43. ſect. 37. | . 4 | 
Nor in Inqueſts between Aliens and Aliens, ch, 43. 
ſe. 38. | 
Who are Denizens within the Statute concerning this 
Matter, ch. 43. ſect. 39. | | 


| Whether ſuch Trial muſt be prayed, ch. 43. ſect. 40. 


Whether Scots are Aliens to this Purpoſe, ch. 43. ſect. 


41. | 

Whether the Aliens of the Jury muſt be of the ſame 
Country with that of the Party, ch. 33. ſect, 42. 

Whether the Party be concluded by thè Sheriff's Re- 
turn of Jurors as Aliens, who are not ſuch, ch. 43. 
ſect. 44. | 

What ought to be the Form of the Return of the Ve- 
nire, and whether the full Number both of Aliens 
and Denizens muſt appear, ch. 43. ſect. 45. 


Whether a Deficiency may be ſupplied by a Tales de 


F Whether the Freehold required by Common Law ought 
I to be of any certain Value, ibid. 5 | 


| Circumſtantibus, ibid. 


6K Egyptians 


Index to the 


Egyptian have no Right to ſuch a Venire, ch. 43. ſect. 


Champions. 5 
The Battel in Appeal muſt be in Proper Perſon, and 
not by Champions, ch. 45. ſect. 4. 


Chancerp. 


Whether Perſons committed by it be bailable by other 
Courts, ch. 15. ſect. 76. 


Charge. | 
He who has the bare Charge of Goods without a Poſ- | 


ſeſſion, as a Butler or Cook cannot maintain an Ap- | 


peal, ch. 23. fect. 44. 
Cheat, 


Any one may arreſt a notorious Cheat, ch. 12. ſect. 20, 


Chief Pledge. 
Anciently the ſame with Petit Conſtable, ch. 10. ſect. 
33. | 


Church-warden, 


May fue an Appeal for the Goods of the Church 
which were in his Poſſeſſion, ch. 23. ſect. 44. 


Cinque⸗Poꝛts. 
Whether a Certiorari lie to their Courts, ch. 27. ſect. 


24. V 
In what Manner to be directed, ch. 27. ſet. 41. 


8 | Citizen. 
No good Addition, ch. 23. ſect. 112. 


City. 


Whether a good Viſne, ch. 23. ſe&. 92. 
A City and the County thereof ſhall be taken prima 

facie to be of the ſame Extent, ch. 23. ſect. 120. 
Who may be Jurors for Trials in Cities, ch. 43. ſect. 


12, 195 24. 


Civil Law. 


A Condemnation by it corrupts not the Blood, ch. 4. 
ſect. 11, ch. 23. ſeR. 12. 
What Appeals are triable by it, ch. 4. ſect. 11. ch. 
23. ſect. 1 1, 12, 29. ch. 45. ſect. 2. | 
What Credit the Courts of Common Law give to its 
Proceedings and to the Certificates of its Judges, 
ch. 4. ſect, 11. 


Clergy. See Clerk. 
A. 
That the Benefit of Clergy was anciently 
_ claimed as deduced from the Law of 
God, ch. 33. ſect. 1. | 
That it was originally owing to the Canon Law, ch. 
3. ſect. 2, 112. | 
Not allowable to thoſe who had abjured, or confeſſed, 
before Articuli cleri, ch. 33. ſet. 3. 
Sometimes denied thoſe in inferior Orders as well as 


Who ſhall 


have it. 


Whether allowable to Women, ch. 


| Whether allowable more than once to P 


What greater Privilege than others, Perſons 


Peers 


Whether for Petit Treaſon, ch. 33. ſect. 21. 


| Whether a Statute by excluding Princi- 


23 H. 8. 1. ſet ſorth and expounded, A general 


Second Book. 


In later Times allowed generally to all 
take Holy Orders, not being Hereticks 

ch. 37 M. 100 

Whether allowable to a Perſon married 


Qulifeq h 

cony iQ, 8 
uceefied 

3. Kt. 5,6, 


two Women, or to a Widow, ch, 3 


erſons nu. 
Holy Orders, ch. 33. ſect. 10, 11, un Int 


in Hoh 


Cy, 
3 ch. 3 


Orders have in Reſpect of the Benefit of 
ch. 33. ſect. 10, 11, 12, 13. See Clerk. 

dan nelther be durnt, nor put to . 
ſect. 102, 115. 


; 4 B. | 
At Law Clergy was generally allowable þ 
except for "High Treaſon and Sacri- Ga 


lege, ch. 33. ſect. 20. 


Whether to itſidiatores viarum, &c. ch. 33. ſed. 2. 
In other Caſes the Denial of it muſt be groundel | 
ſome Statute, ch, 33. ſe, 23. 5 
A new Felony by Statute has Clergy un- Jr 1 
leſs expreſly excluded, ch. 33. ſet. Film; by 


24. Statut, 
How far the Indictment, Cc. and Evidence which 
ſha]l exclude a Man from his Clergy by Foe of 2 
Statute muſt bring him within the Letter of it, cl. 


33. ſect. 25, 79. 

Whether u 
pals from their Clergy ſhall be con- Acceſs, 
ſtrued to exclude the Acceſlaries, & 
e converſo, ch. 33. ſet. 26. 
Whether Outlaws, and thoſe who ſtand 
Mute, &c, ſhall have their Clergy, 
ch. 30. ſect. 24. ch. 33. ſet, 27. 
Whether Approvers, ch. 24. ſect. 26. 
Whether thoſe who challenge peremptorily more tha 
the Number allowed by Law, ch. 33. ſect. 27,4, 
31, 36, 48, 49, 62, 64. | 
Whether a Statute by excluding thoſe who are found 
Guilty, exclude thoſe who confeſs or ſtand Mu, 
Sc. ch. 30. ſect. 24. ch. 33. ſect. 28. 


1 


Outlews, 
Mute, &. 


eh. 23. 0 207 Bhs 

25 H. 8. 3. ſet forth and expounded, 
ch. 33. fect, 32; 23. ET 

i E. 6. 12. ſet forth and expounded, 
ch. 33. fect. 34 to 42. 

5 & 6 Ed. 6. 10. ſet forth, ch. 33. ſect. 

7 | 

Whether it revives 23 or 25 H. 8, ch. 33. fel. 
44. 


View if th 
| Statutes 
ichn th 
Benefit if 
Clergy, 


D 


Whether Petit Treaſon be ouſted of Clergy, ©. 3} 
ſe. 50 to 54. | 
Whether Homicide, ch. 33. ſect. 54 to 59. 
Whether cutting a Purſe, ch. 33. ſect. 59, 60. 
Whether Horſe-ſtealing, ch. 33. ſect. 61, 62, bz 
Where ſtealing to the Value of 40 f. out of a 9" 
Houſe, &c. ch. 33. ſect. 65, 68. Ts 
Whether ſtealing Woollen ManufaQures from the 
ters, ch. 33. ſec. 69. 


Whether ſtealing Naval Stores, ch. 33. ſect. 70. 


Laymen, before 25 E. 3. ch. 33. ſect. 4. 
„ e 


Whether Sacrilege, ch. 33. ſect. 72 to 70. wied 


Whether Robbery in or near the Highway, ch. 33. 


8, 79. | 
NY How ſuch Robbery muſt be laid in the 
| | Indictment, ch. 33. ſect. 79. | 
V pecher one found Guilty in one County of an Of- 
ſence amounting to a Robbery or Burglary in another 
de excluded from his Clergy, ch. 33. ſect. 80, 81. 
Where it muſt appear 3 Evidence, and where by Ex- 
amination, that the Offence in the other County a- 
mounted to Robbery or Burglary, ch. 33. ſect. 82. 
W Whether the Party muſt be found Guilty in the Coun- | 
ty wherein he is tried of aa Offence which needs the 
| Benefit of Clergy, ch. 33. ſe, 84. ; 
Where Robbery in a Dwelling-houſe, putting a Perſon 
in Fear, is ouſted of Clergy, ch. 33. ſect. 85, 86. 
@ \Vhcre Houſe-breaking, ch. 33. fect. 87. 
Whether there muſt be an actual Breaking, ch. 33. | 
| ew hadkery in a Houſe which ſome Perſon is in 
at the Time, is ouſted of Clergy, ch. 33. ſect. 89 
| Whaher a Sojourner's Being in a Houſe, brings it 
within 5 & 6 E. 6. ch. 33. ſet. 93. 
W How an Offence of this Kind in White-Hall is to be 
| proceeded againſt, ch. 33. ſect. 93. 8 
Where Robbery in a Houſe which no Perſon is in at 
the Time, is ouſted of Clergy, ch. 33. ſect. 95. 


— 


ficht E Whether ſuch Robbery muſt be accompanied with 
of a | breaking, ch. 33. ſect. 96. e 
ch. | Whether a Chamber of an Inn of Court, or a Lodg- 


ing in Mhite-Hall or Semerſet-Houſe be within 39 
El. 15. ch. 33. fect. 97. 

Whether Abettors who are preſent but do not enter, 
are within the ſaid Statute, ch. 33. ſect. 98. 
Whether Robbery in general be ouſted of Clergy, ch. 


vs, = 23. ſect. 103. 

is, Whether Burglary, ch. 33. ſect. 104 to 107. 
Whether 4r/on, ch. 33. ſect. 107, 108, 

re than | | | E. 

= FIT. Clergy was anciently demandable before 
Time de- any Proceeding againſt the Clerk, ch. 

** nandable. 33. ſect. 110, 

, But not at this Day till after Trial. bid. 
Where it may be allowed after Judgment, and even 
under the Gallows, and after an Adjournment, ch. 
W 33. ſect. 111. 

neral Demand, Where the Court may in Diſcretion al- 

of te Whether ne- low it, without any Demand either | 

ules , cory. by the Priſoner or — 1 

t 3 ſect. 112, 113. I 

fit i be Temporal Judge is to determine whether the Par- 

O. BK] a demands it, be intitled to it or not, ch. 33. 
#1 ect, 113. | 

| Neading. The Neceſſity of reading a Verſe is ouſted 
ſl 4þ 34 as to Peers by t E. 6. and as to all 
WE Perſons in general by 5 Anne b. ch. 33. ſect. 114, 115. 

ow the Ordinary ſhall be puniſhed for demanding or 

id eeſuſing a Clerk againſt Law, ch. 33. ſect. 116, 

„ch. 3 

X Y 'hether a Clerk ſhall be delivered to the Ordinary be- 

by, bc he is arraigned of all the Crimes whereof he is 

2 Shop . indicted, ch. 33. ſect. 117. 

Et NY Cs convict being delivered to the Ordi- 
mary were kept in his Pri ie 

the Te Ca,, + Ft = 2585 till tried by a Jury of 

5 x] he Benefit of Purgation of Acquittal by ſuch Jury, 


Index to the Second Book. 
| The Conſequence of not being able to make Purgationy a 
How the Ordinary might be com 


In what Manner one admitted to his 


ch. 33. ſect. 118. 2 nie . 
| pelled to admit a Clerk 
to his Purgation, ch. 33. ſet, 119. aL 


Where a Clerk ſhould be delivered to the Ordinary ge- 


nerally, and where ſpecially, abſque purgatione facien- 
aa, ch#33. ſect. 120. 08 LE 


Where it was an Eſcape to ſuffer a Purgation, ibid. 
Whether a Clerk having been delivered to the Ordi- 


nary, could be afterwards remanded, ch. 33. ſect. 
SW 

G. 1 
Clergy: is to be 
marked, ch. 33. ſect. 121. 8 4 
Whether he may be bailed or com 
Time, ch. 33. ſect. 121, 125. 3 ibi 6 
The Miſchief at Common Law that Perſons admitted 
to their Clergy could not be after impeached for any 
precedent Offence, ch. 33. ſect. 112. | 
But now they ſhall anſwer all other Felonies not within 
the Benefit of Clergy, and ſhall be diſcharged only 
as to thoſe which are within the Benefit of it, ch. 
33. ſect, 123, 126, 127. | 
And after burning in the Hand ſhall 
out Purgation, ch. 33. ſect. 124. | 
Whether ſuch Burning ſhall enure by way of Purga- 
75 or Statute-Pardon, or of both, ch. 33. ſea; 
128. 
It reſtores the Party to his Credit, and gives a Capa- 
city to purchaſe Goods and retain the Profits of 
Lands, but doth not reſtore any Thing that was for- 
feited, ch. 33. ſect. 129. E 
Whether it take from the Spiritual Court the Power 
of depriving for the Crime for which Clergy is 
allowed, ch. 33. ſect. 1 30. 
Thoſe who are exempt from burning have the ſame Pri- 
vilege without it, as others with it, ch. 33. ſeR. 131. 
Actionable to call them Felons, ch. 33. ſect. 132. 


H 


Where Perſons convict of 


mitted and for hat 


be delivered with- 


Larceny may be awarded 
to the Houſe of Correction, and for what Time, ch. 
33. ſect. 134. - . 

In what Caſes, and in what Manner, Perſons convict 
of Felonies, within o without the Benefit of Cler- 
gy, may be tranſported, &c. ch. 33. ſe. 134, &c. 
The Penalty of returning without Leave, ch. 33. ſect. 
I 34. 


Clerk, 3 


Whether Perſons in Holy Orders are the only Perſons 
intitled to the Privilege of the Clergy, ch. 33. ſect. 
I, 2, 4, 5. 

Whether they may demand it more than once, ch. 33. 
ſect. 10, 11. | 

Whether they zre intitled to it where others are not, 
ch. 33. ſect. 12, 13, 30, 35, 50, 107. 

Whether they are to be burnt in the Hand, ch. 33. 
ſect. 121, 131. W 

The Import of the Word Clericus, ch. 33. ſect. 4. 

A good Addition, ch, 23. ſe. 109. | 5 

Perſons in Holy Orders cannot be Approvers, ch. 24. 
ſect. 7. 5 | 

Being 8 the Defendant cannot wage his Battel, 
ch. 45. ſect. 4. 

Are not to be amerced accordin 


g to theit Spiritual Be- 
nefices, ch. 22. ſect. 26. A Le 


33, feet. 17. 


Clerk 


Whether Commiſſions of Oyer, &c, come not under 


Index to the 


4 


Clerk of the Crown, cf Alte, and of Peace, &c. 


In what Manner to certify the Conviction or Attainder 
of one admitted to his Clergy in order to ouſt him 
of the Demand of it a ſecond Time, ch. 33. ſect. 
14 to 20. + 2x 


Clipping. See Coin, 
Coin. 
Judgment in Treaſon for counterfeiting it, ch. 48. 
ſect. 4. | a 3 
Reward for apprehending a Counterfeiter or Clipper of 
it, ch. 12. ſect. 25. | 


Where Clippers, &e. diſcovering others, are intitled to 
a Pardon, ch. 37. ſect. 4, 5. 


Collateral. See JTue. 


Whether collateral Matters in a different County from 
that of an Indictment may be found in it, ch. 25. 
ſect. 34. : 1 8 


College of Phyſicians, See Phyſicians, 


Command. 


Where it makes a Man an Acceſſary before the Fact, 
ch. 29. ſect. 16, 18 to 23. : 
Whether Perſons impriſoned by the Command of the 
King, ch. 15. (ſect. 36, 66 to 72.) or of his Juſtices, 
(ch. 15. ſect. 37.) be bailable, See Title Bail, 
under Lett. E. I, Ly | 


CommiſCon. 


Whether the Court of the Conſtable and Marſhal can 
be holden by Commiſſion, ch. 4. ſect. 14. 
All Commiſſions muſt be agreeable to known ſtated 
Forms, ch. 5. ſect. 2. 


the general Notions of Writs, ibid. 
Whether any new Commiſſion not warranted by Pre- 
cedents be legal, ch. 1. ſect. 4 to 10. ch. 6. ſect. 1. 
Whether Commiſſions to ſeiſe Goods without legal 


Proceſs, or to inquire of Offences without giving an 


Authority to determine them be legal, ch. 1. ſect. 7. 
ch. . lect. 2. : 
See Allociation, Dyer and Terminer, &c. Gaol⸗ 
Deliverp, Peace and Juſtices. 
How Commiſſioners are to be aſſigned by the King 
for the Trial of Foreign Treaſons, ch. 25. ſect. 51. 
See Tourts, Lett. A. and Judges. ko. 
Whether Judges Commiſſions be determined by the 
Demiſe of the King, ch. 1. ſect. 11, 12, 13. 
What Commiſſions for the Peace are not ſo determined, 
ch. 8. ch. 30. 


Commitment, 


A. 


Whether a Clerk convicted of Manſlaughter ſhall be 
committed or bailed, &c, ch. 33. ſect. 121, 125. 

W here Priſoners are bailable for want of Form in their 
Commitment. Sce Bail, under Lett. I. | 
Perſons apprehended for Crimes not bailable, or not of- 


fering Bail for Crimes bailable, are to be committed, 
©, 10. Teck. I... 


A Privy Counſellor, or Secretary of $ 


A Commitment to any Priſon out of the Realm 1 | 


Under whoſe Hand and Seal a Commit- The Fern if 


Second Book. 


Whether a Juſtice of Peace may co 8 
refuſe to be bound over, or to * the Tine Me 
Power to require them to do, ch. 16. fact * 


Whether a Conſtable or Private Perſon * ibs 
Felons arreſted by 3 or whether ſuch ©Ommit 
ment muſt be by Warrant by ſome Magiſtrate 
16. ſet. 3. . 8 <, 


mit for State-Offences, ch. 16. ſed. 4. ® i 
„ e 


C 


legal, ch. 16, ſect. 5. 
Whether it muſt be to the Common Gaol, ch. i 
8.6. . WR 
Where a Priſoner may be lawfully detained 
Common Gaol], < 16. ſect. 9. #44 hs 
Whether the King's Grant can authoriſe a Priyatep; 
ſon, ch. 16. ſect. 7. : 
Who may claim a Priſon as a Franchiſe, tid 
To what Gaol he ſhall be committed who is arreſed 
in ** County for a Felony done in another, <,; 
ſect. 8. | 5 i 
Where a Priſoner ſhall be kept, whom the Gaoler vil 
not receive, ch. 16, ſect. 9. | 
The Penalty of removing a Priſoner from one Priſon 
to another without proper Authority, and wht is 
a proper Authority for this Purpoſe, ch. 43, {, 10. 
How Juſtices are to take the Examination of Offenders, 
and the Information of others, before they make 1 
Commitment, and how they ought to certify ſuch 
Examinations and Informations, ch. 16, ſect. 11, 
How long a Juſtice may detain a Priſoner in order for 
ſuch Examination, ch. 16. ſect. 12. 


C 


pe 
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ment muſt be, and to whom directed, the Commit- 

ch. 16. ſect. 13. | ment, 

Whether it muſt be in Writing, and ſhew the Auths- 

rity. of him that made it, and the Time and Pla, 

ibid. 

In whoſe Name, and under whoſe 7ſfe it muſt be mad 
ch. 16. ſe, 14. | 

Whether it may order a ſafe and cloſe Cuſtody, ch. l. 

. | 

With what Certainty it muſt expreſs the Crime, an 
whether a Commitment for Treaſon or Felony i 
general be good, ch, 16. ſect. 16. 

Whether it muſt ſhew that the Party was charged al | 
Oath, ch. 16. ſect. 17. 8 

What is a good Concluſion of ſuch Mittimus, &. 16 

ſect. 18. | 


D. | 

In what manner Offenders ſent to Priſon are come 

| lable to bear the Charges of the Conveyance, 00 

„ | 24 
To what Juſtices Commitments are to be certified, a 
how the Perſons committed are to be deliverch 
. 
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Common Law, 


1 & 2 Ph. & M. which orders that all Trials of Tres 
. ſons ſhall be according to the Common Mas bh 
not abrogate 35 H. 8. concerning the Trial 0 
reign Treaſon, (ch. 25. ſect. 53.) Nor 20 ct on 
8. concerning Forfeitures for Treaſon, ch. 4% ** 


2 
J 


21. Whether 


it abrogate 1 & 5 & 6 Ed. 6. concerning two 
| Wen in Treaſon,” ch, 25. ſect. 129, 142. ch. 

ſect. 2.) or 33 H. 8. concerning the Trial of 
2 c. exa by the Privy Council, ch. 
40. ſect. 3. 


Commons. 
mons of Counties in 28 E. 3. equivalent to Free- 
9 ch. . ſect. 9, 10, II, 


Computation. dee Pear and Day, | 
Concealment. 


ter preſentable, ch. 22. ſect. 24. ch. 11. KR. 4. 


Conkeſſion. 


What is ſuch a Confeſſion as makes no Witneſſes 
neceſſary, ch. 25. ſect. 140. | | 
Expreſs Confeſſion, what, ch. 31. ſe. 1. | | 
| Whether to be received after Not Guilty pleaded, ibid. 
Whether it eſtop a Defendant from pleading Not Guil- 
| ty, ch. 31. ſect. 2, 3. 
ch. 31. ſect. 3, Ce. 
Whether any Confeſſion bar the Party from moving in 
Arreſt of Judgment, ch. 31. ſect. 4. 
Where it may be allowed for Evidence, ch. 46. ſect. 3. 
Whether the Witneſſes of a Confeſſion out of Court 
be Evidence, ch. 56. ſect. 4. 
Whether a Confeſſion when given in Evidence can be 
taken by Parcels, ch. 46. ſect. 5. 
Whether a Confeſſion exclude from Bail, ch. 15. ſect. 


oP” RT; 7 OO OE 


40. wy 

Whether from Clergy, ch. 33. ſea. z 
E Whether from making Purgation, ch, 33. ſect. 120, 
EA Statute taking away Clergy from thoſe who are found 
Guilty, extends to thoſe who are convicted by Con- 
fefſion, ch. 33. ſet. 28. 


BY hater one who. de fold an Brod 


__ in Reſpe& of his ſubſequent Silence, ch. 30. 
1. 55 


See Demurrer. 


Conſent. 


Whether a Woman's Living with a Raviſher, Qc. 

A Evidence of her Conſent, ch. 33. fect. 

[Whether one under the Age of twelve Years, can 
conſent to a Raviſher, ch. 23. ſect. 69. 


What is forfeited by ſuch Conſent, ch. 23. ſect. 61. 


W petit Jurors in a Leet amerceable for concealing a Mat- 


An implied Confeſſion, what, and the Effect of it, | 


Index to the Second Book. 


Conſtable and Marſhal reftrained by Statute from ined- 
dling with Pleas and Suits touching the Common 
Law, and reſtrained to Things touching Deeds of Arms 
out of the Realm, and to Things that touch War 
within the Realm, and to Appeals: of Things done 
out of the Realm, not determinable by the Common 
Law, ch. 4. ſect. 4, 5. See Appeals under Lett. B, F. 
Whether they have Conuſance of Diſputes concerning 
Precedency, and Satisfaction in Points of Honour, 
and falſly aſſuming Arms, and Scandal of the Gen- 
tility of Families, ch. 4. ſe. 7. 


| Whether they can puniſh private Perſons for Marſhal- 


ling Funerals, ch. 4. ſeQ. 8. 
Whether the Lord Marſhal can hold the Court with- 
out a Conſtable, ch. 4. ſect. . 


In what Manner, and by what Law the Court proceeds, 


ch. 4. ſect. 1 1. 5 


| Whether an Information lie in it, ch. 4. ſect. 12. 


Whether it may be prohibited, ch. 4. ſect. 13. 

Whether it may be holden by Commiſſion, ch. 4. ſect. 

14. | 

| B. | 

The Antiquity of the Offices of Con- Con/tables of 

ſtables of the Hundreds and Tithings, Hundreds, - 

Sc. ch. 10. ſect. 33. &c. 

Their Power to keep the Peace, ch. 8. ſect. 6, 1 1. 

Affrayers, Nightwalkers, and Haunters of Bawdy- 

Houſes, Qc. to be arreſted by them, ch. 10. ſect. 34. 

Thoſe who expoſe Children in the Streets, ch. 12. 
ſect. 19. 5 | | 

Felons. See Arrgſt under Lett. D. 

Where in making an Arreſt they need not ſhew their 
Warrant, ch. 13. ſect. 28. | . 

Where they may execute a Warrant out of their own 
Precincts, ch. 1 3. ſect. 30. 

Whether they have Power to commit or bail thoſe 
whom they have arreſted, ch. 15. ſect. 8, 9, 26. ch. 
16. ſect. 3. | f 5 

What Offences are to be preſented by 
ct. 26+ -- | 

They are proper Officers for executing the Warrants 
of Juſtices of Peace, ch. 10. ſect. 35. OR” 

Whether of Common Right they may act by Deputy, 

ch. 10. ſect. 36, 37. | ä 


them, ch. IO. 


C. , 

Whether they are to be appointed by the How appoint- 
Sheriff, or Steward, c. or choſen by ed. 

the Decennary, ch. 10, ſect. 37. 

Whether a Cuſtom that the Inhabitants of a Town 


ſhall ſerve the Office of Conſtable by Turns be goed, 


Whether a Woman may ſerve the Office of Conſtable, 


ibid. | | | 
By whom a Conſtable may be removed, ch. 10. ſect. 38. 
Whether Attornies and Barriſters are Who are pri- 


privileged from being Conſtables, ch. vileged from 
10. ſect. 39. | being Conſta- 
TY bles. 


Whether Aldermen of London, ch. 10. ſect. 40. 
Whether Captains of the King's Guards, ch. 16. ſect. 


41. | | 
Whether Apothecaries, ch. 10. ſect. 45. 


| Whether all practiſing Phyſicians as well as thoſe of 


London, ch. 10. ſect. 41, 44. 
Whether all Surgeons as well as thoſe 


of London, ch. 
10. ſect. 42, 43. | | 


a Conſervatozs of the Peace, See Peace, A. 

| 

* = Conſpiracy, 

, 7 Conviction of Conſpiracy diſables a Man from being a 

ch Witneſs or Juror, ch. 43. ſect. 25. ch. 46. ſect. 9. 
Conſtable. 

Tw A. 

* Cartef Cm. The Antiquity and Nature of the Of- 

* able and fice of High- Conſtable of England 

11 Marſhal. ch. 4. ſeQ, 1, 3. | ; 

) ""- - wr. of the Peace throughout the Realm, ch. 

ks 5 ee 


Whether Gentlemen of Quality, ch. 10. fect, 41. 
61L Whether 


Where it makes a Man liable to an Attachment. See 


Statutes excluding from Clergy Perſons found Guilty, 


Whether one may be committed, fined, or amerced or 
indicted, for refuſing to be ſworn Conſtable, ch. 10. 
feat. 46. 100 | 
What — to be the Form of the Indictment, ibid. 
Whether the Court of King's Bench will command an 
Admiſſion or Reſtitution into, or Diſcharge from 
the Office of Conſtable, ch. 10. ſect. 47. ; 
What Power of this Kind Juſtices of Peace have 1n 
Relation to Conſtables, ch. 10. ſect. 48, 49, 50. 


Conſtruction. See Statute. 
Contempt. 


the Title of Attachment. | 


It is a Contempt to adviſe one againſt whom a War- 
rant is iſſued, to abſent himſelf, ch. 29. ſect. 4. 


Whether the Temporalities of a Biſhop may be ſeiſed for | 9, 10. | 
The Franchife of making them cannot de climel . 


Contempts, ch. 33. ſect. 116. 
Commitments for Contempts, whether bailable, ch. 15. 
ſect. 37, 64, 76. See Bail, Lett. I. 


Contempts in any Court of Record fineable, Ic. ch. | 


10. ſect. 15, 17. 


And puniſhable by Impriſonment alſo by any Court of 


Record except the Leet, ch. 1. ſect. 15. 
An Amercement for a Contempt needs no Affeerment, 
ch. 10. ſect. 19. 


Contra pacem, Contra Coronam, Sc. See Indictment, I. 


Contra formam Statuti. See Indictment, K. and 
Statute, 


Whether on a Joint Indictment ſome of the Defen- 
dants may be acquitted, and others convicted, ch. 
25. ſect. 89. e 

Whether a Conviction on one Proſecution may be 
3 to another. See Autrefoits Acquit, &c. 

tt. C. | | | 

Where a Conviction diſables a Man from being a 


Witneſs or. Juror, ch. 46. ſect. 19 to 24. ch. 43. | 


ſect. 25. 
Whether a Certiorari be grantable after a Conviction, 
ch. 27. fe. $5 . 


extend to thoſe who are convicted by Confeſſion, ch. 
27. ſect. ad, 31. 8 . 
Perſons convict of Felony, &c. not bailable, except by 
the King's Bench in Special Caſes, ch. 15. ſect, 40, 
80. 8 


Cook. See Charge. 


Copy. 

Where a Defendant ſhall have a Copy of the Indict- 
ment, ch. 39, ſect. 13, 14, 15. 
Copphold. 

Whether forfeitable for Treaſon or Felony, 


28 7 ; ch. 49. 
Ce bet, dir Jobn, his Cafe, ch. 15, ſed. 67 to 71, 


Coroner ari antient Of r, ch, 8 0 1 
Whence ſo called, ibid. n 
The Number of them in each County, ihi 1 
W:/tm. 1. requires that they ſhall be Baia 


Whether the Intent hereof be not anſwered 
14 E. 3, requires that they have 
Their Office determines not by the Demiſe « | 

The Form of the Writ for their Elec- Bias 


For what Cauſes, and by what Writ Diſchary, | 
How the Writ for their Diſcharge may he ſuperſeded 
; 1 
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nights, ch. 9. ſeR, 2. 


by dy 


in Pee, ag 


Men of Good Ability, ch. 9. ſect. 3. 


King, ch. 9. ſect. 5. 
tion, ch. 9. ſect. 6. 


In what Manner they are to be ſworn, ch. 9. fed 
If inſufficient, the County muſt anſwer, ch d 


They are to be choſen by the Freeholders, ch 9 (a 


7 
ch. g. fl. , 


Preſcription, ch. 9. ſect. 11. 
they may be diſcharged, ch. q. ſect. 12. 
ch. 9. ſect. 13. 


Whether a Coroner be a Keeper of the Peace and may 
| | eme 
2 Proceſs, and may take Sureties for it, d.. 
Tec. 5. . 5 
How far he has Juriſdiction over Of. Sea. 
fences on the Seas, ch. . ſect. 14. | 
How far over Offences within the Verge Veg: of th 
of the King's Court, ch. . ſect. 15, Curt, 
An Indictment before a Coroner of the County, al 
a Coroner of the King's Houſe, of an Offence mt 
laid within the Verge, void, ch. 9. ſect. 16, 
Whether an Indictment can be well taken by one al 
the ſame Perſon being Coroner of the County, ai 
of the King's Houſe, ch. 9. ſect. 17. 
Where the Coroner of the King's Houſe may inqun 
of Death without the Coroner of the Count), @ 
9. ſect. 18. | 


| . | 
In what Manner he is to take an Inqui- Jnqujtmi 
ſition of Death, ch. 9. ſect. 19, 20, Death, 
He is to inquire of the Death of thoſe who die in lf. 
ſon, tho' not mentioned in the Statute De Oficu Us 
ronatoris, ch. . ſet. 21. 7 
The Inquiſition muſt ſhew where it was taken, and dr 
Jurors Names, and that they were ſworn, but nb 
not ſhew that they were of the next adjacent Tom 
ch. . ſect. 22. 
How it muſt ſhew that the Coroner was Coronet 
the Place, ch. 25. ſect. 119, 128. 
It is void unleſs taken on View, ch. 9. ſect. 23. 
Who ſhall take the Inqueſt where the Body cannot 
viewed, ibid. | : 
Townſhip, &c. amerced for ſuffering a Body to let 
it be putrified, ibid. | | 
Where a Body may be taken up in order to be viewth 
ibid. 3 
Where an Inquiſition ſhall not be received for w 
been taken too long a Time after the Body 
been buried, ch. 9. ſect. 24. nol 
Whether the Inquilition muſt be taken in tie 


W 


: Place where the Body was viewed, ch. 9. dr 


27. 
| Whether it 
Wk 
Wien the Offender to eſcape, or thro* whoſe Nee- | 
lect of repairing a Bridge, &c. the Death happened, | 
ch. 9. ſect. 28, 29. in US | 
The Puniſhment of a Coroner for being remiſs in ta- 
| king an Inquiſition, ch. 9. ſect. 29, 30. 1 
For not certifying it to the next General Gaal - Deli- 
der what Penalty he is to | 


very, ch. 9. ſect. 30. 
In what Manner, and unc | 

take and certify the Evidence, and bind over the 
Witneſſes, ch. 9. ſect. 31 * i e 
Whether the Judges may compel the Petit Jury, acquit- 

ting a Defendant o ſuch an Inquiſition, to find 

by what other Means . the Deceaſed came by his 

Death, ch. 9. ſect. 33. Re 
Whether a Coroner may inquire of Houſe-breaking, 

Rape, and Breach of Priſon, ch. 9. ſect. 35. 
whether of Treaſure-Trove, and Royal Fiſhes, ch. 9. 
| ſea. 36, 37 = | 
He may receive Appeals of Felony and Mayhem, ch. 
| 9. ſect. 39. a: 
Whether 22 the only Judge in ſuch Appeals, and 
the Sheriff's Preſence be only required for his taking 
a Counter-Roll, ibid. 
| Whether he can receive an Appeal or Abjuration of 
an Offence out of the County, ch. . ſect. 40, 43. 
Whether he can try the Appellees, and what Proceſs he 
may award againſt them, ch. . ſect. 41. | 
The Certiorari for the Removal of ſuch Appeal muſt 
be directed to him and the Sheriff, ch, 9. ſet. 42. 
Whether he may receive the Appeal of an Approver of 
| an Offence in the ſame or a different County, and 
what Proceſs he may award thereon, and whether 
he may award an Exigent, c 
= ſt, 22. | 

How far he may take an Abjuration, or the Confeſ- 
# fon of the Breach of Priſon, or the Confeſſion of 


that or any other Felony by an Approver, ch. 9. 
ſect. 44. | 


| 
Where Coroners act judicially, the Act of any one of 
them is an Act of all, but not where they act mini- 
| {terially, ch. 9. ſect. 45. | 

After a Cauſe is attached in one as Judge, the Proceed- 
| ing of any other will be void, 1bid. 
Fee. Whether a Coroner may take a Fee in 
any other Caſe except That of Per- 
ſons ſlain, and whether in Caſe of Death by Miſ- 

adventure, ch, 9. ſect. 46, 47, 48. | 


Inder to the 
| Whether it be void a3 to Acceſſaries, ch. 9. ſect. 26 
N " 4 3 | 
ought not to inquire of the Circumſtances 
ſes of the Death; ch. 9. ſect. 28. 

cauſe the Tonſhip to be amerced which 


Judgment by the Civil Law corrupts not the Blood, 


h. 9. ſe. 43. ch. 24. | 


Second Bock. 
of Oer, and what is forfeited by it, ch. 9. ſect. 51 
ch. 49. ſect. 14. MP 5 | | 
Whether a Coroner's Inqueſt finding one a felo de es 
be traverſable, ch. 9. ſect. 52. | 1 
Where a Melius inquirendum ſhall be awarded on ſuch 
Inqueſt for the Coroner's Misbehaviour, ch. 9. feet. 
By Cozpozation, f 
Whether there be any Neceſſity that Jurors have a Free- 
hold for Trials in Corporations, ch. 43. ſect. 12, 14, 


Cosrection. 


W here Perſons convict of Larceny may be ſent to the 
Houſe of Correction, ch. 33. ſect. 134. 


Coꝛtuption of Blood, 


ch. 4. ſet. 10, ch. 23, ſea. 12. | 
Every Attainder of Treaſon and Felony takes away 
the Nobility and Gentility of the Perſon attainted, 
ch. 49. ſect. 47. 
And, diſenables him 
ch. 49. ſect. 58. N 5 
And bars all others from deriving a Deſcent from any 
Anceſtor thro' him, ch. 49. ſeR. 49. Le 
Yet it leaves the Party a Capacity to purchaſe for the 
| King's Benefit, neither will it during his Life ſuffer 
his Younger Brother to be Heir to the Father, ch. 
W | 
It cannot be abſolutely ſalved without an Act of Par- 
liament, ch. 37. ſect. 57. ch. 49. ſect. 51, 


8 5 * a . * T 4 4 } 
from inheriting or being inherited, 


1. 


inal, or qui tam, See 


Coſts, 


For Coſts on an Information Crim 
Jnfo2mation, A. F. 
Where a Pardon will diſcharge Coſts given by a Spiri- 
ritual Court, ch. 37. ſect. 43, 53. =D 
How they are to be taxed on the Removal of an In- 
dictment by Certiorari, ch, 27, ſect. 56, 57. 


Counſel. 


No one ſhall have Counſel on the General Iſſue, unleſs 
ſome doubtful Point of Law ariſe, ch. 39. ſect. 1. 

Inſtances of ſuch Points, ch. 39. ſet, 4 

The Reaſon of the Law in this Caſe, ch. 39. ſect. 2. 

The Priſoner muſt propoſe the Point, ch. 39. ſet. 4. 

But in Appeals, (ch. 39. ſect. 3.) and upon Special Pleas 
and Afhgnments of Error, (ch. 25. ſect. 29. ch. 39. 
ſect. 5.) the Defendant ſhall have Counſel. 

But not for a Queſtion concerning Parliamentary Pro- 
ceedings, ch. 39. ſect. 6. 

Whether any one may be Counſel who is not aſſigned 

by the Court, ch 39. ſect. 5, 7. 

Whether the King's Counſel may be fo aſſigned, ch. 
39. ect. 9. 

Whether a Counſel once aſſigned can be diſcharged 
without the Priſoner's Conſent, ch. 39. ſect. 8. 

What Proviſion is made by Statute for Counſel in Trea- 
ſon, ch. 30. e. 10, 1 . 


 Covin, See Pleading. 


oroner d 
2; on Whither a Coroner's Record of an Abjuration, or Con- 
cannot feſſion, admit of any Traverſe to its Truth, or Plea 
* of its being unfairly taken, or concerning the Identi- 
to le ty of the Perſon, ch. 9. ſet. 49. 
| Whether the Judge may not take an Inquiry, Ad in- 
e view, al ormanaam conſcientiam, ibid. 
_ | Whether an Eſcape found before a Coroner, be traverſ- 
or havil able, ch. 9. ſe. 50. PURE | 
Zody bb Whether the Flight of one found Guilty of Homicide 
id 2 Coroner be traverſable, and whether it 
wp | avoided by a contrary finding before Juſtices 


| Where liable to an Attachment, ch. 22. ſect. 30. 


- Coant 


Index to the Second Book. 
In what County Treaſon beyond Sea was gls 
Count Common Law, ch. 7 * ect. 48. 838 able 
, In what:County by 25 H. 


ſ 
\ ate RAN 7 8. ch. 25, ſa | 
A Count which doth not purſue a Writ abates it. See | From what County the Petit Jurors Fen 95 


Abatement. the Court which took the Indi ads e 
For the Form of the Count in an Appeal. Se Ap- ſon, removes into a different Yy on Tha, Ip 
peal, Lett. M, N, O. L 0996 2 pane 1 AIR 3 


| n 
For the Form of a Count or Avowry for the Recovery | What is a ſufficient Affgnment of Cong. 
of an Amercement in the Torn or Leet, ch. 10. the King in F this Sanne ee 
ſect. 21, 22. 7 EO 51. tua. «25, fal. 
Where a Woman's Conſent to a Raviſher be | Whether Treaſons in Ireland are within a. nv. 
taken by Implication in a Count in Appeal of Rape, of it, ch. 25. ſect. 52. | within the Puri 
ch. 23. ſect. 63. Whether it be repealed by 1 & 2 PB. & Mah. 
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How an Appellee may be proceeded againſt at the Suit | pg. 53. 90 75 
of the King on the Count in Appeal after a Nonſuit Acceſſary in one County to a Felony * = 
of the Appellant, ch. 25. ſed. 7 to 13. | indiQable, ch. 25. fegt. 54. ch. 29. d. of Vier 
AS Y oY End of the Chapter. en 
g | Counter⸗Noll. In what County a Qui tam may be brought be 
h Sheriff to have a Counter-Roll with the Coroner, ch. | _ Info2mation, C. 3 | cl 
j 9. ſect. 39. | From what County the Jury for the Trial of 2 (a 7 


is to be returned, ch. 40. See Jurozs, A, 


— 


How far Juſtices of Peace for the County May 20 ay 


þ County. of it, or within a Liberty, ch. 8. ſe. 29, 

3 2 2 

bi In what County Appeals are to be brought, ch. 23. | Where a Man found Guilty in one County of 2 cpi 
# ſect. 35, 47, 71. tal Offence therein, within the Benefit of 


Whether a Coroner may receive an Appeal of an Of- ſhall be ouſted of his Clergy in Reſpedt of n 6 
fence out of his own County, or award Proceſs out] fence in another County, ch. 33. ſeck. $6, dl, Un 
ok it, ch. 9: ſect. 40, 43. See Gaol⸗Deliverp. 83, 84, 94, 102. „ f 
Whether Juſtices of Oyer, &c. may fit in one County To what Gaol a Man ſhall be committed who wy 
to try Offences in another, ch. 5, ſect. 18. ken in one County for an Offence in another, d. 
Whether a Man can be put to anſwer in one County 16. ſect. 8. | 
for an Offence in another, ch. 25. ſect. 34. Whether a Man may be executed in a different 
| Whether a Grand Jury can find an Indictment of an | from that in which he was condemned, ch, fl. 
1 Offence out of their own County, ch. 25. ſe&. 34.. | ſea. 2. 
1 Whether a Man can be found Guilty of an Indictment | Where Proceſs may be awarded into a County dife- 
L | on Evidence of a Fa& out of the County, ch. 35. | ent from that wherein the Court fits, ch. 27, fel. l. 
ſect. 3, 4. ch. 25. ſect. 34, 35. ch. 46. ſect. 34. 0 | 
Whether an Acquittal of an Offence in one County, | E. 


be any Bar to an Indictment in another, ch. 35. ſect. Whether all Perſons be bound. 25 take Ct 


2 4 Jag: | 
Whether the County in which the Offence. aroſe be —— their own County, ch. 29. ſe, y, 


ſufficiently ſhewn by being put into the Margent of x . SR 
the Indictment ; and whether in any Caſe it may be A 3 thereof prima facie equivalent 


taken by Intendment, ch. 25. ſect. 34. 
Whether there be any Difference in this Reſpect be- 


—— 
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tween Offences tranſitory and local, ch. 25. ſe. 35. | County Palatine. $ee Palatine. 
In what County Homicide in one County from a Stroke : a: 
in another is indictable, ch. 25. ſect. 36. | | Court. 


In what County a Nuſance in one County to another, A 
ch. 25. ſect. 37. | WE IT 
In what County Goods ſtolen in one County and car- | All Courts muſt derive their Juriſdiction from the 
ried into another, ch. 25. ſe. 38. N Crown, ch. 1. ſet. r. 
In what County a Woman taken by Force in one | Whether the King in Perſon can fit in Judgment up 
County and carried into another, ch. 25. ſect. 40. an Indictment, ch. 1. ſect. 2. | 
5 | Whether in Cauſes between Party and Party, dl. 
. 1 | | 2 
Whether one be indictable here for a ſecond Marriage] Whether he can add to or otherwiſe alter the ns #] 
where the firſt was beyond Sea, & e converſo, ch. 25. tion of an ancient Court, ch. 3. ſect. 3 1 born E7 
lect. 39. | | Whether he have delegated his whole judic . 
Where Counterfeiting the Coin, and Felonies in Wales to his Courts, ch. 1. ſect. 3, 4. | 
are indictable, ch. 25. ſect. 41. | | 


Whether an Acquittal in Wales be a good Bar of an B. | * 
Indictment in England, ch. 25. ſect. 42. ch. 35. ſect. Whether all Courts of Record may fine Courts 7 
10. 5 and impriſon and keep the Peace, and cord, 

| whether any other Court have the 
C | like Power, ch. 1. ſect. 14, 15. ch. 8. ſect. 3 Writ 


In what County Treaſons and Felonies upon the Sea | Whether their Proceedings be removable without 
<0 CT ch, 25. ſect. 43 to 48, | of Error or Certiorart, ch. 1. ſect. 14. a 


Whether they admit of any Averment againſt their 
= Truth, i. rd N ; 
Low they may puniſh Contempts, c . ſect. 1 5. 
hether they may * the Arreſt of their Suitors, 
| ch. 1. ſect. 18. 5 n 
HS Courts an Informer qui tam muſt ſue, See 
= Infomation, C. 3 8 N 
W7udoment for ſtriking, &c. in a Superior Court, ch. 
C. 
nere the Court ſhall judge in Diſcretion what is a 
Rape, ch. 23. ſect. 48, 51, $2,72, 
| r may allow a Clerk his Clergy who doth 
bot demand it, ch. 33. ſect. 112. 
ether the Court or Ordinary ſhall determine whe- 
W ther a Perſon be intitled to the Benefit of Clergy, 
ch. 33. ſect. 113 
ether the Court may inquire without a Jury of freſh 
W Suit, ch. 33. ſect. 52. 
Whether of other Matters inquirable by an Inqueſt of 
= Office, as of the Damages of an Appellant, ch. 23. 
| ſect. 525 535 147. 1 
ether it may increaſe or abridge the Damages found 
W by an Inqueſt of Office, ch. 23. ſect. 147. and ſect. 


151. 
5) oe it may inquire of the Sufficiency of an Ap- 
. pellant to anſwer Damages, ch. 23. ſect. 151. | 
u. t is not bound of Right to admit one to be an Ap- 


g | prover, ch. 24. ſect. 9, 12. | 

Wt Delay ought not to prejudice any one, ch. 36. ſect. 
= 14. 3; 

pere Perſons under the Commitment of a Court are 
W bailable, See Bail, under Lett. E. I. 


ile eier Inferior Courts, where liable to an At- 
1, ert.. tachment ſor acting without Juriſdic- 


I tion, ch, 22. ſect. 25, | | 
Where for acting unjuſtly, oppreſſively, or irregularly, 
ch. 22. ſect. 26. 


ce of 
. here for refuſing to do Juſtice, ch. 22. ſect. 27. 


Where for Contempts of Superior Courts, ch. 22. ſect. 
28, 29. | | 

Where it is good Ground of an Attachment to make 
= Uſe of the Proceſs of a Superior Court as a Stale to 


able, ch. 15. ſect. 77, 78, 79. 

WY here an inferior Court may be ſuperſeded by a Cer- 

W 72071, See Certiozari, Lett. G. 

Wn what Cafes, and how far a Suit in a Spiritual Court 

may be diſcharged by the King's Pardon, ch. 37. 

ſecd. 41, 42, 3 

Fe other Matters, ſee Commiſſ on, Judges, 
Jutisdigion, and Office of the Ccuct, and 
Diſcretion, and Uerge of the Ceurt, 


Aa Craven. 
be Conſequence of becoming a Craven or crying 


B Credit. 
W-fored by Burning in the Hand, ch. 33. ſect. 129. 


A 2 


WO: by Fardon, ch. 37. ſeS. 48 to 53. 


Whether a 


W rcaſonable Time for bringing an Appeal of Larceny | 


W help the Juriſdiction of an Inferior one, ch. 22. ſect. 


WV here Perſons committed by inferior Courts are bail- 


Index to the Second Bock. 


Cuſtom. 


Conſtable by Turns, &e. ch. 13. ſect. 37. 
Whether the Cuſtom of any other Place ſhall prevail 
againſt the Privileges of the Officers of the Courts 
of Weſtminſter Hall, eh. 10. ſect. 39. 

uſtom to make By-Laws in a Leet con- 


cerning Matters of Private Intereſt bs good, ch. 10. 
„ . 


Cuſtos Notuloꝛum. 


Whether he can certify the Records of the Seſſions of 
the Peace, ch. 27. ſect. 42. 


Cut-purſe, 


Whether ouſted of Clergy, ch. 33. ſect. 59, 60. 
On Indictment of what Form, ch. 33. ſect. 25. 


* 


A 8 the, "1 * . 


Damages. 


Fe Damages in Appeal. Sce Appeal under 
Lett. R. | 


| Whether they may be aſſeſſed by the Court without 


any Inquiry by Jury, ch. 23. ſect. 52, 53, 142. 
Whether Damages found by a Jury may be increafed 
or abridged by the Court, ch. 23. ſe. 147. 
Whether any Damages can be given upon an Indict- 
ment to the Party grieved, ch. 25. ſect. 3. 


Day, 


No Fraction of it to be allowed, ch. 23. ſect. 34. 


How far neceſſary to be ſet forth in an Indictment or 
Appeal, ch. 25. ſect. 77 to $3. ch. 23. ſe. 86 to 
go. See Indiaments, H. 

Miſtake of the Day not material upon Evidence, ch. 
23. ſe, 88. ch. 46. ſect. 32. ch. 25. ſet. 81, 

Where Suits are put without Day by the Demiſe of 
the King, ch. 27. ſect. 104, 105. | i 

Where by the Juſtices not coming, ch. 27. ſect. 136. 
See Diſcontinuance, | 


Deteit. 3 
Where a Deceit tending to impoſe on a Court is a 
good Ground of Attachment, ch. 22. ſect. 43. 


Deerftealers. 


What Recognizance is required for a Certiorari for Re- 
moval of a Conviction of Deer-ſtealing, ch. 27. 


1 


| What Proceſs ſhall be awarded upon a Default, ch. 27. 


ſect. 19, 20. 


. 


Delap. 


No one ſhall receive Prejudice by the Delay of the 
Court, ch. 36. fect, 14. ES 
Where ſuch Delay is a good Ground 'of an Attach- 
ment, ch. 22. ſe. 27. | bh Zeb 


WE uſtodia Pareſchalli, ch. 6. fest. 5. ch. 23. {8 4. 


6M Demand. 


Whether it be a good Cuſtom to ſerve the Office of 


* 


Whether ſuits are put by it without Day, ch, 27, 104, 


Who are Denizens within the Statute de medietate 


| Where avoidable by a fubfequent Pardon, ch. 37. ſect. 


Indi to the 


Demand. | 
Whether the Benefit of Clergy ſhall be allowed where 
it is not demanded, ch. 33. ſet. 112. 


At what Time it may be demanded, ch. 33. ſect. 110. 


Whether it may be demanded by the Ordinary on the 
Behalf of a Priſoner, ch. 33. ſect. 113. | 
Whether all Commiſſions determine by the Demiſe 

of the King, ch. 1. ſect. 11, 12, 13. 


105. 


Demurrer. 


Whether a general Demurrer being adjudged againſt a 
Priſoner, Judgment and Execution ſhall go againſt 
him, or whether he may plead the General Iſſue, 
ch. 31. ſect. I, : 
Whether a Demurrer for the Inſufficiency of an Ap- 
peal, or concluding with a Prayer that the Writ may 
be quaſhed, bar the Party from taking the General 
Iſſue, ch. 31. ſect. 6. 
Whether there be any Demurrer in Abatement, ibid. 


Whether a Demurrer may be received after Iſſue or | 


Verdict, ch. 31. ſect. 8. | | 
Whether he who demurs can be ſaid to ſtand Mute, 
r 
Whether an Appellant may be nonſuited after a De- 
murrer, ch. 23. ſect. 95. ES 


Whether an Informer qui tam may demur to a Plea 
without the Attorney General, ch. 26. ſect. 72. 


Denizen. 
linguæ, ch. 43. ſect. 39. 


Depending. 

Where it is a good Plea that another Indictment, In- 
formation, or Appeal are depending for the ſame 
Thing, ch. 34. ſect. 1. ch. 26. ſect. 63. 

Whether an Appeal depending before Juſtices in Eyre 
be pleadable to one brought in the King's Bench in 
the ſame County, ch. 3. ſect, 11. 2 

Where an Appeal removed by Certiorari may be ſaid to 

be depending in the Court above, ch. 23. ſect. 126. 

Where an Information, &c, may be ſaid to be depend- 

ing, ch. 26. ſect, 63. 


Depoſitions. 
Where Evidence, ch. 46. ſe. 6 to 14. 


Dep2ivation, 


ſect. 53. | | 
Whether a Clerk who has been admitted to his Clergy 


for a Crime may be afterwards deprived for it, ch, 
ch. 33. ſect. 130. 


Deputy, 


Whether a Judge may act by Deputy, ch. 1. ſect. . 
Whether a Certiorari directed to a Judge may be re- 


turned by his Deputy without ſhewing a Power to 


make a Deputy, ch. 27. ſect. 71. 


Second Bock. 


Whether a Conſtable of Common Rlebt 
Deputy, ch, 10. ſect. 36, 37, Right my ay 
Gaoler, w far puniſhab e for the D A 
puty, ch. 19. fe. af | R #2) 


Deſcent, 


| No ane can drive d Deen theo' one whot Buy 
: 4 ; 4 


corrupted, ch. 49. ſect. 49. 


| Deſcent from Brother to Brother is immediate, 1 


De ſon fozt Demeſne, 
Whether it anſwers all the ſeve Matters 
a Bar, ch. 12. ſect. 18. N Uri 


Fines and Amercements in the Torn or Let . 
verable by Action of Debt, ch. 10. _—_ * 
What ought to be the Form of the Declaration h 
eue ch. 10. ſect. 21, 22. * 5 0 
2 Defendant 1 es his Lay, & f. 


| Defainer, 


Where an Attorney may juſtify the Det; ning of l 
Clients Writings, oh; a 4 10. 1 


Dignitv. 

Whether a Juſtice's Commiſſion is determined by th 
44 OO RY 

A Peer is to be named by his moſt Noble Name i 
Dignity, ch. 23. ſect. 103. 

A Nobleman's Name of Dignity will ſupply the War 
of the Surname, ch. 23. ſe, 101, 

_— 17 at Arms, a Name of Dignity, dl. 2; 
The Omiſſion of a Name of Dignity, a good Pla y 
Abatement, ch. 23. ſect. 101. ch. 25, ſedt. 71, 
55 Difcontinuance. 

= 3 
What ſhall be called a Diſcontinuance, aud wit 
| Miſcontinuance, ch. 27, ſect. 89, 103. 
Whether a Di/tringas being returnable a Day afte tr 
Jenire make a Diſcontinuance, ch, 27. ſect. 90. 
Whether a Term intervening between the Ty: ad 
Return of a Capias, ch. 27. ſect. 91. | 
Or a Day given to a diftant Term, ch, 27. {9 
Or an Adjournment of the Term without an Adi 
ment af the Suit, ch. 27. ſect. 93. 

Or a Variance between the Original and Proc b. 
as to the Deſcription of the Parties, ch. 27. fel. . 

Or the Want of a Continuance of the Procel 8 
the Jurors, ch. 27. ſect. 95. 17 

Or a Variance between the firſt and ſubſequent Proceh 
againſt Jurors, or an Omiſſion in ſuch Pack 
the iſſuing of it without any Award, ch. 2] 
96, 97, 98, 99. | OED 

Or the making a new Commiſſion of Juſtices, &: 

altering the old one, ch. 27. ſect. 101. ch. Gar 

Or the removing an Indictment after Iſſue 0 

27. ſect. 102. | 


| Whether a Diſcontinuance, ora Miſcontinuance belle 


| Þy an Appearance, cl, 27. ſect. 107, — 5 


Index to the 


her the Diſcontinuance of one Appeal be a Bar 
4 „ ch. 23. ſect. 132, 136. : - 
Whether a Certiorar! will remove an Indictment which 


„ ontinued below, ch. 27. ſect. 79. 
cs 0” Replication omitting Part of the Bar, diſcon- 
inues the Suit, ch. 23. ſeft. 137. 5 


Diſcretion. 


nts it cannot be a Witneſs, ch. 46. ſect. 27. 
Y kg ky Court have a Diſcretionary 83 as * 
| Matters of Right, wherein it has an Authority by 
Statute, ch. 26. ſet, 13. | 
Where it may give 2 Di cretionary J udgment, ch. 48. 
ſect. 14. See King's Bench, A. | 


Diſpenſation, 
Whether it can tolerate any Thing that is malum in ſe, 
gas Eſcapes ſuffered by Gaolers, &c. ch. 37. ſect. 28. 
W Whether it can tolerate what is merely malum proh:i- 
!jlitum, ch. 37. ſect. 29. = 
| Whether it can in any Caſe ſuſpend a whole Statute, 
or introduce a Monopoly, or prejudice the private In- 
tereſt of the Subject, ibid. 
Whether by Non ohſflante in ſome Caſes it may diſpenſe 
with a Statute which ſays that in ſuch Caſes a Nen 
= o/tante ſhall be void, ch. 39, ſect. 29. 
W Whether @ Diſpenſation of the Statutes of Mortmain 
need a Non ob/tante, ch. 37. ſec. 30. 
No Diſpenſation by Nen ob/tante is good at this Day, 
= ch. 37. ſect. 31. | | 
No Statute can be diſpenſed with before it is made, ch. 
35. ſect. 32. | 7 
Whether the King can grant over the Power of diſ- 
| penſing with a Penal Statute, ch. 26. ſect. 79, Bo, 
81, 82. 


4 Diſſolution. 
Whether a Commitment by Parliament be determined 
by a Diſſolution, ch. 15. ſect. 74. 


4 Diſtreſs. 
Io what Fines and Amercements in a Court Leet it is 
incident of Common Right, ch, 10. ſe. 25. 
In what Lands ſuch Diſtreſs may be taken, ch. 10. 
3 | ſect. 26. | 
Whether in the Highway, ch. 10. ſect. 27. 
Whether of a Stranger's Beaſts, ch. 10. ſect. 28. 
Whether without a Special Warrant, ch. 10. ſect. 30. 
Y * the Goods diſtrained may be ſold, ch. 10. 
fed. 29. 
In what Manner the Avowry for ſuch Diſtreſs is to be 
made, ch. 10. ſect. 21, 22. 1 
Diſtreſs infinite, where awardable, ch. 27. ſect. 10. 


s, bt Where a Diftringas is the proper Proceſs againſt a Peer 
92 or Corporation, ch. 27. ſect. 12, 14. 


Dodos. 


Proct | 

xk, d | DoQor in Divinity, whether a good Addition, ch. 23. 
. i ſect. 110. | att | 
6 « Doo2s, 

00. 1 


ch. 14. 


| Dower, 


Whether Dowers of 
for 


. * , 122 2 = 4 2 * 7 1 1 þ4 
| Wey - l : RY. ON PO ISNT INIT EIS of INT oh edi” ian. . Fr 9 
N LY R R 5 ö A err * * " 
Doi bed ES Eo no net bn mon ˙ ² x ⁵¼ mn ⁰⁰ͤ . ado ae hr ĩͤ v 10 2-2} 
ah ET Re EE Prog Ret NET V * * Oy e N 5 : L 
2 n 8 1 , 2 ; 2 8 


ſect. 37. 


1 Where they may be broke open to make an Arreſt, 


Lands came; and tho* the Attainder were pardoned; 
ch. 49. ſe. 42. . 
Whether Land given joihtly to Husband and Wife be 

forfeitable by Husband's Attainder, ch. 49. ſect. 43. 
Whether the Husband being erroneouſly attainted and 
levying a Fine, the Wife may not bring Dower 
within five Years after the Reverſal of the Attain- 
der, ch. 49. ſect. 44. 16325 NA 
At this Day Dower is not forfeited by an Attainder of 
Felony, but only by an Attainder of Treaſon, ch. 
Wherea Woman may have an Appeal of the Husband's 
Death, and yet be barred of her Dower, ch. 23. 


Durels. 


An Approver may diſavow an Appeal taken from him 
by Dureſs, ch. 24. ſect. 20. 


Dwelling⸗Mouſe. 


Whether a Chamber, or Lodgings, c. may come un- 
der the Notion of a Dwelling-Houſe, ch. 33. ſect. 97. 


„ 0 — ” _=_ 7 4 * > 


Eccleſiaſtical Court, See Courk, 
Egyptians, 


N OT intitled to a Trial per medietatem linguæ; 
| ch. 43. ſect. 46. | 


Election. 


Conſervators of the Peace by Election, ch. 8. ſet. 8, 
The Appellee has the Election to wage Battel or plead 
the General Iſſue, ch. 24. ſect. 23. ch. 45. ſect. 1. 
Election into an Office, how ſet forth in an Indict- 
ment for refuſing to act in it, ch. 25. ſec. 57. 


Elopement. 


Bars a Woman of her Dower, but not of her Appeal, 


27. 0 37. 


Their Reſcuing a Priſoner excuſes the Gaoler, ch. 19. 
ſect. 9 and 15. | EE 


Engliſh. 


e 


| Additions may be in Znglif, ch. 22. ſet. 106. 


The Body of an Indictment in Engliſh is void, ch. 25. 
ſet. 87. | | 


Where a Criminal is to be arraigned in Engliſb, Cc. 
ch. 28. ſect. 3. | 


| Erroz. 
Writ of Error lies not of the Proceedings before the 


| the Conſtable and Marſhal, ch. 4. ſect. 17. 


Nor of a Conviction, ch. 50, ſect. 1. 

Whether an Acquittal, or Conviction on an erroneous 

Inditment or Appeal be pleadable to a ſecond Pro- 

ſecution, ch. 36. ſect. 2 and 15. ch. 35. ſect. 8,9. 

| Where Errors in Proceſs are fatal, ch. 27. ſect. 107, 
108, 109. See Diſcontinuance, B. | 

| Writ of Error of no Effect, unleſs the Record be cer- 
tified in Time, ch. 27. ſect. 64. | 


all Kinds were forfeited at Law! Whether it remove the Record where it is miſ- directed, 


Treaſon and Felony, in whoſe ſoever Hands the] ch. 27. ſet. 71. 
Whether 
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criminal, ch. 19. ſect. 3. ch. 22. ſect. 32. 
Whether the ſuffering the Eſcape of one detained only | 


Whether a Priſoner's Obtaining the Privilege of a 


Index to the 


ch. 27. ſect. 78. Ph, e 
Brings an inferior Court into Contempt for proceeding 
after it, ch. 22. ſect. 28. | £2 
An erronedus Attainder of the Husband bars the Wife's 
Dower ; but when it is reverſed it avoids the Bar of 
a Fine and Nonclaim, ch. 49. ſect. 44. 
An erroneous Attainder of the Principal is ſufficient for 
the proceeding againſt the Acceſſary, ch. 29. ſect. 40. 
Whether a Perſon attainted be bailable upon ,an Alle- 
gation of an Error in the Record, ch..15. ſect. 79. 
Whether a C#rtiorari to an Inferior Court make its 
Proceedings erroneous. See Certiozari, G. : 
How Judgments may be avoided by or without Writ 
of Error. See Falſifying Judgments and Dut- 


_ Cfeape, 
5 
Mat ſball be Whether there can be an Eſcape where 


adjudged an there was no actual Arteſt, ch. 19. 
Eſcape from ſect. 1. 
an Officer. 


How far fach Arreſt muſt be juſtifiable, ch. 19. fect. 2. 
How far the Cauſe for which it was made muſt be 


for his Fees be criminal, ch. 14. ſect. 4. | 
Whether it be an Eſcape to ſuffer a Priſoner to have 
more Liberty than by Law he ought to have, ch. 
19. ſect. 5, 10. 9 fi | 
How far the Retaking of a Priſoner on a freſh Purſuit 
excuſes an Eſcape, ch. 19. ſet. 6, 13. 


Sanctuary in his Way to Gaol amounts to an L- 
ſcape, ch. 19. ſect. 7. | 
How far the Admitting one to a Purgation amounts to 
an Eſcape, ch. 19. ſect. 8, 10. ch. 33. ſect. 120. 
Where a Reſcous, ch. 19. ſect. 9. 


B. 


Where volun- 
tary, and What Eſcape is voluntary, and what 
where negli= negligent, ch. 19. ſect. 10, 11. 
ent. 
Whether the Bailing a Perſon not bailable amount to 
an Eſcape, ch. 19, ſect. 10. 
Whether every Eſcape not excuſed ſhall be adjudged 
voluntary, ch. 19. fect. 15. 6 Ap 
| Whether a Priſoner can be retaken af- 
Retaking. ter an Eſcape, ch. 13. ſect. 9. ch. 19. 
1a. | 
C. 
What ought to be the Form of an In- 
Indictment. | 
66. ch. 19. ſect. 14. 
How an Eſcape of Perſons committed by a Court is 
to be tried and adjudged, ch, 19. ſect. 15. 
How the Eſcape of other Perſons, ch. 19. ſect. 16. 
Where it muſt be judged by Juſtices in Eyre, or the 
King's Bench, ch. 19. ſect. 17, 18. Di 
Whether it be puniſhable by Juſtices of Gaol-Deli- 
very, or of Peace, ch. 19. ſect, 19, 20. 


Whether a voluntary Eſcape be puniſh. x. 


| In what Manner he is puniſhable for ſuch an Eſa, 


| Proceſs or Special Grant from the King, ch. # 


dictment for an Eſcape, ch. 25. ſect. | 


— 


Second Book. 
D 


=P in the ſame Degree with the Punifine, | 

rime for which the Party was in 

\, hat Caſa, ch. 19. 2s h ai 
hether a Gaoler de facto be as much nun; 

rightful Gaoler, ro 19. ſect. 23, * 

Whether a Deſect in the Warrant of Comm; 

_ excuſe the Gaoler, ch. 19. ſect. 24. mer 
How far it is neceſſary that the Crime for which g. 
Party was in Cuſtody, was a capital one at then 
of the Eſcape, ch. 19. ſect. 25. na 

Whether it is neceſſaty in order to proceed " 
Man for an Eſcape that the Party eſcaping K ; 
tainted, ch. 19. ſect. 26. y 
The Principal, how far puniſhable for the Default 

the Deputy, ch. 19. ſect. 27, 29. © 
Whether the Office of a Gaoler ſhall be forſeitey 
an Eſcape, ch. 19. ſect. 30. 0 
Whether the Sum adjudged to be paid for a negl 
Eſcape be moſt properly a Fine or AN 
ch. 19. ſect. 31. | "0 
Where ſuch Fine is ſtated, and where diſcreti 
ch. 19. ſect. 33, 35. J 
Whether an Eſcape can be pardoned before it happens, 
ch. 19. ſect. 32. ch. 37. ſect. 28. 
How the Marſhal is puniſhable for an Eſape ly 5. 
3. ch. 19. G. 1 ; 
How Gaolers are puniſhable by 19 H. 7. ch. 1h. . 


Ir 


35. 6% 

Where a Town is amerceable for ſuffering a Crimind 
to eſcape, and whether ſuch Eſcape found by 2 Cu. 
roner's Inqueſt be traverſable, : ch, 9. ſect. 50. <, 
12. ſect. 2. | 9755 


E. 

Where a Private Perſon ſhall be ad- Eſcape frm 
judged Guilty of an Eſcape for ſuffer- Private Pr. 

ing a Felon arreſted by him, or de- ſons, 
livered into his Hands, to get out of 
his Cuſtody, &c. ch. 20. ſeR. 1, 2, 3, 4, 5. 


ch. 20. ſect. 6. | Y 
How far the Party himſelf who eſcapes from an A 
is puniſhable, ch. 17. ſect. 5. 


5 Eſcheat. N 

No Eſcheat of Things not lying in Tenure, ch. 6 
ſect. 4. 

Whether the Land go to the King by Way of Eſcher 
for Treaſon, as it does for Felony, ch. 49. ſedl. . 

Whether a Title of Eſcheat once veſted ſhall be revel 
ed by Matter ſubſequent, ch. 36. ſect. 4. 

Whether the Lord by Eſcheat may enter without di 


To „ 
Eſquire. See Gentleman. 3 | 
| Whether a good Addition, ch. 23. ſect. 103. 


Eſtoppel. 
Where a Conſeſſion eſtops a Man from pleading tt 
General Iſſue, ch. 31. ſect. 2, 3. | 
See Contenu on and General Allue. 


Whether a Preſentment of it be traverſable, ch, 19. 
* | h 
4 


1 


Chev 


Index to the 


; Eves⸗dꝛoppers. | 
W 7. 1;4able in the Torn, ch. 10. ſect. 59. 


Evidence. 


A. 


Where it muſt be given in the Priſoner's Preſence, ch. 
| 40. fect. I. a | EN 
Whether the Common Law ih any Caſe required a 
certain Number of Witneſſes, ch. 25. ſec, 129. 
ch. 46. ſect. 2. Ms 
W 7... ling. Whether 1 C 2 Ed. 6. which required 
* 2 two Witneſſes in Treaſon, was repeal- 
= ed by 1 & 2 Ph, & Ma, ibid. 
How 


far two Witneſſes are required by 1 & 2 E. 6. 
and how far by 7 IW. 3. 
out of Court may be given in Evi- 


ibid. 
A Where the Confeſſion of a Defendant 
4 on, 

. Confeſ dence againſt him, ch. 46. ſect. 3. 

W whether two Witneſſes of ſuch a Confeſſion are ſuf- 


= require two Witneſſes, ch. 46. ſect. 4. 

WE Whether ſuch a Confeſſion can be given in Evidence 
by Parcels, ch. 46. ſect. 5. 

Depoſti. In what Caſes Depoſitions taken out of 
= Court, or at a former Trial, may be 
= civen in Evidence, ch. 46. ſect. 6 to 64. 

_ Fri How far Hearſay is Evidence, ch. 46. 
A ſe. 14. See Hearſap. 

WE $::1/:tude of Whether Similitude of Hands be Evi- 
WW Hands. dence, ch. 46. ſect. 15. 


Mo are god Whether a Husband or Wife may be 
E IV itneſſes. Witneſſes for or againſt one another, 
ch. 46. ſe. 16. TE, 85 
Whether a Judge or Juror may be a Witneſs, ch. 46. 
ſect. 17. | | 
W fel an Accomplice can be a 
40. ſect. 18. 
Where one ſhall be diſabled from being a Witneſs by 
Reaſon of an Attainder, or Conviction, or Outlawry, 
ch. 46, ſect. 19, 21, 23. | 
Whether it be neceſſary to produce the Record of the 
Attainder or Conviction, ch. 46. ſe&. 20. 


good Witneſs, ch. 


of Particular Crimes whereof he hath not been con- 
victed, ibid. | | 1 
Whether he ſhall be asked any Queſtion which may 


make him accuſe himſelf, ibid. 


dit by being burnt in the Hand, ch. 46. ſect. 2 1. 
| Whether a Perſon attainted or convicted of a Crime be 


lect. 22. 


| | C 
Intereſt, 
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he is concerned in Intereſt, ch. 46. ſect. 


24. 
Wöhether a Man's Bail can 
3 | 40. ſect, 24. 

1 Whether the Party to an uſurious Contract, or he who 
3 ſuffers by a Cheat, Forgery, or Perjury, or Battery, 
can give Evidence at the Trial, ibid. 

Whether it be a good Exception that a Witneſs hath a 

Maintenance from the King, or hath received a Re- 
ward, Sc. ch. 46. ſect. 25. N 


give Evidence for him, ch. 


fcient within the Meaning of the Statutes which | 


Whether a Witneſs's Credit can be impeached by Proof | 


| Whether a Convict of- Felony be reſtored to his Cre- | 


reſtor'd to his Credit by the King's Pardon, ch. 46. 


A good Exception againſt a Witneſs that 


Second Book. 


Whether Infidelity, Want of Diſcretion, Infancy, 
Villenage, or Birth beyond Sea, be good Exception, 
ch. 46, ſect. 27, 28. | 


| D. 
Whether the Defendant's Witneſſes be 


to be ſworn as well as thoſe againſt Oath, 
him, ch. 46. ſect, 29. | 

Whether a Defendant have * * to Pro- Proceſs, 
ceſs to bring in his W ritneſles, ch. 46, 
lect. 30. 

E. 

Whether Evidence of an Offence at Mat Ewi- 
Common Law will maintain an In- gence main- 
dictment on a Statute, ch. 46. ſect. tains an Iu- 
31. 15 | dictment. 

Whether one may be found Guilty as Principal on 


Evidence againſt him as Acceſſary, ch. 35. ſect. 11. 


Where a Defendant _ be found Guilty Time, 


on Evidence of a Fact proved at a 
different Time from that which is laid, ch. 40. ſect. 
32. ch. 23. ſect. 87, 88, 89. ch. 25. ſect. 8 1. 
Whether in ſuch Caſe the Verdict may find the Defen- 
dant guilty generally or ſpecially, and how far it may 
be falſified, ch. 46. ſect. 33. 
Where a Place is laid as Part of the De- Place, 
ſcription of the Fact, a Variance from 
it in the Evidence is fatal, but not where it is laid 
only as a Venue, ch, 46, ſect. 34. ch. 23. ſect. 91. 
ch. 25. ſect. 84. | 
Whether an Overt Act of Treaſon in one County may 
be given in Evidence on an Indictment in another, 
ch. 46. ſect. 34. 3 {1 1 
How far it is neceſſary that Acts of Hoſtility, or trea- 
ſonable Letters, or other Overt Act given in Evi- 
dence, be expreſly laid in the Inditment, ibid. 
Whether it be neceſſary to prove all the Overt Acts 
that are laid, ch. 46. ſect. 35. : 
Where it is ſufficient to prove the Subſtance of a Li- 
bel, or Deed, and where it is neceſſary to prove the 
very Words, ch. 46. ſect. 36. gs 
A Variance between an Indictment of Death and the 
Evidence as to the Inſtrumental Cauſe of the Death is 
not material, ſo that it be proved that the Party died 
the ſame Kind of Death, ch. 46. ſet. 37. | 
Where a Variance between the Indictment and Evi- 
dence in Reſpect of a Charge againſt the Defendants 
as Principals, or Acceſſaries, does no Hurt, ch. 46. 
ſeat. 38, 39, 40. | 
A Variance between an Inditment of Death and the 
Evidence, as to the Manner of the Malice, or the 
Circumſtances of the Fact, is not material, ſo that 
the Subſtance be proved, ch. 46. ſect. 41 
Where a Violent Preſumption amounts to 
ch. 46. fect. 42. | | 57 
What is good Evidence of a Woman's having murder- 
ed her Baſtard, ch. 46. ſect. 43. 


F 


full Proof, 


Where Son aſſault demeſne may be given Son aſſault 
in Evidence on the Gums Iſſue, ch. Demeſne. 
46. ſet. 44. 

Where an Exception in a Statute may Exception. 


be given in Evidence on an Informa- 
tion upon it, ibid. 


Examination. | 
Where the Examination of an Offender, or of Informers, 


may be given in Evidence, See Evidence, A. 
0 N pes In 


- » 2 
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Index to the Second Bock. 


Whether Execution ſhall be awarded 


In what Manner Juſtices of Peace (ch. 15. ſect. 59, 
60, 61. ch. 16. ſeR. 11, 12.) and Coroners (ch. g. 
ſect. 31.) are to take the Examinations of Felons 
and Informers, upon a Bailment or Commiment, &c. 
Whether they may take Examinations of Treafon and 
Felonies not within their Commiſſion, ch. 8. ſect. 


33, 34. 


Exteption and Exceptions. 
Whether a Bill of Exceptions lie in Criminal Caſes, 
ch. 46. ſect. 1. | 5 : 
W here an Exception in a Statute may be given in Evi- 
dence on an Information upon it, ch. 46. ſect. 44. 
Whether an Exception of Felonies in a General Pardon 
extend to thoſe whereof any Perſons are attainted, 
e > IR et, 
How a General Pardon of Felonies and Petit Treaſons, 
_ excepting Murder, ſhall be conſtrued, ch. 37. ſect. 
19, 20. : | 
How Advantage 
Pardon which 
64. | 


ſhall be taken of a Parliamentary | 
hath Exceptions, ch. 37. ſect. 60 to 


Exchequer. See King's Bench, B. 


Exciſe, 
Proceedings concerning it, not to be ſuperſeded by a 
Certiorari, ch. 27. ſect. 39. 2 


 Excommunication. 


Perſons excommunicate not repleviſable, ch. 15. ſect. 


40, 65, 80. . 5 
May claim the Benefit of Clergy, ch. 33. ſect. 5. 
Whether they may be Jurors, ch. 43. ſect. 25. 
Whether an Appellee upon his pleading Excommuni- 

cation in Diſability of the Appellant be to be bail- 

ed, ch. 15, ſect. 65, 80. 


Execution. 


* | 
What Execution is to be awarded againſt a Perſon at- 
tainted ſtanding Mute, ch. 30. ſect. 1. | 
How the Identity of the Perſon ſhall be tried, where 
one attainted denies that he is the ſame Perſon, ch. 
. | 
Whether the King's Bench may award Execution and 
in what Manner, and into what County, againſt 
| Perſons condemned by other Courts, ch. 51. ſect. 
ES. 1990 ; 
Whether it may award it againſt a Peer, ch. 44. ſect. 
Whether Execution muſt be in the ſame County in 
| which the Party was convicted, ch. 51. ſe, 2. 
It may be pardoned for Part only, or for the Whole, 
and the Judgment {till remain in Force in other Re- 
ſpeas, ch. 37. ſeQ. 12. ch. 51. ſect. 5. 
Whether it need a Writ, ch. 51. ſect. 4. 
Whether it can be altered by the King from Hanging 
to, Beheading, ch. 51. ſect. 5. 
It muſt be done by proper Officer, ch. 5 1. ſect. 6. 


Againſt what Perſons it may be 


Forfeits nothing which he has as ſuch, ch. 49. ſe 
Cannot have an Appeal for a Larceny from his 


But may 


The Difference between a Record executed and by, 


W hat is forfeited by a 


Whether it put the Iſſue, &c, without Day, 


The Difference of its Conſtruction as to the Tine 


9 juſtices in Eyre may receive Appeals by Bill or by 4. 
May order a Jury to be returned immediately, ch. f. 


Whether they may award Proceſs into a Foreign Cour 


int 
where the Appellant dies or mar i after un 
ch. 23. oc. 38, . 
awarded by flug: 
Gaol-Delivery, ch. 6. fect. 7, 19. Y Juftive x 


 Execufoz, 


Te 
to reverſe his At, 


tor, ch. 23. ſect. 45. 
have a Writ of Error 
der, ch. 50. ſect. 10, | 


Executozy, - 
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cutory, 


as to the Removal by Certiorari, c 
ſect. 44. | 


Default till the Awar «: 
ch. 49. ſect. 15. | ns e 


ſe. 19, 20. an. 


when applied to a Perſon, and when to 2 Nd, d. 
29. ſect. 63, 114. | 


Expreſſio eorum ques tacite inſunt nihil operatur, &. 1g, 
ſect. 14. ch. 5. ſect. 32. 


Extoꝛtion. 
Form of Indictment for it, ch. 25. ſect. 67. 


Epze. See Depending and King's Wench, 3 


provers, ch. 23. ſect. 5. ch. 24. ſect. 16. 


May award Proceſs into any County in England, d 
27. Jock. 2. 3 4 

Their Proceedings, where removable by Certierari, d 
27. ſect. 23, 32. 


-. ty, ch. 24. e. 224. 3 | 

Eſcapes are to be adjudged before them, ch, 19, { 
I7, 18, e vor Wane. 

How far the Preſence of the King's Bench fuſpn 
their Power, ch. 3, ſect. 11. : 


— 


Facco. 


Guaoler de facto puniſhable for an Eſcape, ch. . 


ſect. 23. 


Fallifying Judgment. 
77 | 


What muſt be done with one who has been hanged 
and comes to Life again, ch. 51. fect. 7. | 

Whether the Body may be hanged in Chains, ch. 48. 
1 | | 


How a Judgment of Outlawry may be avoided without 
Writ of Error in Reſpect of a Superſedeas, 
turn, Omiſſion or Variance, or other Fault 2p" 

| of Record, ch. 50. ſect. 1. ch. 27. ſect. 64 - 

| Where a Judgment may be ſo avoided as to the 1 

and even as to the Point of the Offence, «5 

ſect. 2. ch, 46, ſect. 33. 


| | Where 
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8 
A 


B. 


Where the Execution of Proceſs after a Superſedeas, is 
void, ch. 27. ſect. 63. 5 


3 


| — = : 
4 — EE Rc BR - 
* e 


Tndex to the 


©1.ore it may be fo avoided fot a Defect of the Com- 
| W of he Judges, ch. 50. ſect. 5 3. 
Where by 2 Parliamentary Pardon, ch. 50. ſect. 4. 
_ Whether by Letters Patents reverſing an Attainder, ch. 


- eas by che Plea of Impriſonment, or King's Ser- 
W ice, or being beyond Sea, ch. 50. fa, 6, 7, 8. 

W whether the Plea of a Miſnomer, ch. 50. ſect. 9. 
wWwyether the Reverſal of the Attainder of the Principal 
reverſe that of the Acceſſary, ibid. 


B 


The Heir or Executor of a Perſon attainted may bring 
Error, ch. 50. ſect. 10. | its 
What is required in order to reverſe an Attainder of 
Treaſon or Felony, ch. 50. fect. 13. 
| attainders by Common Law of High Treaſon not er- 
| roneous, have the ſame Authority as thoſe by Par- 
W lament, ch. 50. ſet. 114. : 
By 28 Eliz. no Attainder of High Treaſon then in 
Force, &c. can be reverſed, ch, 50. ſect. 15, 
| Where Error lies of Attainders before the High-Stew- 
ard, ch. 50. fect, 16. TASTY 
3 C. | | 
be Effect of the Reverſal of a Judgment as to putting 
| the Party to plead the Indictment, or reverſing the 
Execution, or entring upon the King's Patentee, 
ch. 50. ſect. 17, 18, 19. 


Falſity. See Return, 


| Where Common Fame juſtifies an Arreſt for 
ch. 12. ſect. . 


#25, 
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Felony, 


3 Farmer. 
. Whether a good Addition, ch. 23. ſect. 116. 


Father. : 


H Is an Acceſſary to his 


Felony by receiving him, ch. 
20. ſect. 34. | | | 


Fees, 


ch. 37. ſect. 7 1. 
Whether a Coroner may 
ch. 9. ſect. 46, 47, 48. 


is criminal, ch. 19. ſect. 4. 


q Feld de ſe. 
Whether pardoned b 
except Murder, ch. 37. ſect. 20. 
Whether on Inquiſition = Self- 
f ch. 9. ſect. 5 2. 

here a new one 


Firſt, ch. 9. ſect. 53. 


3 Cannot have an Appeal for the Death of the Son, ch. 


W How far a Gaoler may inſiſt on them, ch. 22. ſect. 31, 
b What Fees are due on the Allowance of a Pardon, 
claim any, and what Fees, 


3 | How far the Eſcape of one detained only for his Fees 


a General Pardon of all Felonies, 


Murder be traverſable, 
ſhall be taken for a Defeat in the 


Alfo neceſſary in all other Appeals, ch. 23. ſeck. "IA 


All Felonies are ſeveral, ch. 37. ſect. 22, 24. | 

Whether Perſons indicted for it are repleviſable, ch. 

16. ſect. 48. See Bail, E, G, I, K. 

Whether a Sanctuary were a Protection as to all Felo- 

nies, ch. 32, ſect. 4. 

What makes a Man an Acceſſary to it. See Acceſs 

| fary, A. | 

Grant of Felons 

21. 

What is required in a Pardon of Felony. See Par⸗ 
don, B. | 1 

Whether it forfeit the Wife's Dower, ch. 49. ſect. 42 

to 46. 1 c 

Where an Arreſt for it is juſtifiable. See Arreſt. 

Whether Felonies by Statute are inquirable in the Torn, 
ch. 10. ſect. 51, 52. Fo 

Whether they have the Benefit of Clergy, ch. 33. ſect. 

24. Rs. 

What Judgment is to be 

See Mute. 

For other Matters, See Peat 


. 


Goods, how expounded, ch. 30. ſect. 


given in it, ch. 48. ſect. 7. 
e and Examination. 
Fens. 


No Certiorari lies to the Commiſſioners of the Cam- 
bridgfhire Fens, ch. 27. ſect. 22. 


{ 


Fiat. 
Fiat for a Certiorari how to be ſigned, ch. 27. ſect. 40. 
Fiction, | 


Relations, and other Fictions of Law, how far they 
ſhall operate, and whether to other Purpoſes than 
thoſe for which they were introduced, ch. 19. ſec. 
25. ch. 23. ſect. 88, 89. ch. 29, ſect. 35. ch. 49. 
ſe. 50. og 


Figures. 


None but Roman Figures allowed in legal Proceedings 
ch. 25. ſect. 127. # 
Filing. | 
Where there is no need of filing a Bill againſt 
pellee, ch. 23. ſect. 4. 
Whether a Caption of an Indictment be amendable 
after it is fied, ch. 26. ſet. 7. 
Whether a Record can be femanded after it is filed, 
ch. 27. ſect. 68. ch. 3. ſect. 7. | 
Where the King's Bench will not ſuffer a Record re- 
moved by Certiorari to be filed, ch. 3. ſect. 7. ch. 
27. ſect. 37. | 
See Certiozart, 


an Ap- 


| Fine. See Amercement, 
Whether a Fine may be aggravated after Coſts have 
been accepted, ch. 27. ſect. 57. ah 
Where an Appellant is to be fined, ch. 23. ſeR. 159. 
Whether the Money impoſed on a Gaoler for an E 
ſcape be properly a Fine or Amercement, ch. 19. 
* | rhe 


= Felonite. Whether a joint Fine be erroneous, ch. 10. ſect. 16. 
A beceſſary Term in ch. 48. ſect. 1. 
Lade, &. 4 RT. of Mayhem, and for what | The Difference between a Fine and Ranſom, ch. 48. 


ſect. 19. 


4 
"> 


Whether 


-—_ * 


w— 


The Offence of flying from an Arreſt, ch. 17. ſect. 


Where it is repugnant, ch. 25. ſect. 62. 


Offences beyond Sea, where indictable, ch. 25. ſect. 28. 
From what County the Jury is to be returned for tlie 


Index to the 


Whether the Defendant muſt be in Court when he is 
fined, ch. 48. ſect. 17. | 
How a Fine may be mitigated, ch. 48. ſect. 20. 


For what Offences a Sheriff may impoſe a Fine in his | 


Torn, ch. 10. ſect. 15. . 
How ſuch Fines may be recovered, ch. 10. ſect. 20 to 


32. See Toꝛn, B. 
See, Inkozmation, B. 


| Flight 


3. . 3 N 
What is forfeited by a fugam fecit found before a Co- 


roner, ch. 9. ſect. 27. ch. 49. ſet. 14. | 
Whether ſuch a Finding be traverſable, ch. 9. ſect. 51. 
ch. 49. ſect. 14. 
What is forfeited by a Preſentment of a Flight from 
an Arreſt, ch. 49. ſect. 16. 
Where Goods are forfeited by being waived by a Felon 
in his Flight, ch. 49. ſect. 17. ES 


Force, Fozcible Parriage and Cntry. 

In what Country a Man ſhall be indicted for taking a 
Woman by Force in one County, and marrying her 

in another, ch. 25. ſect. 40. 

Whether all who are Parties to ſuch Force be Princi- 
pal in the Felony, ch. 29. ſect. 12. 

Where an Indictment of Forcible Entry is inſufficient 
as to the Time of the Seiſin, ch. 25. ſect. 61. 


Fo2eign. 


See Sea. 
Trial of a Foreign Plea, ch. 40. ſect. 6, 7, 8. 


8 Fo2elf. | 
Whether thoſe taken for Offences in it be repleviſable, 
ch. 15. ſect. 38, 39. 
Whether a Foreſt be a good Venue, ch. 23. ſect. 92. 
Proceedings for Offences in it, how removable. See 


Certiozari, C. 


Fozfeiture, 
| Li TR 
Lands, how What Lands, or Rights to Lands, are 
forfeited by forfeited by Common Law, by an | 
Common Law Attainder of Treaſon or Felony, ch. 


| 49. ſect. 2. 1 
Whether Lands are forfeited by ſtanding Mute, ch. 
30. ſect. 19. 


What was required to veſt the actual Poſſeſſion of them 


in the King, ch. 49. ſet. 2. See Ingugſt of Office. 
What to entitle the Lord by Eſcheat to his Entry, ch. 
49. ſect. 3. 


Whether Things not lying in Tenure ſhall be for- 


. feited, and to whom, ch. 49. ſect. 4. 
Whether Rights, Titles, Uſes, Conditions, or Lands 
intailed, were forfeitable at Law, ch. 49. ſect. 5. 
See Right and Tail. | 
How far one may forfeit his Wife's Land, or Land 
which he has for his Life only, ch. 49. ſect. 6. 
How far a Copyhold, ch. 49. ſect. 7. 
How the King is intitled to the Year, Day and Waſte, 
ch. 49. (et, 8. 


Goods are forfeited by ſtanding Mute, G Wy 


All Lands of Inheritance in Uſe or Po. F, 


ſect. 22, See Tail. 
| Where the King ſhall not be adjudged in Poſſefun 


Whether the Right to an Intail whereof the Rem. 


Second Book. 


B. 


ch. 30. ſect. 19. e | 
What is liable to a Forfeiture as Part of 

ſtate, ch. 49. ſect. 2. 
Whether a Bond or Leaſe, &c. taken 


ch. 49. ſe. 10, 11, See Uſe, in Truf, &% 7 
Whether a Power of Revocation, ch. 49. 
See Revocation, "KV. e 


What is forfeited upon a Conviction, ch. 49. (ut 
What upon the finding a fugam fecit, ch, 49. +) ly 
ch. 9. ſect. 27. See Jrhght, in 
What upon a Default till the Award of the Ez 
* 49. ſect. 17. | "My 
hat upon the Preſentment of a Flight f. 
reſt, ch. 49. ſect. 16. from u 
What by being waived, c. ch. 49. ſecd. 17 
What by a Clerk admitted to his Clergy, ch. 3 U 
110, 120. e 


C 


ſeſſion, how forfeited by Statute, ch. a, 

49. ſect. 18. | 

Lands forfeited, how veſted in the King withy+ . 
fice, ch. 49. ſect. * HT » 

"The Rights of Strangers, how faved, ch. . Kd. 20 

"Theſe Statutes are not repealed by 1 Ma. ch, ſy "y 
21. 


Whether Land in Tail be forfeited by them, < 9. 


Right of Action, or En whether forfei 
7A. 22. See Right, mY 


without Office, ch. 49. ſect. 23. See Inqueſt 
Dffice, 5 


ſion is in the Crown ſhall be forfeited, ch. 49. i, 


24. 

Whether a defeaſible Intail in Poſſeſſion accompanil 
with a Right to an ancient Intail which is diſay 
tinued, ſhall be forfeited, ch. 49, ſect. 25. 

Where the Power of revoking the Uſes of a Set 
ment ſhall be forfeited, ch. 49. ſect. 26, dee Rb 
vocation. | 

Whether an Annuity pro conſilio, or an Office requinny 
Skill, &c, ch. 49. fect. 27. 

Whether Intails are forfeited by the Statutes of Pre 
munire, or by Statutes which mention all Inter 
of what Nature ſoever, ch. 49. ſect. 28, 

The Effect of a Saving againſt the Corruption d 

Blood, or of a Saving of the Land to the Heir, d. 

( | 


| Where the Forfeiture ſhall relate to the Relatimn, 
Time of the Offence, and where to 
that of Attainder or Conviction only, ch. 49. fl. 
30, 81, 32 | | 

Where to the Time laid in the Indictment, and wei 
to that found by Verdict, ch. 46. ſect. 33. 


Whether a Perſon indicted may fell his Gd: Sul 
Goods, ch. 49. ſe. 32. | 

Whether his Goods may be ſeiſed, or Seiſed, 
removed, or inventoried, or appraiſed, 


3 


Sc. before they are actually forfcited, ch. 49. fa. 


Index to the 


are to be delivered to the Townſhip, and 
far the Townſhip is anſwerable for them, ch. | 


EV hen they 


bow dt. 35 to 42 3 

: | Forme of Dower ſee Dower, and ch, 49. ſect. 8 
| k 4 n What ſhall forfeit the Recognizance given 
2 by Bail, ch. 18. fert. 64. | 
ertiorari. on a Certiarari for the Removal of an 
ch. 27. ſet. 58, a | 


WS : amet, | 
Indictments Inditment on a Statute 


it be neceflary in an 
— the Clauſe of Forfeiture, ch. 25. ſect. r09, 
becher it be neceſſary to give any, and what Judg- 
dent for the Forfeiture, ch. 26. ſect, 76, 
nat ſhall forfeit a Leet, ch. 11. ſet. 5, See Gzant. 


becher Indictable before Juſtices of Peace, ch. 8. 
ea. 38. OP 
A Lemont for it whether removable by Certiorari, ch. 
3 | 27. ſect. 28. | | | 
5 Ponvidtion of it a good 
$ or Witneſs, ch. 43. ſet. 25. ch. 46. ſect. 19, Oc. 
WF ocozry of a Writ a good Ground for an Attachment, 
ch. 22. ſect. 43. 5 3 
ether he who ſuffers by it can be a Witneſs to 
6 prove it, ch. 46. ſect. 24. 


* Foꝛzeſtalling. 

oo indicted, ch. 25. ſect. 1 10. 

ynether Suits for it be to be brought in the proper 
County, and within a certain Time, ch. 26. ſect. 
3 27, 30, 50. 

= Fraction, 

3 o Fraftion of a Day, ch. 23. ſect. 34. 


A _ Franchiſe, 
4 All Franchiſes muſt yield to the King's Prerogative, 
ch. 27. ſect. 17. 
Z Freehold, 

I Where neceſſary for a Petit Juror, ch. 43. ſect. 12 to 
3 See Challenge, C. and Indiament, C, D, 
here for an Indictor, ch. 25. ſect. 19 to 23. 


I one but Freeholders have a Voice at the Election of 
We 2 Coroner, ch. 9. ſect. 9, 10. oY 


10 
4 Free⸗pledge, oz Tithing, 
It he Nature of it, ch. 10. ſet, 2. mY | 
WP Perſons are bound to be of ſome Free- pledge, ch. 
| W 10. ſect. 2, 10, 34. 35 
41 l French. 
peals are to be arraigned in French, ch. 28, ſeR. 3 
ber | | = 
4 Freſh Suit and Purſuit. 
beter there muſt be a Freſh Suit to intitle an Ap- 
4 pelle in an Appeal of Larceny to a Reſtitution, ch. 
4% 3. d. 50, 56. See Reſtitution. 
bar ſhall be eſteemed a freſh Suit, ch. 23. ſect. 51. 
W hom and in what Manner it ſhall be inquired and 
mM . ch. 22. ſect. 52. N 
f A Ag be ſuch a freſh Purſuit as ſhall excuſe a 
* er tor an Eſcape, ch. 19. ſect. 6, 1 3. 


What ſhall forfeit the Recognizance given | - 


Cauſe of Challenge of a Juror | 


Whether as ſuch 
Whether as ſuch t 


Whether they may order an Execution or 


Whether they may order a 


Second Book. | 


n 


2 


| Gallows, — 
LERG allowed under the Gallows, ch. 33. 
fect, 1117. | 5 oy 
Game. 


Offences relating to it not removable by Certiorari, ch. 
27. ſect. 60, 61. | | 


Gaol. . 3 

Whether a Private Perfon may ſend {a Man to the 
Common Gaol, ch. 16. ſect. 3. 

Who ſhall have the Cuſtody of it, ch. 19. ſect. 6, 7, 35. 


Whether the King's Bench may commit to any Priſon, 
ch. 3. ſea, 5. ; 


What is a lawful Gaol. See Commitment, B. 


Gaol⸗Deliverp. 
A 


The Form of the Commiſſion, ch. 6. ſedt. 2 
Whether Juſtices of Gaol-Delivery 


proceed on In- 
dictments taken before other Juſtices, ch. 6. ſect. 2. 


they have Power to take Indictments, 
ch. 6. ſect. 3. | =b 8 
hey have Power to delivet the Gaol 
of Perſons committed for High Treaſon, ch. 6. ſect. 4. 
Whether they can proceed againſt any not in Cuſtody, 
and where againſt Perſons let to Bail, ch. 6. ſect. 5. 
Whether they may diſcharge thoſe againſt whom there 
is no Evidence, ch. 6. ſect. 6. | | 
Whether they may award Execution againſt Perſons , 
outlawed before Juſtices of Peace, or condemned by 
former Juſtices of Gaol-Delivery, ch. 6. ſe. 7, 19. 
| Reprieve 
after their Seffion, ch. 6. ſect. 8. | 
Whether they may puniſh thoſe who unduly bail Pri- 
ſoners, ch. 6. ſect. g. ch. g. ſet. 30, 31. ch. 19. 
ſect. 19. ch. 15. ſet, 60. See Bail, B. 
Whether they may order a Tales, ch. 42. ſe. 19. 


B 


Whether they may award Proceſs into a Foreign Coun- 
ty, againſt an Appellee, ch. 6. ſe. 10. ch. 24. ſect. 
. | 


Whether they may have a Jury returned before them 
without Precept by a bare Award, ch. 41. ſect. 1. 
Jury to be returned before 

them immediately, ch. 41. ſet. 4 

How they may puniſh Sheriffs and Gaolers refuſing to 
take Felons into their Cuſtody, ch. 6. ſect. 16. 

1 E. 6. enables them to give Judgment againſt Perſons 
reprieved by former Juſtices of Gaol-Delivery, not 
of Oyer, Sc. ch. 6. ſect. 17, 18. 


But gives no Power over Perſons condemned, ch. 6. 
ſe. 18. 


The Power of ſuch Juſtices over Offences by Statute 


ch. 6. ſect. 20. 1 
In what Place 


they are to hold their Seſſions, ch. 6. 
ſect. 21. | 
C. p 
For their Power of bailing Priſoners, ch. 15. ſect. 65. 
See Bail, H. and Homicide, 
Whether they may receive an Appeal, ch. 23. ſect. 7. 
ch. 24. ſect. 10. 


Their Power to write for the Certificate of 'a Convic- 


tion, &c, ch. 33, {c&, 16, 17. 
60 | 


Whether | 
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Whether it be well joined for the King by one who 


Where there is no Neceſſity of joining expreſly for 


| Whether a Gentleman be privileged from being made 


Index to the 


Whether Indictments before them may be removed by 
Certiorari, ch. 27, ſect. 27. 


Gael, See P2iſon and Commitment, B. 


* 
Gaoler. 


Where liable to an Attachment, ch. 22. ſect. 31. 
How puniſhable for refuſing to receive a Felon, ch. 6. 


ſet. 16, For other Matters, ſee tes, and Ya- 
beas Co2pus, Eſcape, A, B, D. | 


Garter. 


Garter King at Arms, a Name of Dignity, ch. 25. 
ſect. 69. ES ROD | 


General Jfue, ch. 38. ſect. 1. 


ſhews not himſelf to be the proper Officer, ch. 38. 
ſect. 2. | | 


the King, ch. 38. ſet. 3. 
Where a Defendant ſhall be eſtopped to plead it by a 
Confeſſion, er a former Iſſue found againſt him, ch. 
38. ſect. 4. See Tonfeſſ.on, 


From what County the Jury is to be returned for the | 


Trial of it, ch. 40. ſect. 1. See Juro2s. 
What Pleas are conſiſtent with it, ch. 23. ſect. 137. 
ch. 25. ſect. 26. ch. 26. ſet, 62. ch. 37. ſect. 67. 
Where Son aſſault Demeſne may be given in Evidence 
on it, ch. 46. ſect. 44. 1 
Where a Defendant in a gui tam may take Advantage 
on the General Iſſue, that the Offence aroſe out of 
the County (ch. 26, ſect. 32, 67, 70, 71.) or ſince 
the Time limited by Statute, ch, 26. ſect. 45. | 
Where a Defendant ſhall have Counſel upon it. See 
Counſel, | | 


_ Gentility. 
Loſt by Attainder, ch. 49. ſect. 47. 
Scandal of it where determinable, ch. 4. ſect. 7. 


Gentleman. 
A good Addition, ch. 23. ſect. 111, _ 
Whether it be a good Plea in Abatement that an E— 
ſquire is named only Gentleman, ch. 23. ſect. 103, 


Conſtable, ch. 10. ſect. 41. 


Goods. 


Where forfeited. See Foꝛfeiture, B. | 

W hat ſhall be done with them before they are forfeited. 
See Foz2fciture, E. _ 5 

Indictment for ſtealing Bana Ecclefie, ch. 25. ſect. 71. 

With what Certainty the Goods ſtoln are to be ſet 


forth in an Indictnient, ch. 25. ſeg. 74. See Jn- | 


diament, G. 


Guand Heſſons, 


An Acquittal there pleadable to an Indictment of Death, | 
in England, ch. 35. ſect. 10. ch. 25. ſect. 40. 


Grant of Goods forfeited, how to be pleaded and con- 
ſtrued, ch. 30. ſect. 20, 21. 


Guardian. 


Second Book. 
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| He grantable by 31 Car. 2. See _ 


The Truth of the Return of it not tobe 
1 2 $3 5. 2 578. + cy 
rings an inferior Court into Contem 
ing after it, ch. 22. ſect. a8. pe for prong. 
Gaoler, how puniſhable for diſobeying it, ch. wa 


8 b Mt 1 39 
| Where it muſt Þe fignod by a Judge, d. , 41 


Whether a good Venue, ch. 23. ſect. 92. 


; Vearſap. 
Where Evidence, ch. 46. ſect. 14. ch. 2, ſhy 


Who may bring an Appeal as Heir, and in wi 
ner, Oc. ch. 23. ſet, 39 pr ; in what Ma, 

Whether che Heir who abets his Mother be lk g 
Damages, ch. 23. ſect. 140. See Coxuptin, 


Þerefick, 


Whether he may claim the Benefit of Cry, Ui 


ſect. 5, 113. 


_ 

Where a Diſtreſs may be lawfully taken in it, ch. ty, 
ſect. 27. „ | 

Whether Indictments concerning it be remoyable by 
Certiorari, ch. 27. ſect. 37. 


Whether an Indictment for its Want of Repair; ua 
name any Perſon in certain, ch, 25. ſect. 68, 


Pighwayman, 
Reward for apprehending him, ch. 12. ſect, 22, 24,16 


| | Where he is ouſted of his Clergy, ch. 33. ſect. ) u 


8. 


Whether there can be an Acceſſary to excuſable Hs 
micide, or to Manſlaughter, ch. 29. ſect. 24. 
Whether a Verdict finding a Man Guilty of Exit 

ble Homicide, &c, be pleadable to a ſubſequent Pro 
cution, ch. 36. ſect. 17. | 
Whether it intitle him to a Pardon, ch. 37. ſedt. 2 
Whether thoſe impriſoned for it were repleviſable u 
Law, ch. 15. ſect. 33, 46, 49, 63. 
Whether they are bailable by Juſtices of Peace whe! 
they appear plainly guilty of the Fact, ch. 15. ſe, 
34, 40, 49, 63. i | 
Whether they are bailable by the Juſtices of the King! 
Bench, or of Gaol-Delivery, and in what Cats, 
ch. 15. ſect. 40, 65, 80. 


Where a Perſon acquitted of Homicide may be remit: 


ted to Priſon, or bailed, ch. 15. ſect. 35. 


| Whether thoſe convicted of it ſhall be in like Man 


committed or bailed, ch. 33. ſect. 121. WF 
W hat the Sheriff is to do with a Perſon brought 
him on a light Suſpicion of Homicide, ch, 15. 
40, 49, ; : cl 0 
In what Caſes Homicide is excluded from Cle, 


33. ſect. 54 to 59. 


His Power in Relation to Appeals. See A ppeals, G, M. 


WII. 


ol 


14 Ss 


W ©omine replegiando, ch. 15. ſet. 31, Wc. See Bail, 


V points of Honour, where determinable, ch. 4. ſed. 7. 


| Where excluded from their Clergy, ch. 33. ſect. $4, | 
Wie intitled to a Pardon, ch. 37. fect. b. 


N | Whether a good Addition, ch. 23. ſect. 118. 


. Lar ceny in it, where excluded from Clergy, ch. 3 5 


. Where excluded from Clergy, ch. 33. ſect. 34, 40, 


Whether indictable before the Coroner. ch. 9. ſect. 35. 
Y Where intitled to a Pardon, ch. 37. ſect. 6 . 


Z In what Manner to be made, ch. 12. ſect. 5, 6. 
A Default in it requirable in the Torn, ch. 10. ſect. 


3 How far it makes an Arreſt for Felony. neceſſary, or 
. Whether thoſe who are taken upon it be bailable, ch, 
. Where amerceable for an Eſcape, ch. 12. ſect, 2. 

| , | Whether he can have any Title to Dama 
W145. 

+ Whether he may receive his Wife having been guilty 


| | : Whether he or his Wite may 
= £2inft one another, ch. 46, ſect. 16. 


| 1 Ca bring an Appeal, 


bes ode! 


is due to a a Coroner on taking an Inqueſt 


| - Fer Bay r 
8 a Man is indictable for a Homicide | Whether intitled to the Benefit of Clergy, , 33. ed. 5. 


in one County, from a Stroke in another, ch. 25. 


ſet. 35 


Ponour, 
Pozſe-fealers. 
61, 62, 63. 


Paoſteler. 


Your, 


3 | Whether 3 to be ſet forth in an Appeal, or "E 


dictment, and whether material upon Evidence, ch. 
ch. 23. ſect. 87. ch. 25. ſect. 76. 


Moule. 


ſe. 64, 65, 66, 67, 68, Bs, 86. See Clergy, D 
and aker 


; 


0 


Voufe⸗bꝛeaker . 


87, 88. 


Poule of Co2rection, See Cozrecion. 
Hue and Cry. 


50. 
juſtifiable, ch. 12. ſect. 4, 14, 16, 


5. ſect. 41. 


Musband. See like. 


of a malicious Appeal againſt his Wife, ch. 23. ſect. 


of Felony, &c. ch. 29. ſect. 34. 


be Witneſles for or a- 


— 


Identitate nominis, ch. 50. ſect. 9. 


Ideot. 


ch. 23. ſect. 32. 
Nor be an Approver, 3 3 


On what Scripture to be ſworn, ch. 46, ſect. 20. 


Not to be barred by the King's Pardon) ch. 17 ſect. 


| All Offences of a Publick Nature are indictable, but 


| Where one may be tried without an In- Indiftmint, 
| ceſſary. 
Where one may be ſo tried on a Verdict finding him 


Whether upon the Sheriff's Return, ch, 25. ſect. 14. 


| | Where an Appellee by Writ ſhall be arraigned on the 


ges by Reaſon 


Second Bock. 


TT. 
4 — + I g 1 
„ 


Agnoti. See Known. 


Imparlance, — 
Where an Appeal may. be abated dor or after 5 
ch. 38. ſect. 102. 


Impeachment. 


44. 
Whether Perſons impeached be ballble, 0 T 5. 4 leck. h $a, 


Implication, See Intenvinont, | 


Impoſſbility. © 
Where it vitiates an Indictment, ch. BS. ſect 4 77. 


Indiament. 

33 
For Indictments in tke Torn. See Ton, 4.4 D. 
The Difference between an Inditment and Preſentment, 
ch. 25, ſect. 1. 
Whether a Bill may be found in Part true, and in Part 
falſe, or ſpecially, or conditionally, ch. 25. ſect. 2. 


Whether any Damages can be given upon an Indict- 
ment to the Party grieved, ch, 25. ſect. 3. 


no Private Injuries, ch. 25. ſect. 4. 
What Offences againſt Statutes be PRs ch. 25. 
ſect. 4 24. | 


B. 


dictment as having been taken with where not ne- 
the Manner, ch. 25. ſect. 5. 


Guilty in a Civil Action, or in an Indictment againſt 
others, ch. 25. ſect. 6. 


here upon an Appeal by a Common Appellant or Ap- 
prover, not proſecuted, ch. 25. ſect. | 

A Perſon both indicted ind appealed ſhall be arraigned 
en the Appeal, ch. 25. ſect. 8. 


Appeal after a Nonſuit, ch. 25. ſect. . 
Whether in all Caſes where an Appeal well commibeiced 
is determined without an Acquittal, the — 
| - ſhall be arraigned at the Suit of the King, ch. 25. 
ſect. 10. 
The Appellee ſhall never be arraigned at the Suit of 
the King on an Appeal ill commenced, ch. 25. ſect. 11. 
Whatſoever may be pleaded to an Appeal while carried 
on at the Suit of the Party, may be pleaded to it 
when carried on at the Suit of the King, ch. 25. 
ſect. 12. 
Alſo a Pardon by the King may be pleaded to an Ap- 
peal carried on at his Suit, ch. 25. ſect. 13. 
Whether one againſt whom an Appeal is depending, may 
be arraigned on an Indictment, ch. 25. ſect. 1 14 


By how many, and what Kind of In- The Quality 
dictors, and by whom returned, an of the In- 
Indictment is to be * ch. 25. diftors. 


ch. 24. ſect. 5. 


ſect. 16. See Ton, D 
Whether 


Index to the- 


Whether the Words Proborum & legalium hominum, be 
neceſſary, ch. 25. ſect. 17. 

Whether it were a good Plea at Common Law in A- 
voidance of an Outlawry on an Indictment, that 
one of the Indictors was outlawed, ch. 25. ſect. 18. 


Fr * "0 
Whether Common Law required that 
Freehold, Grand Jurors ſhould be Freeholders, 
| ch. 25. ſeR. 19, 21. 

How far W:/tm. 2. ch. 28. privileges Perſons above the 
Age of Seventy, or ſick, or dwelling out of the 
County, ch. 25. ſet, 20. 

Whether Weſim. 2. ch. 20. which requires that Jurors 

ſhall have Freehold of 40 3. a Year extend to Grand 
Jurors, ch. 25, ſeat, 21. BS 

What Statutes expreſly require that Grand Jurors be 
Freeholders, ibid. | 

How Sheriffs are puniſhable for 
Jurors contrary to theſe Statute, ch. 25. ſect. 22. 


E 


Lawful Peo- In what Manner 11 H. 4. 9. makes In- 
| | the ſubject 


dictments void, taken by Perſons out- 
lawed, or returned at the Denomina- 
tion of the Party, &c. ch. 25. ſect. 23. 
How one may be puniſhed for procuring himſelf to be 
ſworn on a Grand Jury contrary to this Statute, ch. 
25, ſect. 24. 
Whether Indictments for Offences not capital, or be- 
fore Juſtices of Peace, and Coroners Inqueſts be 
within this Statute, ch. 25. ſet. 25, | 
In what Manner, and at what Time one indicted con- 
trary to the Statute may take Advantage of it, ch, 
25, ſet. 26, 27, 28. | 
Whether he ſhall have Counſel, ch. 25. ſect. 29. See 
Counſel. 1 3 
Whether Outlawry in a Perſonal Action be within the 
Statute, ch. 25. ſect. 31. | 
In what Manner Juſtices of Gaol-Delivery and Ju- 
ſtices of Peace may reform the Panel of a Grand 
Jury, by 3 H. 8. 12. ch. 25. ſect. 32. ; 
Whether this Statute have repealed 11 H. 4. ch. 25. 


ple, and well 


returned, 


How an Eſcape, ch. 25. ſect. 


| | | | the Crime in the Indictment by his Name q 
impanelling-inſufficient | by. 
Whether it be neceſſary to alledge that he 


Whether an Indictment ſetting forth one Day on 


32 
County. 

_ ed muſt ariſe, See County, A, B, C. 
The Form of The Omiſſion of proper Words of Art 
an Indie. not to be ſupplied by any Circumlocu- 
ment as to tion, ch. 25. ſect. 5 5. ef po 
the Fact. | 


How the Offence is to be ſet forth in an Indictment 
of Rape, ch. 25. ſect. 56. dee Raäpuit. 

With what Certainty the Special Manner of the whole 
Fact is to be ſet forth, ch. 25. ſect. 57. 

A disjunctive Charge is void, ch. 25. fect. 58. 

So is a general one, except in ſome Special Caſes, as 
Barratry, Scolding, &c. ch. 25. ſect. 59, 71. 

So is an Indictment laying the Crime by way of Reci- 
tal, and not directly alledging every Thing materi l, 
but wanting the Help of ſome Intendment, ch. 25. 

ſect. bo. See Intendment. 

The Word Exiſtens when applied to a Perſon needs 

not the Addition of the Time, as it does when ap- 
plied to a Fact, ch, 25, ſect, 61. 2 


Where an Indictment is void for Repugnancy or Im- 


poſſibility, ch. 25. ſect. 64. See mepugnancp. 
The Offence of Abettors, how to be laid, ch. 25. ſect. 


Within what Place the Offences indict- ¶ ſet forth uncertainly, ibid. 


Second Book. 
How that of Receivers, ch. 26. by 
19. &Q, 14 


AQ. « 
66, . 10 


Indifiment of the Highways heb W wt 
name any Defendant a ch. 2 th BF 
25. ſeR. 68. ee Co 

How far a Miſnomer, or the Want of an Addis cem 
fatal, ch. 25. ſet. 69, 70. See Addition, dn ce 
ment, Alias diqus, Piſnomer, and Am a ven 
Surname, and infra Lett. K. LY A 


How far the Want of Certainty in deſeribi 
Perſons, beſides the Defendant mentioned. op by 
dictment is fatal, and where an Indictment wy 

ving killed quendam ignotum, &c, i 
ſect. 71, 72. a 70 85 5 


Whether it be ſufficient to deſcribe the Party jad 


. 
. 


tiſm, ibid. 


Peace of the King, ch. 25. ſect. 73. i 
With what Certainty the Thing flolen, 4 oth 
taken, or carried away, or otherwiſe Thiy,, 

Matter of the Crime muſt 
be ſet forth, ch. 25. ſeR. 74. | 
What Difference is to be obſerved between T1; 
living, and Things dead, ch. 25. ſect. ). 
How the Value is to be ſhewn, ibid. 


Whether it be neceſſary to mention the Hur, Ti, 
Hour, ch. 25. ſect. 76. 

How far neceſſary to ſhew the Year and Day, anti 
what Manner, ch. 25. ſect. 77 to 83. 

* of the Words adtunc & ibidem, ch. 25, ſel, 

Whether an Indictment for a bare Omiſſion need fhey 
any Time, ch. 25. ſect. 79. 

Whether it be neceſſary to expreſs the Year of th 
King, ch. 25. ſect. 80. 5 

Whether the very Day muſt be expreſs d, ch, 2; 
ſet. 82. NE 


certainly, and others uncertainly, be void as to tho 


Time, and Day, and Evidence, E. 
How the Allegation of the Place of the 
Crime muſt be certain and free from Place. 
Repugnancy, ch. 25. ſect. 83. | 
Whether it be needful to ſet forth the Place where tt 
Things happened which brought the Defendant wit 
in the Deſcriptions of a Statute, ch. 25. ſect. 34 
W hether the laying a Crime in a certain ſuppoſe 
Place, where there is no ſuch in the County, vita 
the Inditment by Force of any, and what vttut 
ch. 25. ſea. 84, 85. | . 
See Evidence, E. 


| I. 

Where falſe Latin will vitiate an Indiétment, ch. 
ſea. 86. ** 
Where the Uſe of a Word which is not Latin, d. 

25. ſe. 87, 101. | 
Where ſuch Faults are holpen by an Angie, ch. 25 
ſe, 88. „1015 
Where the Offences may be laid jointly, Joint Jul 
and where ſeverally, and where both men. 
Ways, and whete the Offences of ſe - 1 
ch. 0 


3 


veral may be laid in one Indictment, 
* Whete 


1 Whether the Words vi & armis were | 
vi & armis — wy at the | een Law, ch. 
W whether they be neceſſary ſince the Statute of 37 H. 8. 
d. 25. fer. 9 J. „ e 
W Contra pa- Whether the Words contra pacem be ne- 
Im. ceſſary, ch. 25. ſect. 92, 93. 
Contra co- Whether the Words contra coronam & 
Tonam. dignitatem Regis, ch. 25. ſect. 94. 

WF Whcther the Words in contemptum Regis, ch. 25. ſect. 


C der the Word illicite, ch. 25. ſeQ. 96. 

W 17 hether an Indictment be amendable by the Court, or 
Grand Jury, ch. 25. ſe, 97. 

3 | K. ; 
I Recital, Whether an Indictment on a Statute need 
SY recite it, ch. 25, ſect. 100. 
WE where the Miſrecital of a ſubſtantial Part of a Statute 
F fatal, ch. 25. ſect. 101, 102, 103, 


die Parliament was holden, ch. 25. ſect. 104. 
pere 2 Miſrecital of the Title of the Statute, ch. 25. 
_ {c&. 105. i - | 
WE 17 here other Miſrecitals or Omiſſions are fatal, as of 
due Time of the Commencement of the Statute, or 
of the Preamble or Purview or Clauſe of Forfeiture, 
E-. Se. ch. 25. ſect. 106 to 110. | 
is the Sta- How far it is neceſſary to bring the Of- 
lte muſt be fence within the Words of the Sta- 
ed. tute, ch. 25, ſect. 110. 

WE \ hether it be always ſufficient to purſue the very 
= Words of the Statute, ch. 25. ſect. 111. | 
In what Manner the Defendant is to be brought with- 
in the Deſcriptions of the AQ, ch. 25, ſect. 112. 
+ dee Exiſtens, and ſupra Lett. G. . 

5 Whether it be needful to alledge that he 
BS Proviſe's. is not within the Benefit of the Pro- 
* viſo's, ch. 25. ſect. 113. | 
Contra for- What Omiſſions in the Recital of a Sta- 
nam Statu- tute in an Indictment are ſupplied by 
WE ti. its concluding contra formam Statuti, 
FI h, 25: 114. N 
wWhether an Indictment concluding contra formam Sta- 
= ?uti may be made good as an Indictment at Com- 
mon Law, ch. 25. ſect. 115, 116. 

Wi ether Judgment on a Statute can in any Caſe be 
W given on an Indictment, not concluding contra for- 
mam Statuti, ch. 25. ſect, 116. 5 


lect, 117. 


1 L. . 
Caption. Ho the Caption of an Indictment be- 
Wi | fore a Steward or Coroner muſt ſhew 
their Juriſdiction, and whether a Defect herein make 
Bs the whole void, ch. 25. ſect. 119, ch. . ſect. 16, 17. 
How the Caption of an Indictment at Seſſions muſt 
ſſmew that it was holden for the Place, ch. 25. ſe, 
120. 
How it muſt alledge the Juſtices Names and Commiſ- 
ſion, Cc. ch. 25. ſect. 121, 123. 
WE VV hcther it muſt add the Words Regis, or Publice, to 
. Pacis, ch. 25. ſect. 122. | 
T1 Whether the Caption of an Indictment at a Leet ſetting 
borth as taken Ad magnam curiam cum leta tentam be 
ſuffcient, ch. 25. ſect. 124. ch. 11. ſect. 6, 
Whether it muſt ſhew whether the Court were holden 


Z Where the Miſrecital of the Time or Place at which 


[ I Where an Indictment ought to conclude contra formam | 
Statuti, and where contra formam Statutorum, ch. 25. 


Index to the Second Book. 


by Grant or by Preſcription, ch. 25. ſect. 125. cho 
Ir, ſect. 7. | 

In what Manner the Caption of an Indictment muſt 
ſhew the Number of the Jurors, and that they wete 
of the Place, and ſworn, &c. ch. 25. ſect. 16, 126. 
In what Manner it muſt ſhew the Day and Year when 
the Court was holden, ch. 25. ſect. 127. 
In what Manner it muſt ſhew the Place where the In- 
dictment was found, ch. 25. ſect. 128. 

For Proceſs on Indictments, ſee Pzoceſs. Proceſs, 


M. 


Whether the Common Law requited Mitneſſes. 


any certain Number of Witneſſes for A 

the finding an Indictment, ch. 25. ſet. 129, See 

Evidence, A. 

In what Manner, and by what Statutes two Witneſſes 

are required, ch. 25. ſect. 129 to 137. 

Whether the Words Accuſers and Witneſſes in theſe Sta- 
tutes be ſynonymous, ch. 25. ſect. 137, 138. 

Whether the Witneſſes muſt apppear in Perſon and be 
ſworn, ch. 25. ſect. 138. 

Whether ſuch muſt be to the ſame Overt-Act, ch. 25. 
ſect. 141. | 

Whether Witneſſes by Hearſay be ſufficient, ch. 25. 

ſect. 139. | 

What is ſuch a Conſeſſion as makes no Witneſſes ne- 
ceſſary, ch. 25. ſea. 140. 

1 E. 6. which required two Witneſſes on Indictments, 
not repealed by 1 & 2 Ph. & Ma. ch. 25. ſect. 142. 

Whether Petit Treaſon, or counterfeiting Coin, or 

Miſpriſion of Treaſon, be within theſe Statutes, ch. 


285. ſect. 143, 144, 145. 


N. 


In what Caſes Indictments may be quaſh- Quaſbing In- 
ed, ch. 25. ſet, 146 to 149, See didtments. 
Quaſhing. e 

What may be pleaded to an Indictment, Pleas. 
and in what Manner, ch. 25. ſect. 

5, 

Whether it be a good Plea in Abatement of an In- 
dictment that another is depending, ch. 34. ſect. 1. 


J:dicto2. 


C, D, E. | 


| An Indiftor may be challenged if called on a Petit Ju- 


ry, ch. 43. fect. 27. ; 
Inkamy. 


| Where it diſables a Man to be a Witneſs, or Juror, 


ch. 46. ſect. 19 to 24. ch. 43. ſect. 2,5. 
How far cleared by a Pardon, ch. 37. ſect. 48 to 53. 


Inkant. 


Whether he may bring an Appeal, ch. 23. ſect. 30. 

Whether he can be an Approver, ch. 24. ſect. 5, 6. 

Whether an Appeal may be brought againſt him, ch. 
23. ſect. 40. 

Whether he may be fined for a Falſe Appeal, ch. 23. 
ſect. 159. | 

May counterplead a Wager of Battel, ch. 45. ſect. 4. 

May be challenged if returned on a Jury, ch. 43. ſect, 
10. rs — ä 

Whether he may give Evidence as a Witneſs, ch. 46. 
ſect. 27. BER 

Whether one who expoſes an Infant in the Streets may 


be arreſted, ch, 12, ſect. 19. 
6P | Jnfidel, 


Who are qualified to be Indictors. See Indictment, | 
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lies. principally to the King, and in what 


Recognixance. What Proviſion is made by Statute for 


| In what Caſes a Motion for ſuch Information is uſual- 


Index to the 


| 
' Infidel, 


Whether he may be a Witneſs, ch. 46. ſect. 26. 


Jnfo2mafion, 
A. 


In whatCaſes Whether a criminal Information lie not 
a Criminal as well for a Wrong done principally 
Information to the Subject, as for a Wrong done 


Caſes, ch. 26. ſect. 1. 
Whether for Offences againſt Statutes, ch. 26. ſect. 2. 


W hether for capital Crimes, or Miſpriſion of 'T reaſon, | 


ch. 26, ſect. 3. 
In what Manner it differs from an Inditment, and 
with what Certainty it muſt be drawn, ch. 26. ſect. 4. 


the Proſecutor's entring into a Recog- 
nizance for the Coſts, and moving the Court before 
the filing an Information by the Maſter of the Crown- 
Office, c. ch. 26. ſet. 5. f 
Informations by the Attorney General not within this 
Statute, ch. 26. ſect. 6. 
Whether an Information in the Nature of a 9us Mar- 
ranto be within this Statute, ch. 26. ſect. 7. 


ly granted, ch. 26. ſect. 8, 9. | | 
How the Party ſhall be relieved againſt Proceſs iſſued 
againſt him before a Recognizance filed, ch. 26. fect. 


IO, | 
Cots, No Coſts by this Statute on Informa- 
tions tried at Bar, ch. 26. ſe. 11. 


Nor where any one of the Defendants is convicted, ch. 


26; fect. 12: 5 
Whether the Court be bound of Right to award them 


in Caſes within the Statute, or have a Diſcretionary 
Power, ch. 26. fect, 13. 8 N 
In what Manner, and at whoſe Relation, Informations 
in Nature of Quo Marrantòs may be exhibited by 
9 Annæ, and what Judgment and Coſts, &c. ſhall 
be given therein, ch. 26. ſet, 14, 15, 
'The Statutes of Fecfails extended to ſuch Informations, 
© Eh, 26, tect, 19, | 


B 


Qui tam, 
| all Penal Statutes which give the 
Whole or Part of the Penalty to him who will ſue, 
ch. 26. ſect. 17. 

In what Caſes the Party grieved by the Thing prohi- 
bited by a Statute, may ſue fam pro Domino Rege 
guam pro ſeipſo, ibid. et | 

W hether in all Caſes wherein the King is to have a 
Fine in an Action on a Statute, it muſt be ſo laid, 
ibid. 8 | 

Whether ſuch Information muſt conclude contra pacem, 
or contra formam Statuti, or in contemptum Regis, ch. 
26. ſect. 18. | x 7 | 

Whether it muſt recite the Statute, and where a Miſ- 
recital is fatal, :b:d, s 

Whether on an Information well laid for Part, and 
detective for other Part, the Informer may have 
Judgment for what is well laid, ch. 26. ſect. 19. 

Whether in an Action on a Penal Statute the Debt 
may be laid as the Debt of the Party only, or joint- 
ly, as the Debt of the King and of the Party, and 
whether the like Form is to be obſeryed in au Infor- 
mation Qui tam, ch. 26, ſect. 20, | 


How the Time of Admiſſion into an Office mul 


| Whether an Officer can receive an Information wittou 


Whether an Information qui tam lie on 


Second Book. 


In what Manner the Sum due to the Inform, 
be demanded, ch. 26. ſect. 21. 8 
Whether a Concluſion ad grave damnum is p! = 
out adding of the Plaintiff, 5654, - Wel, vid. WR 
Whether 18 Eliz. which reſtrains Perſons hes 6 
on Penal Statutes any other way than by Infor, 
or Original Action, reſtrain Suits by Bill 2 
ch. 26. ſect. 22. any, 


expreſſed in an Action on a Statute for want of ; 
lification within a certain Time, ch. 26. n | 

Where a Fact is ſufficiently alledged by a guad i, 
26. ſect. 24. — 5 {mans 

In what Courts a Qui tam lies, and how far j he 


Exchequer when limited to other Courts & 5 
ſect. 25. * — 


C 


In what Manner, and in what Caſes it I wy 

is provided by 31 Eliz. that Suits on Cry, 
Penal Statutes muſt be laid and tried | 
in the proper County, and that the Defendant n: 
traverſe the County, ch. 26. ſect. 26, 2). ; 

Whether the Defendant can take Advantage of thi 
Statute any other way than by pleading it, dq. 26 
ſect. 28, 32, 69, 70, 71. | | 

Whether it extends to Suits by Common Informer; 
only, ch. 26. ſect. 29. 

Whether the King's Bench or Exchequer be fetrinet 
by the Clauſe which appoints ſuch Suits to be at the 
Seſſions or Aſſiſes, ch. 26, ſect. 30. | 

In what County, and in what Courts ſuch AQtons or 
Informations are to be brought by 21 Fac. I. al 
what Proceſs is to be had therein, ch. 26. ſedt. zi 

Whether it be neceſſary on the General Iſſue to prove 
the Offence in the ſame County, ch. 26. ſect. 32, by, 
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Oath that the Offence aroſe in the County in which 
it is laid, and whether the Want of ſuch Oath male 
the Proceedings erroneous, ch. 26, ſect. 33, 38. 

Whether at this Day any Suit can be brought in 9. 
minſter-Hall for an Offence againſt a Penal Stati 
committed out of Midaleſex, ch. 26. ſect. 30, % 
35» 36, 37. „ 

No Suit by a Party grieved is within theſe Statutes, d. 
26, ſect. 29. - : 

What is the proper Proceſs on an Infor- Proceſs. 
mation, ch. 27, ſect. 12, 13, 14. 


| D. | 
In what Manner it is provided by 31 Within wat 
Eliz. that ſome Suits on Penal Sta- Tine. 
tutes ſhall be within two Years, and 
others within one Year, ch. 26. ſect. 41. 
And that a Note ſhall be given of the Time when al 
Information is exhibited, ch. 26. ſect. 42. 
And that Oath ſhall be made of the Time, ch. th, 
: "Jock. 4%. | TEE 
Whether this Statute reftrain a Proſecution at Ia, 
ch. 26. ſect. 44. | 
Whether Advantage of it may be taken bn the Gene 
ral Iſſue, ch. 26, ſect. 45. 
Whether a Suit after the Year may be rb 
© King, and naught for the Informer, ch. 26. 6 1 
Whether the Party grieved be within theſe Statutes, © 
26. ſect. 47. 5 
Whether the Suing a Latitat be a ſufficient Comm 8 
ment of a Suit within theſe Statutes, ch. 20. Er. 


5 | 


| | Whether 


* 


a cam” 3 


= Whether 2 


erty, defrauding King's Cuſtoms, or 
be within theſe Statutes, ch. 26. ſect. 50. 


E. 


Whether a Qui tam can be brought b 

+ * any Nun before ordered by th 

| __ Court not to follow any ſuch Suit, 
ch. 26. ſect. 5 1. | | 

Nmmfuit. Whether he who ſues a Qui tam may be 

nonſuited, ch, 26. ſet. 52. 
Whether the Informer or Defendant may 
appear by Attorney, ch. 26. ſect. 53, 


54 55 

A Cofts. Whether he who ſues on a Popular Sta- 
A tute ſhall have Coſts, ch. 26. ſet. 57. 
WT Whether the Party grieved ſhall have them, or pay 
WW them, ch. 26. ſect. 57, 59. 
W Where the Defendant ſhall have Coſts by 18 Eliz. ch. 
= 26. ſe. 58. 

W Whether Suits by the 
W tute, ch. 26. ſect. 59. 

W Whether Suits in a Court which has no Juriſdiction, 
= ch. 26. ſect. 60. | | 

W 7/ager of Whether the Defendant may wage his 
= Law. Law, ch. 26. ſect. 61. 

= Protection, Whether he can take Advantage of a 
H Protection, ch. 26. ſect. 61, 


G 


How the Defendant is to plead to ſuch 
Suit, ch. 46. ſet. 62. 


| Whether Cham 
| Foreftalling, | 
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24 Attorney. 


= Pleas. 


ſect. 63. See Depending. 

Where he may plead a Pardon or Releaſe, or Acquittal 
| or Conviction in a former Suit, ch. 26. ſect. 64. ch. 
37. ſect. 34. 


former Suit pleaded againſt him was 
= out ſhewing how, ch. 26. ſect. 65. 
= General Iſue. In what Manner the Defendant may 
A plead Nihil debet, ch. 26. ſect. 66. 
YH 1 agg the Defendants may plead jointly, ch. 26. ſect. 
. 7 

Whether a Defendant may plead Not Guilty to a 
= Breach alledged from Matter of Record, ch. 26. 
= ft. 68. | 

What may be given in Evidence on the 
ch. 26. ſect, 32, 69, 70,71. | 


Whether the Replication be to be made by the Attor- 
ney General only, ch. 26. ſect. 72. 

W Whether the Words Qui tam pro Domino Rege, &c. 
; are to be uſed in joining the Iſſue, ch. 26. ſect. 73. 


by Covin, with- 


for the Trial of ſuch Iſſue, ch. 26. ſect. 74. 
and others acquitted, ch. 26. ſect. 75. 


acquitted for Part, ibid. 


| | dy, Judgment ſhall be given, ch. 26. ſect. 76. 


or granted, ch. 26, ſect. 77, 78, 79, 80. 


Index to the 


Suit given to a common Informer upon the 
Default of the Party grieved be within thęſe Statutes, 


ch. 26. ſect. 49. 


party grieved be within this Sta- 


; | Where he may plead a Prior Suit depending, ch. 26. | 


3 | Whether the Informer may aver that the Recovery ina | 


General Iſſue, 


Where a Jury is compellable to appear at Meſiminſier 
. | Where ſome of the Defendants may be found Guilty, 


Where a Defendant may be found Guilty for Part, and 


ether the Penalty of a Statute may be compounded 


Second Book. 


Whether all Grants to diſpenſe with, agree, or com- 
pound, or to have the Benefit of Penal Statutes, be 
void, ch. 26. ſect. 80, 81, 82, 83. 


1 

In what Manner Juſtices of Peace are to take the In- 
formation of thoſe who bring Felons before them, 
ch. 15. ſect. 59, 60. ch. 16. ſect. 11, 12. 7 
Whether an Information can be quaſhed, Not guaſhed. 
ch. 25. ſect. 149. 


Jnn. 


The Form of an Indictment for a Nuſance in erect- | 
ing it, ch. 25, ſect. 67. 


Inn of Court. 


Whether a Chamber therein come under the Notion of 
a Dwelling-Houſe, ch. 33. ſect. 97. 


Inqueſt of Office, 


Whether to be taken in order to examine Matters re- 
corded by a Coroner, ch. . ſect. 49. 

Where it ſhall be tried by Inqueſt of Office whether 
a Perſon ſtands Mute of Malice, ch. 30. ſect. 5, 6, 
7, 8. Ee 
Whether the Property of the Goods ſtolen, and the 
freſh Suit, &c. ſhall be inquired of at the ſame 
Time, ch. 33. fect. 22. ch. 22. lect. 53. 

Whether the Court may examine ſuch Matters with- 
out any Inqueſt, ch. 23. ſect. 52. 

See Court and Office. 


Jnquilition, 


Of Death by a Coroner, See Co2oner, C. 
The Difference between an Inquiſition and Inditment, 
. | | | 


Inſidiatozes viarum. 
Whether indictable by ſuch Words, ch. 25. ſect. 59. 
Whether ouſted of Clergy, ibid. and ch. 33. ſect. 22. 


'Inſuffccient, 


What is inſufficient Bail, and the taking of it how 
puniſhable, ch. 15. ſect. 4, 5» 6. See Suſficient 
and Gaol-Delivery, A. and Bail, B. 


Intendment. 


Cannot ſupply the Want of a Certainty in an Appeal 
or Indictment, ch. 23. ſect. 82. ch. 25. ſect, 60. 
Sce Liberty. „ 

Cannot ſupply a defective Verdict, ch. 47. ſect. . 


Intereſt. 


A good Exception againſt a Witneſs, that he is a Party 
in Intereſt, ch. 406. ſect. 24, 25. 


Jnferrogato2ics. 


In what Manner to be exhibited, &c, on an Attach- 
ment, ch. 22, ſect. 7. e 


Joinder of Counties. 


Where a Trial ſhall be by a Jury returned from two 
Counties, ch. 23. ſect. 35. ch. 29. ſect. 48. ch. 40. 
ſe, 1, See London, 


Not good, ch. 10. ſect. 16. 


Judicial Office, whether grantable for Life, ch. 1. 


Whether a Judge can be a Witneſs, ch. 46. ſect. 17. 


Index to the 


Joint Fine. 


Where a Venire may be joint or ſeveral, ch. 41. ſect. 8. 

Whether a Juror returned on a joint Venire, being 
drawn as to one Defendant, be drawn as to all, ch. 
41. ſect. 91. oy 

Whether the Panel returned on a joint Venire may be 
ſevered, ch. 41. ſect. . 


Joint Jadictment, Inkozmation, and Uerdict. 


Where Offences are to be indicted jointly, and where 
ſeverally, ch. 25. ſect. 89. ch. 26. ſect. 75. 

Whether of Perſons jointly charged ſome may be ac- 
quitted and ſome convicted, ch. 47. ſect. 8. ch. 26. 
ſect. 75. Cs | 


Joinf Plea, 


Whether the Defendants in an Information may plead 
jointly Not guilty, ch. 26. ſect. 66, 75. 


Ircland. 


Whether an Jriſb Biſhop be a good Addition, ch. 23. 
ſect. 109. | 
Whether a Treaſon in Ireland be within 35 H. 8. con- 

cerning the Trial of Foreign Treaſons, ch. 25. fect. 
52. | 1 
Iriſh Peer, where triable, ibid. 


Irons. 


Whether a Gaoler be puniſhable for keeping a Priſoner 
in Irons, ch. 22. ſect. 32. 9 

Whether a Priſoner ſhall be arraigned in Irons, ch. 
„ 


I'lue, 
Whether a Defendant ſhall have the ſame Challenges 


on a collateral Iſſue, as on a general one, ch. 43. 


ſcct. 6. 7 | 


Whether 2 II. 5. which requires 40 s. Frechold in a 


Juror, extend to collateral Iſſues, ch. 4.3. ſect. 16. 
In what Manner the Iſſue is to be joined in a Qui tam, 
ch. 26. ſect. 73. = | | | 
Where ſuch Iflue ſhall be tried, ch. 26. ſect. 74. 


Judge. 


fect. 5. : 
Whether exerciſable by Deputy, ch. 1. ſect. 9. 
Where the Act of one is effectual for all, ch. 1. ſect. 

. ch. 9. ſect. 45. 


The Temporal Judge is to determine whether one who 
demands his Clergy is to have it, ch. 33. ſect. 113. 
Where inferior Judges are liable to an Attachment, 
ch. 22. ſea. 25 to 30. ch. 27. fe. 67. 
Judges not puniſhable for a meer Error in Judgment, 
ch. lh. h. fet-20; | 
Nor compellable to give their Opinions beforehand, ch. 
. 5 
Whoever is Judge of the Offence may bail the Offen- 
der, ch. 15. e 27, 4 | 8 
For Certisraries to them, ſee Cerfiozart, B, E. See 
alſo Furisdicton, Court, Commitc.on, Dif.ce of 


| Judgment of Pain fort & dure, ch. 30. ſecd. 1b. 


Judgment, how entred on an Acquittal or a Pla df x 


| In what Manner the Fine is to be ſet, and mitigated 


Second Book. 
ge Judgment. 
Where it may be ſaved by an Award of | 
tion, ch. 33. ſect. 135, &c. Tranheey, 
For what Faults, and in what Manner it na be 

reſted, ch. 48. ſect. 1. ch. 25. ſec, x 47, 14 u. 
Whether any Judgment ſhall be given on a n 
of excuſable Homicide, ch. 48. ſect. 1. Kon 
Whether the ſame ſhall be given againſt a ber 4 


Commoner, ch. 48. ſect. 2. 
Whether the ſame muſt be given in all Cafes, i; 


8 
The ſtated Judgment againſt a Man for State}, 
High Treaſon not concerning the my; * 
Coin, ch. 48. 4. + 5 ; 
For Treaſon concerning the Coin, ch. 48. {a 
For Petit Treaſon, ch. 48. ſect. 5. Wh” 
Againſt a Woman for Treaſon, ch. 48, {5 
Againſt a Man or Woman for Felony, ch, 48, 1a 


Judgment in Premunire, ch. 48. ſect. . 
In Miſpriſion of High Treaſon, ch. 48. ſed. 10. 
For drawing a Sword, or ſtriking in a Court, Eg. ch 
48. ſect. 11, 12. 4 
For ftriking in the King's Palace, Perjur, ku, ! 
or Conſpiracy, ch. 48. ſect. 12. == 


Pardon, ch. 48. ſect. 13. 


| GG: 
In what Caſes, and in what Manner the Court ful 
give a Diſcretionary Judgment, ch. 48. ſedt. 14, 
Where it may award a Tranſportation, or to the 
Houſe of Correction, or to Baniſhment, ch. 48, 
ſet. 15, 16. | 
How it may be authorized to infli a new Puniſhment, 
ch. 48. ſect. 16. 
In what Caſes the Defendant muſt be in Court when 
the Judgment is given, ch. 48. ſe. 17, 


ch. 48. ſect. 17, 18, 19, 20. 


D. | 
For Judgment of Outlawry and Abjuration, ſe d. 
48. ſect. 21, 22, 23, 24. and Dutlawzy and Ib 
juration. „„ 
There ſhall never be two Judgments given for tix 
ſame Offence, ch. 48. ſet. 23. 
Whether a Man can be attainted any other Way but 
expreſs Sentence, or by Outlawry or Abjuration, , 
48. ſet. 25. | | 2 
Whether one can be attainted after his Death, ili. 
Whether Judgment at Common Law can be gien dn 
an Indictment concluding contra formam Statuti, d. 
25. ſcct. 115, 116. | 
What Judgment ſhall be given in a Qui tan, ch. 2, 
ſect. 76. | 3 = 
How a Judgment may be falſified, fee Fallifying 
Judgments, 


Jurisdiction, * 

Where a Warrant from a Juſtice of Peace for an : 

fence not within his Juriſdiction is void, ch, 10 

ſect. 10. | aim of 

How far a Statute, in giving a Juſtice a Juriſdele f 
an Offence, gives a Power to bring the Fart) 


the Court, and Diſcretion, 
5 


| him, ch. 10. ſect. 15, 16, How 


1 


ben Judge E puniſhable for proceeding without Ju- 
A Juriſdicon ſhall not be preſumed where it doth not | 
| 1 an Avowry, Sc. grounded on the Act of an In- 


Whether a Suit Qui tam in a Court which has no Ju- 
W whether ſuch Suit be within 18 Elz. which prohibits 


Y 79 s | 
Les Court, Judge, CommiſCon, King and King's 


num what From what County to be returned by 
W County. Common Law for the Trial of a Ge- 


4 From what County by 33 H. 8. for the Trial of Trea- 


| Whether this Statute be ſtill in Force as to all of the 


; | Whether it extend to Acceſſaries, ch. 40. ſe, 4. 


| | From what County the ury is to be returned for the 


[ | By what Before what Juſtices a Jury may be re- 
Wo Proceſs. turned without any Precept by a bare 


7 | Whether it may be ſo returned into the King's Bench, 


- | Where it may be returned immediately, ch. 41. ſeR. 


WO Court. turned, ch. 42. 
* Where a Jury acquitting a Defendant muſt find what 


N | Where they are liable to an Attachment, ch. 22. ſect. 
W Whether a Juror may be a Witneſs, ch. 46. ſect 
Y Who are qualified to be Jurors. See Challenge, C. 


| | For other Matters, fee Uzrdic, and Inquelt. 


rifdiftion, ch. 22. ſect. 25. 


r, ch. 10. ſect. 21. 


a 
ſerior Court, muſt ſhew that the Offence aroſe with- | 
in its Juriſdiction, ibid. | 


riſdiction make the Informer liable to Coſts, ch. 26. 
ſect. 60. 


the Compounding Proſecutions on Penal Statutes, ch 


v 


26. ſe, 79. | 


Bench. 
Juro2s. 
A. 


neral Iſſue, ch. 40. ſect. 1. 


ſon, Miſpriſion of Treaſon, or Murder confeſſed 
before, or ſuſpected by the Privy Council, ch. 40. 
fect. 2. Se 


ſaid Offences, ch. 40. ſeR. 3. 


In what County he who carries Goods ſtoPn from one 
County to another, or does a Nuſance in one Coun- 
to another, or marries two Wives in different 
unties, or. commits a Felony, &c. in Wales, or 


beyond Sea, may be tried, ch. 40. ſe. 5. 
Trial of a Foreign Plea, ch. 40. ſeR. 6, 7, 8. 


Award, ch. 41. ſect. x. 
ch. 41. ſect. 2. | 


3» 4. ; 
See Uenire, P2oviſo, Tales, &c. 
In what Manner the Proceſs againſt the Jury is to be 


continued, ch. 27. ſect. 95. See Diſcontinuante. 


| | . 
Before what Before what Court a Jury is to be re- 


other Perſons did the Fact, ch. 9. ſect. 33. 


14 to25, See Attachment. 


and Indiament, C, D, E. and Toꝛzn, D. 
Whether a Jury charged in a capital Caſe can be diſ- 
charged without giving a Verdict, ch. 47. ſect. I. 


Whether Juſtices can be commiſſioned b 
King, & 6, fot gn. 2 


not be called Writs, ch. 5. ſect. 2. 


Whether the Commiſſion of Juſtices of Oyer, &c. may 


Index to the Second Book. 


How far the Authority of ſuch Juſtices is ſuſpended by 


a Superſedeas, and how it may be revived by Proce- 
dendo, ch. 5. ſect. 3. 1213 
How far their Commiſſions are determined by the De- 
miſe of the King, ch. 1. ſect. 11, 12, 13. ; 
Whether by the Acceptance of a new Name of Dig- 
nity, ch. 5. ſect. 6. 
Whether by holding a Sefiion without adjourning it, 
. | | 
Where by granting a new Commiſſion of the ſame 
Nature with the former, ch. 5. ſect. 8. 
What Notice of ſuch new Commiſſion is ſufficient 
for this Purpoſe, ch. 5. ſect. 9, 10, 11, _ 
Whether the Proceedings before ſuch Juſtices be diſcon- 
tinued by the Grant of a new Commiſſion, ch. 5. 
ſect. 12. 1 
Whether a Commiſſion of the Peace, or Gaol-delivery 
for a Town be ſuperſeded by a new one for the 
County, Cc. ch. 5. ſect, 13. 3 
Whether Juſtices of Oyer, &c. be confined to fit in the 
Place mentioned in their Commiiſion, ch. 5, ſect. 14. 
What Form is to be obſerved in their Adjournments, 
ch. 5. ſect. 7, 14, 15. 
How new ones may be added to the former by Writ 
of Aſſociation, or /i non omnes, ch. 5. ſect. 16, 17, 
18. 
Whether they may ſit in one County to try Offences 
in another, ch. 5. ſect. 19. 
Where their Records are to be kept, ch. 5. ſect. 20. 
Whether thoſe taken by the Command of the Juſtices 
be repleviſable, ch. 15. ſect. 37. 


may be returned by A. B. Chief Juſtice, &c, ch. 27. 
ſect. 71. = | 
W here Cauſes are put without Day by the not coming 
of the Juſtices, ch. 27. ſect. 106. | 
See Ccurts and IuIges, Gaol-Delivery, Dyer 
and Lerminee, Alle, and peace, &c. 


Jaullicier. 
The ancient Power of the High Juſticier, ch. 3. ſect. 1. 


Juſtification. 


How an Arreſt on Suſpicion is to be juſtified, ch. 12. 
ſe. 18. See Pleading and Arreu, 


Ring. 
T7 HETHER thoſe taken by his Command be re- 
pleviſable, ch. 15. ſect. 36, 37, 66, &c, See 
Bail, I. 


ch. 10. ſect. 26. 2 

No Proceſs by Proviſo, where he is a Party, ch. 41. 
ſect. 10. | 

He may ſue in what Court he pleaſes, and therefore 
may demand. a Certiorari for the Removal of an In- 
dictment, ch. 27. ſect. 27. | 

Not bound by a Statute which does not name him, ch. 
8 | | 

His Grant is void where he is deceived, ch. 37. ſect. 46. 

Niſi prius or Tales not grantable where he is a Party 
without his Conſent, ch. 42. ſect. 3. ch. 41. ſect, 


alle only by him, ch. 5. ſect. 1. - i 00 
Eat: *Q MT” Whether 


the King's Bench fitting in the ſame County, or by 


Whether a Certiorari directed to the Juſtice of Cheſter, 


No Diſtreſs can be taken on Land in his Poſſeſſion, ch. 


17. | 
Commiſſion of Juſtices of Gaol-delivery, &c. grant- 
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Index to the 


Whether he may take a peremptory Challenge, ch. 43. | 
ſect. 2, 3. 5 
Whether ho needs ſhew his Cauſe of Challenge pre- 
ſently, ch. 43. ſect. 3, 10. 
He is the principal Conſervator of the Peace, ch. 8. 
. | | at 4 
Whether all Juriſdiction muſt be derived from him, 
ch. 1. ſeR. 1. ch. 8. ſect. 1. RO | 
Whether he may authoriſe whom he pleaſes to execute 
a Statute, ch. 8. ſect. 28. 
Whether he can fit in Perſon in Judgment, ch. 
2,% ch. + . 
Whether he can add to the Juriſdiction of an antient 
Court, ch. 1. ſet. 4, 6. | 
Whether he can grant a Judicial Office for Life, which 
has not uſually been ſo granted, or any unprecedent- 
ed Commiſſion, ch. 1. ſet. 5, 7, 8. | 
What Patents and Commiſſions are determined by his 
Demiſe, ch. 1. ſec, 11, 12, 13. 
The Power of his Juſtices in Relation to Perſons found 
Guilty before, or reprieved by the Juſtices of his 
Predeceflors, ch. 6. ſect. 19. | 
His Prerogative,in making a Sanctuary, ch. 32. ſect. 3. 
In what Manner the Year of the King's Reign muſt 
be ſet forth in an Indictment, ch. 25. ſect. 80. 
How an Indictment muſt conclude againſt the Peace 
of the King, and with what Difference where the 
Offence happened in the Reign of two Kings, ch. 25. 
ſe. 92, 93. 
How an Indictment muſt conclude contra coronam & 
dignitatem Regis, ch. 25, ſect. 94. | 
Where the Penalty of a Penal Statute goes to him, 
whether an Action or Information on ſuch Statute 
muſt be laid tam pro Domino Rege quam pro feipſo, ch. 
26, fect. 37, 20, 5. | 
How far the King's Pardon will bar a Qui tam, ch. 
26. ſect. 64. 
For his Prerogative of pardoning in 
Pardon and Diſpenſation. 
For otler Matters. See Commiſl.on and King's 
\5cnch, and Juſtices, 9 


1. ſect. 


other Caſes. See 


King's Bench. 


A. 


In wat Manner the King in Perſon or his Juſticier 

uſed anciently to execute Juſtice in it, ch. 3. ſect. 1. 
Whether the Common Pleas and Exchequer were derived 

from it, and what Prerogative it ſtill retains, ch. 3. 
ſect. 2. | . 7 

Its Juſtices are Kcepers of the Peace throughout the 
Realm, ch. 8. ſect. 2. | 

Whether it have a Juriſdiction over all Miſdemeanors 
in General, ch. 3. ſe. 3. 

Whether it be neceſſary to ground its Proceedings on 
ſome Prececent, ch. 3. ſect. 4. 

How far it may proceed on the Trial of a Peer. See 
Peer, C. | on 

How far it has a Diſcretionary Power of puniſhing Of- 
fenders, ch. 3. ſect. 5. oy 

It may award Proceſs into 
. ea. 1 

What Priſon it may make Uſe of, ch. 3. ſect. 5. 


any County in England, 


Whether it may proceed on Suits commenced in other 


Courts, ch, 3. fect. 6. | 
Whether on Offences newly created by Statute, ibid. 


Whether its Juriſdiction can be excluded by Statute 


without expreſs negative Words, ch, 3. ſect. 6. ch. 
19. ſect, 18. ch. 26. ſect. 30. ER 


* 
* 


Second Book. 


the Common Law, ch. 3. ſect. 7. 
What Indictments may be A 


o? ſe. 8, 9. e 8 9161 

hether it may award a Mi prius for d. +. 

Treafon or Felony, ch. 3. ſect. 7. 4 2 * o 
| k WE 1 1 


What Superintendency the King's Bench 
ferior Courts, as to Reverſing their Errors, 
niſhing their Abuſes, &c. ch. 3. fac . | 
| ſet. 2, e to * 27. ſect 28. n 
How far the Preſence of the King's 
Power of other Oourts, ch. 3. Fong d. te 
Where its Proceſs is returnable coram nobis 5 &.; 
and where coram nobis apud V. and how mar, ff. 
are required between the Te/te and Return, Ha 
ſect. 12, ch. 41. ſect. 3. 5 
King's Bench is within 2 & 3 £4, 6, hi | 
Juſtices to proceed againſt Acceſlaries u c 
wherein they were acceſſary, ch. 29. ſe. 5: 
The Supreme Court of Eyre, ch. 3. ſed. 11 &, 
ſet, 18, n 
Whether it may receive a Writ of E | 
tainder — 4 the High Steward, ch. ==, 2 
Whether it may award Execution againſt Perm a1. 
tainted by other Courts, and into what County, ch. 
5 1. fect. 1, 2. 8 8 22 
Where an Appeal in it ſhall be arraigned on the Crown 
Side, and where on the Plea Side, ch, 28. e. 4 
Where it may give a Man the Benefit of a Parton 
who hath been denied it in the Exchequer, ch. g. 
1 


fas one i 


| C. 05 
Againſt whom it may receive an Appeal by Bill, ch. ö. 
- ſet, 5. cho 233 | 
Whether the Proceedings before Juſtices of Oye wr to 
be removed into the King's Bench after the Gs 
determined, ch. 6. ſect. 88. 
Whether a Pardon of a Perſon condemned before Ju- 
ſtices of Gaol-Delivery be to be allowed in the Kin 
Bench after the Seſſion is determined, ch. b. ſect. 19, 
Where it may receive an Information on a Penal du. 
tute, ch. 26. ſea. 30, 34. 
By what Proceſs it may order 
ch. 41. ſect. 2, 3 | 
For its Power of Bailing. See Bail, E, F, G. 
See . Certiozari, Attachment, and Jnfomy 
ion. | 


| Whether none but Knights can be Coroners, <>, 9 
ſect. 2, 3. . : 
Knight, not indictable by the Nane 


„„ 


the Return of 2 Ji; 


— 


A Baronet and no 
of Knight, ch. 25. ſect. 69. 


Known. 

Whether an Indictment or Appeal for the Death «>, d 
Larceny from a Perſon, unknown be good, dl. 33 
ſect. 78. ch. 25. ſet. 71, ch. 35. ſect. 3. 


— 


— was MISS the. ned 


Laches. 
to the, King, ch. 41. fk 10 


\T QT imputable 
N ; 'Larcem 


{ 


{ 


4 


1 


| 


Index to the 


Larceny, | 
| Where excluded from Clergy, ch, 33. ſect. 59 to 72. 


ö D 
Manny tg be found Guilty of a Treſpaſs on 
an Indictment of Larceny, or of Petit Larceny, on 
an Indictment of Grand Larceny, ch. 47. ſect. 7. 
Where Perſons convicted of it may be ſent to the Houſe 
| ſported, ch. 33. ſect. 134, 


of Correction, or tran 


Sc. 

Pa thoſe who ſteal 40 5. out of a Shop, &c. are in- 
W ;itlcd to a Pardon, ch. 37, ſect. 6. ; 

| Where an Acquittal or Conviction of Larceny is plead- 
able to a ſecond Proſecution, ch. 35. ſect. 4, 5. ch. 
30. ſect. 5, 7: 
| Where it is bailable, ch. 15. ſect. 48, 49, 50. See 
| Bail, E, F. k | hd 4h 
W Whether Petit Larceny forfeit Goods on a fugam fecit, 
| or Default to the Exigent, ch. 49. ſect. 14, 15. | 
W Whether the ſtanding Mute to an Arraignment for it 
amount to a Confeſſion, ch. 30. ſect. 10. 
For Appeals of it. See Appeals, I, K. 

See alſo County, A. 


=_— Latin. 
W Whether a Writ be abatable for Falſe Latin, or the 


Uſe of a Word which is not Latin, ch. 23. ſect. 100, 
ch. 25. ſect. 87. | 


£5 3, - 8 5 
What good Evidence to prove it, ch. 46. ſect. 36. 


Second Book. 


Libel. 


Whether indictable before Juſtices of Peace, ch. 8. ſect, 


Liberty. 
Where a Place ſhall be intended to be Within a Liberty. 
See Pariſh and Ward, and ch. 25, ſect. 128. 
How far the Juſtices of Peace for a County may at 
within a Liberty, ch, 8. ſect. 29. 2 
Whether a Commiſſion for the Peace within a certain 
Liberty be grantable without a Special Suit to the 
King, or revocable, or determinable by the King's 
Death, ch. 8. ſect. 30. 


Life, See Living. 


> 
Whether neceſſary for an Indictment of Treaſon to 
conclude contra ligeantiæ ſue debitum, ch. 2.5, ſect. 55. 


The different Manner of ſetting forth living and dead 
Things in an Indictment, ch. 25. ſect. 75. 


London. 


L. Whether Additions muſt be in Latin, ch. 23. ſect. 106. ner door Fe Al 8 1 
Whether Falſe Latin in an Appeal be amendable, ch. | Whether want of Freehold in London be a good Chal- 
" E 23. ſect. 129. ch. 25. ſect. 97. i . lenge of a Juror, ch. 43. ſect. 12, 24. 
| Hy ar 5 to be entred and enrolled in Latin, ch. 28. | What Proviſion is made for Jurors in London in Ac- 
Whether Falſe Latin will vitiate an Indictment, ch. 2 _ r 15 e . " 
= 25. ſect. 86. | BORE 3 "I f 
6. Weber th Uſe of a Word which is not Latin, ch. e rc 8 = "4s + 57" el Counties in taking 
J 25, = x i 5 e eee : , 
'to WE Where Faults of this Kind are holpen by an Anglice, —_ wy uftices of Peace 1 bail Priſoners, ch. 15. 
c. 2s. ect. 88. | | Tts Citizens ſuing an Appeal are not compellable to 
| wage Battle, ch. 45. ſect. 6. 
EL Leet, ch. ry 8 os Sheriff's Torn. Whether a Certiorari lies to its Courts, ch. 27. ſect, 
n The Original of its Inſtitution, ch. 11. ſect. 2, ch. 26, | | 
du. Mg lect. 2. 3 Whether the Tenour only of an Indictment in its 
Ho far it exempts Perſons from the Sheriff's Torn, Courts ſhall be removed by Certiorari, ch. 27. ſect. 
un or other Grand Leet, ch. 10, ſect. 12, 64. ch. 11. 26, 76. 
. ca. 3. | ; 7 Whether its Aldermen be priyileged from being Con- 
| How far it is ſubject to the Sheriff's Torn, ch. 11. ſtables, ch. 10. ſect, 40. 1 
ny» ſect. 5 6 5 Whether its Surgeons and Phy ſicians, ch. 10. ſect. 42. 
a For what Cauſes it ſhall be forfeited, ch. 1 1. ſect. 5. SIT ” 
Whether it be within the Statutes which require a | — 5 
Lorn to be. holden within a Month after Eaſter or ; | 
3 Michaelmas, ch. 10. ſeR. = | Maim. See Mayhem. 
h, 9 What ſhall be the Form of the Caption of an Indict- 1 
went in it, ch. 11. ſect. 6, 7. Mainpaiſe. 
Ne Loch Caption muſt ſet forth the Day whereon the In- A Bill of Appeal not receivable againſt a Perſon 
3 dictment was taken, ch. 10. ſect. 9. | mainpriſed, ch. 6, ſect. 5. ch. 23. ſect. 4. 
b | Whether Court-Leets be within the Statutes which re- | Where Perſons may be delivered out of Priſon by Vire 
= quire that Indiftors in Torns be twelve in Number, | tue of a Writ of Mainpriſe, ch. 15, ſect. 29, 3c. 
of, and have F reehold or Copyhold to ſuch a Value, and oY 
k 33 et the Inditments be indented, &c, ch. 10. ſect. Malice. 
5 to 70. See Tozu, D. e How far an Appeal muſt be malicious to intitle · the 
7 D dee Indictment, L. Appellee to a Recovery of Damages, ch. 23. ſect. 
— _ Breaches of the Peace, and other Contempts in | 140, 142. 3 . 
| 3 Na 5 ace of a Court. Leet are puniſhable, ch. 1. ſect. 15. The Words ex malitia precogitata neceſſary to an In- 
67 9 Man can be within two Leets, ch. 10. ſect. 12, | diQment of Murder, ch. 25. ſect. 62. See Purder, 
. 10, 5 ; | 
. Leffers, | Malum. 
num ; — Letters laid as Overt-Acts of Tręaſon, The Difference between malum in ſs and malum prohi- 
= - W to be proved, ch, 46. ſect. 34. | bitum, ch. 37. ſect, 27. | : 


Malum 


| See the Title of Autrefoits Acquit, under Letter D. 


| Whether the County in which a Vill lies, ſufficiently 


_ a a oy E * 
- 
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Mahon in ſe not tbe diſpenſed with, ibid. 
How pardoned, ibid. 


Mandamus. i. 


| To fwear, reſtore, or diſ. charge 4 Conſtable, ch. 10. Where a good Cauſe to avoid an Ou nn | 4 


ſect. 47. 


Manner. 


Who may be ſaid to be taken with it, ch. 15. ſect. 41. 

Whether Perſons ſo taken be bailable, 2b:d. 

Whether they may be tried without an Indictment, ch. 
25. ſet, 5. | | ; 


Manſlaughter. See Yomicide and Purder. 


How pardoned. See Pardon, B. 8 | 
Whether any can be Acceſſaries to it, ch. 29. ſect. 24. 
Where it is ouſted of Clergy, ch. 33. ſect. 57. | 
Whether a Clergyman be deprivable tor it after he has 

been burnt in the Hand, ch. 33. ſect. 130. | 


Parcſchalli Cuſtodia, ch. 23. ſect. 4. 
Pargent. 


appear by putting it in a Margent of an Indictment, 
ch. 25. ſet. 34. T 


Parriage. 
See Certiſicate, and Fozcible Parric ge. 


Parſhal. 

The Nature of the Oſſice of Lord Marſhal in former 
Times, ch. 4. ſect. 2. | 
Several Marſhals anciently, ibid. | 
The Lord Marſhal, as ſuch, a Keeper of the Peace 

throughout the Realm, ch. 8. ſect. 2. 5 
As to what Pleas he is reſtrained by Statute, ch. 4. ſect. 
4, 5, 6. ch. 23. ſect. 11, 12, 13, 29. 
Whether he may receive an Appeal of a Foreign Trea- 
ſon, and whether without the Conſtable, ch. 23. 
ſect. 12, 13, 29. ch. 4. ſect. 9. e 
See Conſtable, A. and Appeal, B. 


Maphem. 


Whether there may be Acceſſaries to it, ch. 29. ſect. 5. 
For Appeals of it. See Appeal, C, D, E. 
See alſo Abatement and Paphemiavit. 


Payhemiavit. 


A neceſſary Word in Indictments and Appeals of May- | 
hem, ch. 23. ſect. 77. ch. 25. ſect. 55. | 


3 Peaſures. | 
Falſe Meaſures indictable in the Torn, ch. 10. ſect. 59. 


Pelins inquirendum. : 
Where awardable on a Coroner's Inqueſt, ch. 9. ſect. 
53. | 
Mellenger. 


Whether a Commitment to a Meſſenger be legal, ch 
16, ſect. 9. 7 8 | 


Its Juſtices Manner of admitting Perſons to Bail ſaved | 


Where pleadable in Abatement of an Indiftmen, & 
| See Abatement, and Name, and Purnamy 


| How pardoned. See Pardon, B. 


4 
* | Whether Acceſſaries are within this Statute, ch. 4d 


n Pilcontinuance. See Diſcontinuance, 
oy -Miſnomer, / 

ſect. q. 

25. ſect. bo, 69. 


Pilpꝛiſion. 
Whether 33 H. 8. which gives a Special T. 
priſion of Treaſon, N Gael e dai Mi 
fore the Privy Council, be repealed by 1 bin 
Me. ch. a. e ws 
hether a Perſon indicted of it ma 
tory Challenge, ch. 43. ſect. 5. "oy "FOR 
Whether there muſt be two Witneſſes on 
dictment and Trial of it, ch. 25. {&&, by 0 
Whether it may be proceeded againſt by by of I. 
formation without Indictment, ch. 26, {6 
The Judgment for it, ch. 48. ſect. 10. g 
Whether an Officer who has ſuffered an F d 
one committed for Felony, may be profectel for 
Miſpriſion before the Party eſcaping hath "eng, 
victed of the Felony, ch. 19. ſeR. 26. <.21, 6. | 


Pilrecital. See Jndictment, . 


Piltrial, 
Where a Cauſe ſhall be faid to be miftried, and hoy 
far a Miſtrial is fatal, ch. 27. ſect. 108, 109, 


Pittimus. 
Whether the Commitment of an innocent Perſon h 


Mittimus make the Breach of Priſon by him Felon, 
ch. 18. ſect. 6, 7,8. | 


Monk. HG 

| Whether he can maintain an Appeal, ch, 23. fed. 19, WA 
MPonopolp. 

Not to be diſpenſed with by the King, ch. 37. ſect. 


Poztmain. 

Inquirable in the Torn, ch. 10. ſect. 51, 58. 

How far, and in what Manner the Statutes of Jr: 
main may be diſpenſed with by the King, ct. 33 
ſect. 29, 30. 


Murder. 


Whether it be inquirable in the Torn, ch. 10. ſct. 5. 
Whether a Man may be . Guilty d 
Manſlaughter, &c, on an Indictment of Mud, 
ch. 47. ſect. 5. ks | 
| Where a Variance between the Indictment and Evi 
dence as to the Manner of the Malice is 
ch. 46. ſect. 41. : 
In what Manner Murder confeſſed or examine before 
the Privy Council is triable in a Foreign County if 
3 H. 8. ch. 40. ſect. 2, 3. 


ſect. 4. | | fd 
The Conſtruction of the Word Murder in 2 Cen. 
Pardon of all Petit Treaſons or Felonies 


by 1 & 2 Ph, & Ma, ch. 15. ſect. 57. 


4 


| Murder, ch. 37. ſect. 19, 20. LI 


hat Manner an Indictment of Murder is to be | 


Pw in order to ouſt the Offender of his Clergy, | 


ſect. 25. 8 855 | 
0 ay urder is ouſted of Clergy, ch. 33. ſect. 54 to | 


7 „ ; repugnant in an Indictment or Appeal of 
1 de that the Party was A at pe he 

Wounded, ch. 23. ſect. 88, 89. ch. 25. ſect, 62, 63. 

Whether an Acquittal of Murder will bar a Proſecu- 
ton for Petit Treaſon, ch. 35. ſect. 5. 

dee Antrefoits acquit, C, D. Purdzum and Pur⸗ 


Purdꝛavit. 5 
neceſſary Word in Appeals and Indictments of Mur- 
| (er, ch. 23. ſect. 77. ch. 25. ſect. 55. 


Purd2um, 
For Murdrum, where amendable, ch. 23. ſe. 129. 


A, | 1 8 | 
Via oe In what Caſes a Man ſhall. be ſaid to 
Wl! be ſaidto ſtand Mute, ch. 30. ſect, 1, 
and Mute. . pi 
ether he who peremptorily challenges more than his | 
Number ſhall be ſaid to ſtand Mute, ch. 30. ſect. 2. 
WW hether he who demurs, ch. 30. ſect, 3. 
hether one who hath confeſſed, or put himſelf on 


82 7 -” mz 


* 


ſect. 4. 


; | his Country, ſhall be demeſned as one who ſtands | 


Mute in Reſpect of his ſubſequent Silence, ch. 30. | W hether it be ſufficient to deſcribe a Man by his Name 


In what Caſes, and in what Manner it | 
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How a Grant of ſuch Forfeiture is to be pleaded, ch, 
30. ſet. 20. | 3 


Whether the Coods of thoſe who ſtand Mute. paſs by 


the general Grant of Felons Goods, ch. 30. ſect. 


| BY. 
Whether the Proſecutor of an Indift- Reftitution. 


ment or Appeal of Larceny be in- 
titled to a Reſtitution upon the Defendant's ſtanding 
Mute, ch. 30. ſect. 22, 23. ch. 23. ſect. 53. 
Whether thoſe who ſtand Mute are with- Clergy. 
in the Benefit of Clergy, ch. 30. ſect. 
24. ch. 33. ſect. 27. 


Whether a Statute by excluding thoſe from their Cler- 


gy who are found Guilty exclude thoſe who ſtand 
Mute, ch. 33. ſect. 28, 31, 36. 


In what Caſes 3 & 4 M. & M. takes Clergy from 


thoſe who ſtand Mute in the ſame Manner as if they 
had been convicted, ch. 33. ſect. 48, 49. 


Whether the Recogniſance of Bail for Felony be for- 


feited by ſtanding Mute, ch. 15. ſect. 84. 


— _—_—__@Cl_l... 


Name. 


| I is a good Reply to a Plea of Miſnomer of the Sur- 


name, that the Party was as well known by the 
Name in the Appeal as by the other, ch. 23. ſect. 


103. | 
A Miſnomer of the Name of Baptiſm is fatal both in 


Indictments and Appeals, a Miſnomer of the Sur- 
name is fatal in the latter only, ch. 25. ſect. 69. 


of Baptiſm only, ch, 25. ſect. 72. 


It is a Diſcontinuance to deſcribe a Man in the Roll, 


or Proceſs, by a Name variant from that in the Ori- 


1 E How tried. 
E Mute of Malice, ch. 30. ſect. 5, 6. 


a (ct. 7. | | 
Va: What is to be done where a Perſon at- 
over not from tated ſtands Mute to the Demand 
%% Execution why Execution ſhould not paſs againſt 
eber tothe him, ch. 30. ſect. 8. lars 
WC rime.* . WG | 


Arraignment of High Treaſon, ch. 30. ſect. q. 
What to one arraigned for Petit Larceny, ch. 30. ſect. 
= 10: 5 

What to one arraigned for Treaſon, or Murder, Sc. 
within the Verge of the Court, ch. 30. ſect. II. 
What to one arraigned for Piracy, ibid. | 

| What to one arraigned on an Appeal, ch. 30. ſect. 12. 


| Whether a Perſon ſtanding Mute to an Indictment of 
Capital Felony or Petit Treaſon, ſhall be adjudged 


de, to his Penance without a previous Inquiry of the 
: Nature of the Fact, ch. 30. ſect. 14, 15, 16. 
ys | | | 

2 C 


dure, | 30. ſect. 16. | 

Whether Women are liable to it, ch. 30. ſect. 17. 
be Practiſe of tying the Thumbs with Whipcord, 

ch. 30. ſect. 18. EE: 


D 
| Fo feilure. 


in what Manner he is to be proceeded againſt who is 
bund to ſtand Mute by the Act of God, ch. 30. 


What is to be done to one who ſtands Mute on an | 


b | Pain fort & The Judgment of Pain fort & dure, ch. 


his Goods only, and where both Lands 


ſhall be tried whether 'a Man ſtands ginal, ch. 27. ſea. 94. 


Where a Variance between a Record and Acquittal, 
and that to which. it is pleaded as to the Name of 
the Party, may be helped by an Averment that the 
ſame Perſon was intended in both, ch. 35. ſect. 3, 
Whether the Caption in an Indictment muſt ſhew the 
Names of the Indictors, ch. 10. ſet. 23. ch. 25. 
ſect. 126. 5 7775 5 


| name. 


Paval Stozes. 

In what Caſes thoſe who ſteal or imbezil them are 
| ouſted of their Clergy, ch. 33. ſect. 70, 71. 

# Negative pꝛegnant. 

A Fault in Pleading, ch. 23. ſect. 126. 


| Neglect, | 2. 
Whether it ſhall forfeit a Leet, ch. 11. ſect. 5. 
Nief, 4 
| May have an Appeal of Rape, ch. 23. ſect. 58. 


Night-walkers. 
| Whether indictable before Juſtices of Peace, or before 


']. fect. 59. 1 
Whether any Private Perſon may arreſt a ſuſpicious 
Night-walker, ch. 12. ſect. 20. ch. 13. ſect. 6. 


Where he who ſtands Mute ſhall forfeit The Power of Watchmen as to Night-walkers, ch, 12. 
ſect. 5, b. 


and Goods, ch. 30. ſect. 19. 
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| The Foun, of Conſtables, ch. 10. ſe. 35. bs 
6R | 


Hil 


See Abatement, Dignity, Piſnomer, and Sure | 


the Sheriff in his Torn, ch. 8. ſect. 38. ch, 10. 


/ 
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5 Nil debet. { 04 
Where a good Plea to a Qui tam, ch. 26, ſect. 68. 


Nilt pꝛius. 


What Iſſues in the King's Bench are triable by Writ | 


of Miſi prius, ch. 3. ſect. 7. ch. 42. ſect. 2. 


Whether a Trial by Nift prius is grantable where the 
King is a Party, without his Aﬀent, ch. 42. ſect. 3. 
The Power of Juſtices of Mi prius to give Judgment | 
in Treaſon and Felony, ch. 7. ſeR. 17, 18. ch. 23. 


ſect. 146, | 8 
Their Power to give Damages in Appeal, ibid. 
To award a Tales de circumſlantibus, ch. 41. ſect. 11. 


Where an Attachment lies for Diſobedience of a Rule 


made at Niſi prius, ch. 32. ſet. 37. 
No Coſts for a Defendant acquitted of a Criminal In- 
formation, except at Ni prius, ch. 26. ſect. 11, 


Where a Diſtringas, &c, with a Tales is grantable with 


a Mi prius, ch. 41. ſect. 16. 


The Court above will take judicial Notice of what is 


done at Nifs prius, ch. 41. ſect, 17. 
See Allele. 


„ 

Loſt by Attainder, ch. 49. ſet. 47. See Peers. 

Noctanter 

A neceſſary Word in 
25. ſect. 57. 


'Nonclaim, 3 


Where a Woman who has Title of Dower ſhall, by 


Reaſon of her Husband's Attainder, avoid the Bar Whether an Inquiſition or Indictment muſt exrly 


of a Nonclaim, ch. 49. ſect. 44. 


Non compos. 
Whether he can bring an Appeal, or be 
ch. 23. ſect. 32. ch. 24. fect. 5. 


Non obſtante. 
Whether required in a Pardon of Manſlaughter, ch. 


27, 1 
Whether it ma 


an Approver, 


ke a good Pardon of Murder, Sc. which 
doth not ſpecify the Crime, ch. 37. ſect. 17. 

Where neceſſary in a Diſpenſation, and how far effec- 
tual, ch. 37. fect. 29, 30. | 


. 


Diſpenſations with the Clauſe of Non ob/tante not al- 


lowed at this Day, ch. 37. ſect. 17. 


Non omittas. 


What Proceſs ſhall be awarded with it, ch. 22. ſect. 4. 
ch. 27. lect. 5, ©. 


Nonluit, 
Whew a Bar of an Appeal of Mayhem, ch. 23. ſect. 


Where a Bar of other Appeals, ch. 23. ſe. 131. 


Whether an Appellant may be nonſuited after a Ver- 


dict or Demurrer, ch. 23. ſect. gs. 


Whether a Nonſuit againſt one Appellee be a Nonſuit 


as to all, ch. 23. ſect. 136. 
Whether there can be 
. 


Poꝛwich. 
a good Addition, ch. 23. ſect. 120, 
3 


Whether 


an Indictment of Burglary, ch. 


a Nonſuit in a Qui tam, ch. 26. 


| Notice. 
What Notice of a new Commiſſion js H. 
der to determine. a Former, ch. * ſufficient i 
Whether an Avowry for a Fine, Ge, in . 
ſhew that due Notice was given of ol 
Court, ch. 10. ſect. 24. dug ts 
Whether every Perfon within the Precir 
be bound to take Notice of its 9 on 
32. See County, E. 


| Nul fiel Recozd, 
Where for the Trial of it the Tenor only of th 
cord ſhall be certified, and where the Rwy,” 
ch. 27. ſect. 70, wy, 
| What Variances are immaterial on ſuch 
ſec. 63. 


ch. 10. kg f 


— 


ſe, ch 26, 


Nuſance, | 
Indictable in the Torn, ch. 10. ſect. 59. 
How far pardonable, ch. 37. ſect. 33. 


A Fact in one County proving a Nufance 

may be indicted in 3 25. {&. * _ 
Where an Indictment for a Nuſance needs not 
add nocumentum amnium ligeorum, ch. 25. fact 59, 


— 


-—- 


Oath. 
* Perſons are compellable to take the Oh d 
1 Allegianceat the Torn or Leet, ch, 11, ſed, 2, 
23. ch. 10. ſect. 2, 34. 


Whether it be a Contempt in a Juror to refuſe to k 
ſworn, ch. 22. ſect. 15. 


— 
5 ; 


b 
2 
— 
; 


ſhew that the Jurors were ſworn, ch. 9. felt, 22, 
r 

Every Oath is to be adminiſtred either on the ON « 
New Teſtament, ch. 46. ſeR. 26, 

W hether all Evidence as well againſt as for the Kin 

| muſt be upon Oath, ch. 46. ſect; 29. 

How far it is neceſſary to have a previous Oath tix 
the Offences in a Qui iam aroſe in the ſame Coun 

in which they are laid, and within a Year ben 

the Suit, ch. 26. ſect. 32, 37, 42, 


ook nd i _ Dffice, 

| Where neceſſary to veſt in the King the aQual 
ſeſſion of Land forfeited, ch. 49. ſet. 2, 23. 

Whether a Jury be finable for refuſing to find an 0 
fice for the King, ch. 22, ſect. 23. 

For Inqueſts of Office, ſee Inqueſt of Office, 


- Office of the Court. 


Whether the Court ex Officio may award Execution 
gainſt an Appellee, where the Appellant takes a . 
cond Husband, or dies after Judgment, Ch. 23 0 
38, 41. 
For what Faults the Court ex Officio 
ch, 23. ſect. 42,97 to 102, 


For Eſcapes from Officers, ſee C[cape- 


Old Age. 
How far an Excuſe or Diſability from ſerving ona Jt 
ry, ch. 25. ſect. 20, ch. 43. ſect. 26. Wie 


1 


| 


7 


may abate Wit, 


— 


Index to the 
Where a good 


Whether one Capias be 


Counterplea of Wager of Battle, ch. 45. 


an Original, ch. 22. ſect, 11, 


Dvert Act. 


W Whether an Overt Act can be given in Evidence which 
= is not expreſly laid in the Indictment, ch. 46. ſect. 


Whither it be ſufficient where ſeveral Overt Acts are 

laid, to prove any one of them, ch. 46. ſect. 35. 

Whether two Witneſſes are required for the Proof of 
every Qvert Act, ch. 46. ſect. 2. 


Out⸗houſe. 


How far Larceny in an Out-houſe is ouſted of Clergy, 
6 ch. 33. ſect. 95 to 103. 5 | 


Dutlawzy, 


A. 

by whom given, and upon 
= what Default, and how Ps ch. 48. Leet ut 

= When it ſhall be ſaid fo far to appear of Record as to 
f ſubject the Party to the ſame Penalty as if Judgment 
= had been actually given againſt him, ch. 48. ſect. 22. 
= Vat ſhall be done on an erroneous Outlawry, where 
3 the Party will neither plead to it, nor bring Error, 
ch. 48. ſect. 23. 
Whether Sentence ſhall be 
= outlawed, ibid. 

= Judgment of Outlawry, 
= Judgments, | 


1 | Judgment of Outlawry, 


pronounced againſt a Perſon 


how avoided. See Falſifying 


5 Proceſs of | Proceſs of Outlawry lies on all Appeals, | 
_ Ctlowry, in ch. 27. ſect. 11 3. | | 
what Caſes. 


E | Whether on all Indictments, 
Whether againſt Peers, 


ch. 27. ſect. 113, 114. 
e e 36... 


Whether on Suits on Statutes, ch. 27. fed. x44. 
roner, Whether it may be awarded by a Coro- 
#1 ner, ch. 9. ſect. 41, 43. 5 
1 ag more Whether three Capias's be required be- 
5 ie one Ca- fore the Exigent ſhall be awarded in 


Caſes not capital, or Appeals of R 
ch. 27. ſe, 115. | 18 * 


ſuffcient, in Death and Trea- 
F.. K v2 85 
Whether two be not required in other Caſes by Com- 


| Dmiſl.on. , 7 mon Law, ibid. 1 1. 
a * 7... | In what Caſes they are required by 25 E. 3. ibid. 
Whether a Leet may be forfeited for a bare Omiſſion, Wnether the Court will award an Exi- . 
ch. 11. ſect. 5. | gent on the Suggeſtion of an Eſcape _— a- 
ii. 4 
TW Orders. not returned, ch. 27 117 Een. bg 
For Perſons in Holy Orders, ſee Clerk, Where. the Exigent ſhall not iſſue a- here a- 
2 gainſt thoſe who made Default till gain/? thoſe 
D2dinary. the Plea of others be determined, ch. whe make 
ir the Ordinary or Temporal Judge ſhall deter- | 27. ſect. 118. efault. 
Wh one . demands his Clergy ought to | Whether the Exigent ſhall be awarded to Whether to @ 
have it, ch. 33. ſect. 113. | the Sheriff of any Foreign County ForeignCoun- 
How far the Ordinary was puniſhable for demanding or | by the Common Law, ch. 27. ſet. ty. 
refuſing a Clerk againſt Law, ch. 33. fect. 116. ; ITY. 55 
ln what Manner a Clerk was to be delivered to the Where by 6 H. 6. a Capias is to be a- Mßere a Ca- 
Ordinary, and afterwards demeſned by the Common | warded to the Sheriff of the County Plas 78 the 
Law ch. 33. ſe. 117 to 121, ATE || whereof the Party is named, before County 
N | the Exigent ſhall be awarded, ch. 27. whereof the 
Original. ſect. 120. Party is 
1 | | | named, &c. 
A Contempt to take out a Capias, not wht ranted by Where by 8 H. 6. it muſt be awarded 4 


to the Sheriff 
of the County whereof the Party is ſuppoſed to be 
converſant, ch. 27. ſect. 121. 
Whether this Statute extend to Indictments commenced 
in the King's Bench, ch. 27. ſect. 124. . 
Whether by Force of theſe Statutes a Capias ſhall be 
awarded to a County-Palatine, ch. 27. ſect. 125. 
Whether a Capias myſt be awarded to the County 
whereof the Party is named to have lately been, or 
under an Alias dictus, ch. 27. ſect. 126. 
An Outlawry con to theſe Statutes is not void, 
but only voidable, ch. 27. ſect. 127. | 
By We/tm. 1. ſuch Proceſs ſhall not be here the 
awarded againſt the Acceſſary till the Exigent ſhall 
Principal be attainted, ch. 27. ſet. be awarded 
| againſt Ac- 


128. 
/ cefſartes. 
Whether this Statute extend to Appeals, ch. 27. ſect. 
129. : | 
Whether an Outlawry be reverſible by Virtue of this 
Statute where it appears not by the Record, that 
ſome of the Defendants are charged as Principals, 
and others as Acceſſaries, ch. 27, ſect. 130. 

Whether an Appellant taking out an Exigent againſt 
ſeveral at the ſame Time, muſt count againſt them 
as Principals, ch. 27. ſeR. 131, | 

Where there are more than one Principal, whether the 
Exigent may not iſſue before all of them are attaint- 
ed, ch. 27. ſect. 132. | 


5 - 
Whether one outlawed in a Perſonal Appeal. 
Action may bring an Appeal, ch. 23, 
ſect. 33. | 
Or be an Approver, ch. 24. ſeR. 4. 
Or a Witneſs, or Juror, ch. 43. ſet. Witneſs or 
25. ch. 46. ſect. 21. ch. 25. ſet, 16, Juror. 
19 2 1. _ 
Where one may plead in Avoidance of an Outlawry 
or Indictment that one of the Indictors was out- 
lawed, ch. 25. ſect. 18, 23, 31. 
Whether a Perſon outlawed may have | 
eq Clergy at Common Law, ch. 33. Clergy. 
. | | 
Whether a Statute ouſting thoſe of their Clergy who 
are found Guilty ouſt thoſe who are outlawed, ch, 


To - ſect. 28, 48, 49. | 
Perſpns 


Whether they may have a Panel returned before them 


Index to the Second Book. 


Perſons: outliwed' are ouſted of their Clergy by 1 Ed. 6. 
(ch. 32. ſe. 35.) but not by 23 H. 8. (ch. 33. ſect. 
21.) nor by 25 H. 8. (ch. 33. ſect. 33.) nor by 10. 
& 11 Mil. 3. 23. (ch. 33. ſect. 65.) nor by 12 
Anne, 7. (ch. 33. ſect. 68.) 


Whether Perſons outlawed for Horſe-ſtealing be ouſted 
of their Clergy, ch. 33. ſect. 61, 62. 


| D. 

Bail. Where-Perſons outlawed for Felony are | 
bailable, ch. 15. ſect. 40. : 
Execution may be awarded by Juſtices 

of Gaol-Delivery againſt Perſons out- 
lawed before Juſtices of Peace, ch. 6. ſect. 7. 
See Exigent. | 


Execution. 


Oper and Terminer. 


Whether Juſtices of Peace may proceed on a Statute | Where it is neceſſary to return a Panel into Coun, 


which gives an Authority to Juſtices of Oyer and 
Terminer, ch. 8. ſect. 33. | | 

Wether Juſtices of Oyer and Terminer and Gaol- 
Delivery, may at the ſame Time proceed on both 
their Commiſſions, ch. 5. ſect. 21. gn 


The Form of a General Commiſſion of Oer, Sc. ch. 


F. e. 22. . 
Whether it extend to Suits between Party and Party, 
ch. LY ſe, " 4, Re 1 | * 
Special Commiſſions of Oyer and Terminer, ch. 5. ſect. 
24 to 31. | | | 
Whether grantable only for enormous Treſpaſſes, ch. 
5. ſect. 34, 35, 30, 37. 1 
Whether Juſtices of Oyer, &c. may proceed againſt 
| Perſons not indicted before them, ch. 5. ſect. 32. 
Whether they may award Proceſs into any County in 
England, ch. 27. ſect. 1, 2. | 
Whether they have a Juriſdiction over Offences ap- 
pointed by Statute to be determined in any Court of 
Record, ch. 5. ſect. 33. | 
Whether they may award a Tales, ch. 42. ſect. 19. 
Whether the Statutes (ch. 5. ſect. 34, 35, 36.) which 
requires that Oyers and Terminers ſhall be granted 
only to Juſtices of either Bench, &c. and for heinous 


Treſpaſſes, extend to all ſuch Commiſſions in general | 


or only to general ones, ch. 5, ſeR. 37. 
Whether 1 E. 6. which gives ſubſequent Juſtices Power 


over thoſe reprieved by former Juſtices, extend to | 


Tuſtices of Oyer, ch. 6. ſet. 18. 

Whether Juſtices of Oyer, &c. may admit a Man to 
become an Approver, ch. 24. fect. 16. 

Where a Venire returnable before them on a Day cer- 
tain, is erroneous, ch. 41. fect. 6. 

Whether ſuch /enire ought to mention before whom it 


is returnable, ch. 41. fect. 7. 


by a bare Award, ch, 41. fect. I. | 

Whether they may order a J«ry to be returned imme- 
diately, ch. 41. ſect. 4,5. | | 

See Commiſ{.on, Gacl⸗Deliverp, and Juſtices. 


.- 2 ** 


Py 


Pain fozt & dure. 


EHE Nature of the Judgment, ch. 30. ſe. 16. 
Whether Judgment of Pain fort & dure for 
one Felony be any Bar to a Proſecution for another, 


=» How Fo er 


Palace. 


Whether a Certiorari 


| Where a Pardon of Felony is void by Pardm of 


Palatine, 8: 4 
lie to a Coun i oi 
what Recognizance is. to. be given Wente ahd 
ſect. 23, 41, 50. Fre | » C, 7, 
To whom ſuch Certiorari ſhall be directed 9 
ſect, 41. | . 
Whether a Capias muſt be awarded into a Coun | 
latine, before the Exigent, againſt a Perſon ty-Pa. 
of ſuch County, ch. 27. ſe, OI Named 
Counties Palatine not within 34 & 35 H. 8. wii N | 
quires Tranſcripts of Attainders to be made ; ſes 
King's Bench, ch. 33. ſect. 17. 0 the 
In whoſe Name, and under what T:/te the p 
from the Courts of ſuch Counties ſhall iſſue "ha 
os RT 7 WW 


fore an Inqueſt can be taken on it, ch. 4r, {R. 29,11 
Where a Priſoner has Right to a Copy of the Par 
ch. 41. ſect. 22. 23. | 


Pardon, 
| | . 
At this Day grantable only by the King, 5) wk 
Ch. 37. ect. I. | | 
Whether grantable of Right to Perſons 0f Rig 
found guilty of excuſable Homicide, If 
ch. 37. ſect. 2. . . 
Where grantable of Right to an Approver, ch. . 
ſect. 3. 2M 
Where to Robbers, Clippers, and Coiners, who ſhall 
diſcover others, ch. 37. ſect. 4, 5. 
| Where to Burglars, Houſe-breakers, Horſe-ſlealen, 
and to thoſe who ſhall ſteal to the Value of 404, 
out of a Ship, Sc. ch. 37. ſect. 6, 7. 


B 


. ͥ6¹Ü..¹ onion ly pn neg let us 


Reaſon of the King's not being ap- Felny, 
priſed of the Heinouſneſs of the Fact, 
ch. 37. ſect. 8. | | = 
Whether the Pardon of one attainted, convicted, or in- 
dicted be good, without mentioning the Attainder 
Conviction or Indictment, ch. 37. ſect. 8, 9. 
Whether a Pardon of all Felonies in general, pardm 
Treaſon, Piracy, Murder or Rape, ch. 37. ſect. qi. 
Whether it pardon other Felonies, ch. 37. ſect. 9. 
Where a Pardon of Felony is void by Reaſon of a fle 
Suggeſtion, ch. 37. ſect. 10. © 
What ſhall be the Effect of the Pardon of the Ein. 
tion of one Attainted, not mentioning the Tel, 
ch. 27.0008, 12. 
Whether a Pardon of an Execution only without more 
or of Part of it, be good, ibid. and ch. 51. fe. 5. 
Whether an Exception of ſome Kinds of Felonies in 
general Pardon, extend to thoſe whereof any Ferlow 
are attainted, ch. 3. i;, 
Whether the King's Pardon of Manſlaughter be good 
without a Non 9b/tante, ch. 37. ſect. 14. 
In what Manner the Pardon of Treaſon, Murder, at 
Rape, ought to ſpecify the Crime, ch. 37. ſect, 15 


2D 28 


- 


I7, 25. | 
Whether the Name of him who ſues for ſuch a Cat 
ought to be indorſed on the Bill, ch. 37. ſe. 16 þ 
Whether a Pardon of Treaſon, Murder, or Rape N 
ſpecifying the Crime, may be made good by , 
obhlante, ch. 37. ſect. 17. og 
What is a good Pardon of Manſlaughter, and where" 


The Judgment for ſtriking in it, ch. 48. ſect. 12. 
37, Say 


ſhall be allowed, ch. 37. ſect. 18, Whethe! 


4a” —  ——_ 
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b | Spiritual | | | | 
WS Court. charged by a Pardon, ch. 37. ſect. 


v. Er 
. Fa Pardon. 


K ven before the Day, ch. 
Bag 85 Pardon of ſeveral Perſons for Felony, 


| may be par- | | 
| doned, to 32. See Dilpenſation. 
Whether there be any Offence which cannot be par- 


General Pardon &f Petit Treaſon, except- 
"_ 1 can be avoided by ind icing one of 


| | Murder only, who has been Guilty of Petit Treaſon, 


. 19. ch. 23. ſect. 39. 1 

— 488 Pardon of all Felonies, except 
Murder, extend to a felo de ſe, ch. 37. ſect. 20. 

Whether a Pardon of all Felonies and Offences, &c. 

from ſuch, a Day, pardon an Homicide from a 
37. ſect. 21. 


muſt be ſeveral, ch. 37. ſect. 24. 

8 
The Pardon of one Man cannot directly diſcharge an- 
other ch. 37. ſect. 22. | 


f Vet in ſome Caſes the Acceſſary may take Benefit of 


a Pardon of the Principal, ibid. 


5 Where the Surety ſhall take Benefit of the Pardon of 


the Principal, ch. 37. ſect. 23. 


W 17/1.cther the Grant of a Protection or of a Place of 


Truſt to a Traitor or a Felon amount to an implied 
Pardon, ch. 37. ſect. 25. 


4 Whether a Pardon of all Miſpriſions, Treſpaſſes, Of- 
fences, and Contempts; extend to a falſe Return, 


Præmunire, or Simony, &c, ch. 36. ſeR. 26, 27. 


D 


hat Things Whether an Offence can be pardoned be- 
fore it is committed, ch. 37. ſe, 28 


doned after it is committed, and how far a Nuſance 
unreformed is capable of a Pardon, ch. 37. ſect. 3 


How far a Pardon may be of Force againſt the Intereſt 


of the Subject, and whether it can diſcharge a Recog- 
ch. 26. ſec. 64. 


2 | Whether it be pleadable to an Appeal, while proſecute 
= by the Party, and in what Manner the Appellant is to 


brought in by a Scire Facias, ch. 23. ſect. 38. ch. 
24. ſect. 25. ch. 25. ſect. 13. ch. 37. ſect. 35 to 41. 


5 | Whether the King can pardon the Burning in the Hand 
= on a Conviction of Manſlaughter on an Appeal, ch. | 


37. ſect. 39. | 


WE Whether the Party in ſuch Caſe ſhall be delivered with- 


out Burning, ch. 37. ſect. 40. 
here a Suit commenced, or Coſts gi- 
ven in a Spiritual Court, may be diſ- 


41, 42, 43. 


; | Impeachment, An Impeachment by Parliament not to 


be barred by the King's Pardon, ch. 
37. lect. 44. 


E | Whether a Pardon may be conditional, ch. 37. ſect. 45. 


Whether it is void by reaſon of a wrong Recital, ch. 
37. ſeck. 46. = | * 
E 


A Pardon having paſſed the Great Seal, 
clears the Party's Infamy, and gives a 
Ty new Capacity and Credit, ch. 33. 
lect. 129. ch. 37. ſect. 48, 49, 50, 52. ch. 46. ſet. 
22, | | 


But it makes not an Arreſt for the F elony . unlawful, 
ch; 37. ſect. 51. 


Wocther it avoid a Deprivation or Attainder, &c, for | 


an Offence precedent, ch, 37. ſect. 53. ch. 50. ſect. 4. 


prevents all forteitures, ch, 37. lect. 54. 


} | LIt faves not the Dower of the Wife of a Perſon at- 


tainted, ch. 49. ſect. 42. 


1 


Eng 


nizance for the Peace, or a Qui tam, ch. 37. ſect. 4. 


It deveſts nothing veſted in the King or Subject, but 


nder to the Second Book. 


Whether a Clauſe of Releaſe of Judgments and Exe- 
cutions extend to thofe due to the King by Aſſign- 
ment, ch. 37. ſect. 55. e 73 Te 

How far a Simoniſt ſhall take Benefit of a Pardon, 
ch. 37. ſect. 56. 

Whether a Pardon ſalve Corruption of Blood, ch. 37. 


ſect. 33. ch. 49. ſect. 51, See Coꝛruption. 
Where a Pardon may be waived, ch. 37. ſe. 58, 59. 


An Attainder at the King's Suit being pardoned, bars 


not an Appeal, ch. 36, ſect. 3. 


In what Manner Advantage may be Pleading. 
taken of a Parliamentary Pardon, and ' 

where the Court is ex Officio bound to take Notice 
of it, ch. 37. ſect. 60 to 64. 

Whether it be Error to allow a Pardon under the Great 
Seal, which is not pleaded, ch. 37. ſect. 64. 


Whether he who pleads a Pardon is bound to produce 


it, ch. 37. ſect. 66. | | 
Where a Variance between a Pardon and Record of 
Attainder, Sc. may be helpt by Averments, c. 
ch. 37. ſect. 66. . 
Whether ſuch Pardon may be pleaded with the General 
Iſſue, ch. 37. ſect. 67. ch. 23. ſet. 137. 
Whether the Party be bound to put his Caſe on any 
particular Clauſe in it, ch. 37. ſect. 68. | 
Where one may have the Benefit of a Pardon-in the 
King's Bench, who hath been denied it in the Ex- 
_ chequer, ch. 37. ſet. 6g. . | 
Writ of Allowance, teſtifying that the Party hath 
found Sureties, &c. not neceſſary at this Day, ch. 
37. fect. 70. | 
The Fees on the Allowance of a Pardon, ch. 37. ſect. 


Pariſh, 5 

Not a good Addition, where it contains more than one 
Town, and Defendant pleads it in Abatement, ch. 
23, Ra, x20; | 8 5 | 

Whether a good Viſne, ch. 23. ſect. 92. 

Whether to be intended to contain more than one 
Town, ch. 23. ſect. 92, 120. See Tl ard. 


| Park. 
Whether a good Viſne, ch. 23. ſect. 92. 


| Parliament. 
No Appeal to be purſued in Parliament, ch. 23. ſe, 
14, 29. X 
Werber Perſons committed by either Houſe of Par- 
liament be bailable, ch. 15. ſect. 73, 74, 75. 
What Attainders of Treaſon by the Courſe of the 
Common Law are of the ſame Force with thoſe 
' which are done by Authority of Parliament, ch. 50, 
| ſect. 14. | | | | 
Where the Miſrecital of the Time or Place at which 
the Parliament was holden is fatal in the Recital of 
2 Statute, ch. 25, ſect. 104. | 
Parliament only can authoriſe a new Kind of Puniſh- 
ment, ch. 48. ſeR. 16. | TIO 
How a general Pardon by Parliament is to be pleaded, 


and how far the Court is to take Notice of it «x 
Officio, ch. 37. ſect. bo to 64. 


i Parel. | 
Where a Juſtice. of Peace may authoriſe an Arreſt by 
Parol, ch. 13. ſect, 14. ws 


68 | | Parſon, 


| — 9 
k : 
N 1 
1 } 1 
\ IJ 
{ 4 N 
1 
* 
} | 


 Tnaex to the 


Parton. 
Parſons of Churches not bound to on the Torn, ch 
IO, ſect, II. 


Patents. See Commiſſion, 


Letters Patent cannot reverſe an Attainder, ch. 50. 
ſect. 5. 


Peace. 
A. 


Conſervators All Authority for keeping the Peace is 
of the Peace derived from the King, yet he cannot 
at Common take a Recognizance fot it, ch. 8. 
Law. ſeR. I. 


What Great Officers of State, Ec. as ſuch, are Con- 
ſervators of the Peace, ch. 8. ſect. 

How far every Court of Record, as ſuch, bath Power 
to keep the Peace, ch. 8. ſect. 3. 

How far the Sheriff, ch. 8. ſect. 4. 

How far the Coroner, ch. 8. ſe. 5. 

How far a High and Petit Conſtable, ch. 8. ſect, 6. 

Of Conſervators of the Peace by Tenure, ch. 8. ſect. 7. 

By Election, ch. 8. ſect. 8. 

By Preſcription, and whether ſuch Power may be ſo 
claimed, ch. 8. ſect. 9, 10. 

Whether the Power of ſuch Conſervators were more 
than that of Conſtables, ch. 8. ſect. 11. 

Of Extraordinary Conſervators of the Peace, ch. 8. 
ſect. 12. 


B. 


Fuſtices of The ſeveral Statutes requiring the 5 
Peace by Sta- pointment of Juſtices of the Peace, 
= OO ch. 8. ſect, 13 to 22. 

The Form of their Commiſſion, ch. 8. ſect. 22 to 28. 

Whether it be determined by a new Commiſſion to 
hear and determine Felonies, ch. 5. ſect. 8. 

Whether they may execute the old Statutes concerning 
the Peace made before the Time of Ed. 3. ch. 8. 
ſect. 28. 

How far the Juſtices of Peace for a County may act 

out of it, or within a Liberty, ch. 8. ſect. 29. 

What Commiſſions of the Peace are grantable with- 
out ſpecial Suit to the King, ch. 8. ſect. 3o. 

Whether Commiſſions for the Peace within a certain 
Liberty be revocable or determinable by the King's 
Demiſe, ibid. 

Whether Juſtices of the Peace may ee. on Indict- 

ments taken before others, ch. 8. ſea. 

Whether they can receive an Appeal of an F 
or Approver, ch. 23. ſect. 9. ch. 24. ſect. 16. 


How: deſcri- Whether they may be deſcribed by the 
bed in the Name of Keepers of the Peace in the 
Caption of an Caption of an Indictment, Cc. ch. 8. 
Indictment. fect. 32. 


Whether by the Name of Juſtices Ad pacem conſervan- 

dam, without adding Domini Regis, &c.. ch. 8. ſe. 
ch. 25. RA IS. | 

| Whether it be neceſſary to take Notice of the Clauſe 

necnon ad diverſas Felonias, &c. ch. 27, ſect. 7 3. ch. 

8. ſect. 33. ch. 25. ſect. 121. 

Whether it be neceſſary for the. Caption of an Indict- 
ment at the Seſſions to ſhew the Names of the Ju- 

ſtices, and their Commiſſion, and that ſome of them 
be of the Quorum, ch. 8. ſect. 125. 

Their Au- hether Juſtices of Peace, as ſuch, 


Their Power of taking Examinations, and 


In Relation to Perjury, and Forgery, 


In Relation to Barretors, ch. 8. ſe. 3 


What i is a Seffions of Juſtices of Peace, . 


RANA = 


lonies, without any A 2 

W e e 
can award Proceſs 

ty, ch. te ſect. I, 3, 4+ OT 


Their Power in Relation to Felonies, ch, 8, ka, 
Proſecutors of Felonies and Treaſong, Wo — 
nation. 


Their Power in Relation to Treaſon, 
Treaſon and Præmunire, ch. 8. ſect. — . > | 


In Relation to Offences againſt the Coin, ch. g. 1 


35+ 
In Relation to Eſcapes, ch. 19. ſect. 20. 
In Relation to Offences in maintaining the Pope: hb. 
Pome, 


ch. 8. ſect. 36. 
In Relation to Offences againſt the King's Suprenay, 
Libel Nye 


ch. 8. ſect. 37. 
ſes, and other O 
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walking, and Bawdy-hou 
capital, ch. 8. ſect. 38. 


In Relation to the ſwearing and difplack Conf 
ch. 10. ſect. 49. ho 
In Relation to granting Warrants, a 


and committing Offenders. See Ares 0% Ki 


mitment, A. Bail, G. 
bh 


ch. 8. ſect. 40. 
By whom it may be holden, ch. 8. ſeR. 47, 49, 


By whom the Precept for its Summons may be kite, 
5 8. ſect. 42. 


By whom ſuch Frecage may be ſuperſeded, ch. J. ſed. 


43. 
Whether a Seffions may be holden without any Sum 
mons, ch. 8. ſect. 44. 
Who are bound to attend at Seſſions, ch, 8. ſe 4, 


Whether it have any Power over its own Member, 
ch. 8. ſe. 46. 


Whether it may have a Panel returned by a hare l. 
ward, ch. 41. ſect. 1. 

The Diffarence between Gunn and Special, l 
Quarter-Seſſions, ch. 8. ſect. 4 


7e the Form of its Caption, lee, 5 and C 
ton. 


D. 


Juſtices of Sm, how, and by whom 
puniſhable for a negligent Eſcape, or 

illegal Bailment, ch. 19. ſect. 19. ch. 
6. ſect. 9, 11 to 15. 

Where liable to an Attachment, ch. 22. 


Whether an Indictment of Sk needs 
ſhew that the Party killed was in the 


Peace of God and the King, ch. 25. 
ſet. 73. 


Whether an Indictment may be quaſhed for the Woch 


pace. Regia for pace Regis, ch. 25. ſed. 87. ik 
Whether an Indictment or Information muſt muſt cad 


contra pacem, Cc. ch. 25, fect. 92,93 


Peer, 


| A. 15 0 85 Rr 
In what Cakes, and in what Manner to have the | 
fit of the Clergy, cb. 33. ſect. 100% 114 


2 5 
= bay 
punibull. 
ſect. 20. 


Peace if G4 
and the King 


thority. have Power to hear and determine Fe- 
| 4 


Wher 


Index to the 


pie to an Attachment, ch. 22. ſee, 33. 
. Dr ingas, ch. 22, ſect. 12. 

pprover, ch. 24. ſet. 3. 
ch, be a Keeper of the Peace, ch. 


Whers 
| Where 10.8 
t be a 
9 a Peer, as fu 
8. ſet. I. 
| Whether Peerage be a 


good Cauſe of Challenge of a 
r, ch. 43. ſect. 11. 
A Per cannot challenge 


| Is — Gompellable to wage Battel in an Appeal, ch. 45. 


any of his Peers, ch. 43. 


1 


Wh attend the Sheriff's Torn, ch. 10. ſect. 11. 

Fial receive the ſame Judgment in capital Caſes with 
| . Commoner, ch. 48. ſect, 2. 

| Neither can he have Counſel where a Commoner ought 


not, ch. 39. ſect. I. | | | 


B. 
A Peer of Ireland, where triable for a Crime commit- 
= tdin [reland, ch. 25. ſect. 52. | 
The Form and Solemnity to be obſerved in the Trial 
of a Peer, ch. 44. ſet, 1 to 7. 8 | 
| Whether the Lord High Steward muſt be himſelf a 
Peer, ch. 2. | | hn 
WW Whether all Temporal Lords and Biſhops have a Right 
W to vote at every ſuch Trial, ch. 44. ſect. 7, 8. 
Whether any Man who is not a Lord of the Britiſb 
WS Parliament have a Right to ſuch Trial, ch. 44. ſect. 9. 
= Whether the Queen, the King's Conſort, and all 
peereſſes, &c. ch. 44. ſect. 9, 10, 11. 8 
= Whether Biſhops, ch. 44. ſect. 12. 


C 


| Whether a Peer be to be tried by the Country for other 
Crimes than Treaſon, or Miſpriſion of Treaſon, or 

Felony, ch. 44. ſect. 13. f 
Whether he ſhall be tried by the Country upon an Ap- 

peal, ch. 44. ſect. 14. 55 


3 15. | 7 
== Whether he may be outlawed, ch. 44. ſeR. 16. 
= Whether the King's Bench may allow his Pardon, or 

_ his Confeſſion or Plea of Not Guilty, ch. 44. 
8 Rs 5 
Hou it may proceed on the Attainder of a Peer, ch. 
= Whether a Peer can waive a Trial by his Peers, ch. 
44. ſect. 19. | | 

We Whether after he has put himſelf on his Country, he 
= cn pray a Trial by his Peers, ibid. 


be asked any Queſtion in the Abſence of the Pri- 


1 | Whether he be indictable by Commoners, ch. 44. ſect. 


We Whether the Lord Steward, or the Judges, ought to 


Second Book. 


| Penance, See Pain foꝛt + dure. 
Pending. See Depending. 
Percuſſit. Td 


Word in. an Indictment or Ap- 
peal of Death, ch. 23. ſect. 82. 


Whether a n 


| Peremptoꝛy. 

Where a Plea in Abatement found againſt a Defendant 
is Peremptory againſt him, ch. 23. ſeQ. 129. 
For peremptory Challenge. See Challenge, A, B. 


Periphzaſis. 


Will not ſupply the Want of Words of Art, ch. 25, 


ſe. 55. | 
Nor the Want of an expreſs Laying of the Offence 
indicted within the Statute, ch. 25. ſect. 110. 


Per jury. 3 
Whether indictable before Juſtices of the Peace, ch. 
8. ſect. 38. | | | 
Whether a Conviction of it diſable a Man from being 
a Juror, (ch. 43. ſet. 25.) or Witneſs, (ch, 46. 
ſect. 22.) or from making an Affidavit, (ch. 46. 
ſect. 23.) 5 
Whether ſuch Diſability be in any Caſe to be removed 
by the King's Pardon, ch. 37. ſect. 5 2. ch. 46. 
1 
Whether an Indictment for it 
rari, ch. 27. ſect. 28. | 
Whether the Court will quaſh it, ch. 25. ſect. 146. 
How ſuch Indictment muſt alledge the taking the Oath, 
ch. 25. ſect. 111. : „ | 
And that the Swearing was corrupt and voluntary, ch, 
25. ſect. 110. | 


be removable by Certio- 


| Perſonal Action, _ 
Whether it die with the Perſon, ch. 23. ſect. 41, 45, 


1 


Petit Larceny, See Larceny, 


Petit Treaſon, 


A Pardon of it, pardons the Murder included in it, 

ch. 23. ſet. 39, See Pardon, B. 

Whether two Witneſſes be required to the Indictment 
or Trial of it, ch. 35. ſect. 146. : 

The Judgment of it, ch. 48. ſea. 5, 6. 

Whether it Cauſe a Forfeiture of Dower, ch. 49 


q, ſoner, ch, 44. ſe. 20. | ſea. 42, 46. | 
S Whether the Court may be adjourned, ch. 44. ſect. 22. | What ſhall be done to one who ſtands Mute to an In- 
3 On a Trial in P arliament the Lord Steward withdraws | gi&ment of it, ch. 30. ſect. 13, 14. 

64 i with the reſt of the Peers, ch. 44. ſet. 21. Whether it be ouſted of the Benefit of the Clergy, ch. 

e Kin, A | | - Borrals 33. ſect. 21, 50, 51, 52, 53. 

* 2 Whethe al Peereſſes be intitled to a Trial by the | * Phyſicians. 

WE Where z Perth lots her r es poioilegal 0c Re ONS, 12. 6 
TIE : 41 44. | 5 . 

I — | | Whether a Certiorari lie to the College of Phyſicians, 
Vena Statute. See Infozmation and Penalty. © 27. 8 23. 5 3 
= . | _ Pilllozy, | 
be whole Penalty of a Penal Statute goes to the King, | Whether a Leet be forfeitable for Want of a Pillory, 

e Bev . is not given to another, ch. 26. ſekt. 17. ch. 11. ſect. 5. 1 

-be King's Grant of ſuch Penalties is void, ch. 26. 


ſt, 80, $1, 82, 83. 


| X Piracy. 


What Place is a good Viſne, See Uiſne. 


Who are Principals and Acceſlaries in it, ch. 29. ſect. 


Whether it may conclude ad grave damnum, without 


In what Court, and County, and in what Manner it 


Where a Panel may be returned by a bare Award with- 


Index to the 
Lins | 
Piratvp. | 
Acceſſaries to it, how triable, ch, 25. ſect. 46. 


Whether it be within the Benefit of the Clergy, ch. 


33. ſect. 41. | 3 
What ſhall be done to one who ſtands Mute on an Ar- 
taignment of Piracy, ch. go, ſect. 11. 


Where a Variance between the Place laid in an In- 

- ditment, and that proved, is material, and where 
not, ch. 46. ſet, 34. See Indictment, H. and 

Evidence, E. © 

How the Caption of an Indictment muſt ſhew the 
Place, &c. See Indictment. | 


Whether a deſective Addition, or other Error, may be 
falved by an Appearance and Plea, ch. 23. ſect. 125. 
ch, 27. ſect. 107, 110, III, 

Whether that or other Errors be ſalved by an Appear- 
ance, where the Party would by his Plea take Ad- 

vantage of them, ibid. See P2ocels, 

In what Manner a Pardon is to be pleaded, ch. 37. 
ſect, 60 to 69. | 

In what Manner the Defendant is to plead an Informa- 

tion, or Action Qui tam, &c. ch. 26. ſect. 62 to 72. 

A Contempt to take Money for vicious Pleading, ch. 
22. N. 20, 8 

In what Manner one was to plead to have the Benefit 
of Sanctuary, ch. 32. fegt. 5. 

See Abatement, Bar, Arreſt, Juftification, 
Appeal, and Jadiament. 


Poiſon, 


II, 
Pope. ET 
His Power as to making a Sanctuary, ch. 32. ſect. 3. 
Popular Action. 


adding of the Plaintiff, ch. 26. ſect. 21. 


is to be brought, ch. 26. ſect. 22. 
See Infozmation, B, C, &c. 


Pound⸗bzcach. 
Inquirable in the Torn, ch. 10. ſect. 56. 
| Pꝛedick. 
Where to be rejected ſor Repugnancy, and where fatal, 
ch. 25. fect, 72, 104. 


 P2aver, 


Whether an Alien be intitled to a Trial per medietatem 


linguæ where he doth not pray it, ch. 43. ſect. 40. 
Pꝛetept. N 
out any Precept, ch. 41. ſect. 1. 


Pꝛaemunire. 
Whether there can be Acceſſaries in it, ch, 29. ſect. 6; | 


Whether the Franchiſe of a Sanctuary (ch. 


Preſentment in a Torn, c. how traverſable, ch. 10, 


4 


Whether it forfeit Land in T ail, ch. 
Whether the Forfeiture for it ſhall 


Second Book. 5 
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. Peeſeription, 

Preſcription; c. 8. fat got Rh 
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N | 2, {&, 
or of making a Coroner, can be clai ud 3) 
tion, ch. 9. ſect. 11. ; | 1. Pre. 
Whether the Caption of an Inditment in a Le 
ſhew whether the Court were holden by Gn a 
Preſcription, ch. 11. ſect. 7. 1 EG 
Where the Lord of the Leet may preſeribe t 9:9... 
for an Amerciament, ch. 11. 121 * bo din 
Whether a Vill may be bound by Preſcripti 
vide a Pillory and Tumbrel, 4 11. . * 


P2eſentment, 


The Difference between a Preſentment and Indiftment, 
ch. 25. ſet. 1. | We 


ſect. 76. 


_ Pzeſumption, 

What Circumſtances ſhall be ſaid to induce ſuch a 
ſtrong Preſumption of Guilt, as will juftify an Ar- 
reſt; ch. 1a. ſed. 12, © : 

What ſhall be ſuch a Preſumption as will make a gol 
Counter-plea of a Wager of Battel, ch. 45. ſect.). 

Where it ſhall amount to full Proof, ch. 46. ſect. 42. 

Where it ſhall exclude a Man from Bail, ch. is. ſed. 
41 to 46, - 


Pꝛincipal. See Accelſary, 


Where a Prior Suit may be pleaded to an Information 
or Action Qui tam, and what ſhall cauſe a Priority 
of Suit, ch: 26. ſect. 63. 3 


 Pziſon, See Gacl, and Commitment, B. a 
- a 7 

Thoſe who have broken Priſon not repleviſable, ch. 15, 
ſet. 42. 

The Coroner to enquire of the Death of thoſe who 
die in Priſon, ch. 9. ſe. 21. 3 
Wager of Battel by one who has broken Priſon maj 

be counter-pleaded, ch. 45. ſect. 7. | 
Whether thoſe who had broken the Priſon of the Or 
dinary could demand their Clergy, ch. 33. ſect, / 
i Mi 1 
What Breach of Priſon was a Felony by the Comm 
Law, ch. 18. ſet, 1. ny a 
What by Statute, ch. 18. ſect. 232. | 
What a Priſon within the Statute, ch. 18. ſect. 4. 0 
Whether a Capias on an Indictment or Appeal ag 
an innocent Perſon be a ſufficient Ground 


The Judgment in it, ch. 48. ſect. g. 
- | 


1 


Impriſonment, ch. 18. ſect. 5. 


r a Mittimus on a Suſpicion, ch. 18. ſect. 6, 7, 8. 
ler - muſt be an actual Breaking of the Pri- 
fon, ch. 18. ſect. 9. . 


And not neceſſitated by inevitable Accident, ch. 18. 
Wks. it be neceſſary that the Priſoner eſcape, -ch. 
18. ſect. 12. 
Whether it be material that the Offence was a Felony 
at the Time of the Statute, ch. 18. ſect. 13. 
Or that the Offence were a capital one when the Priſon 
was broken, ch. 18. fect, 14. | | 
Or that the Party were in Truth guilty of a capital 
Crime, and alſo charged with it in his Mittimus, 
g ch. 18. ſect. 15. 3 | 
or were under an Accuſation only, or actually attaint- 
dd, ch. 18. ſect. 16. 
Whether the Breach of Priſon can ever amount to High 
Treaſon, ch. 18. ſect. 17. 
At what Time, and in what Manner the Offender is 
to be proceeded againſt, ch. 18. ſect. 18. 
In what Manner he is to be indicted, ch. 18. ſect. 20. 


N ch. 25. ſect. 57, 60. 3 
| Whether he may be arraigned on the Sheriff's Return, 
g ch. 18. ſect. 19. = Ts 

In what Manner a Breach of Priſon is to be puniſhed 

» which doth not amount to F ur. ch. 18. ſect. 21. 
Paiſoner. 

Whether a Gaoler be compellable to find his Priſoner 
it Suſtenance, ch. 22. ſect. 31. 6 8 | 
_ See Paiſon, Gaol and Commitment, B. 

Pꝛivp Council, 

Whether it may commit Perſons for Treaſon, &c. ch. | 
11 16. ſect. 4. : = ts 
* Whether Perſons committed by it are bailable, ch. 15. 


| . ſe, 66 to 73. | | 
= For what Offence Perſons examined by the Privy 


F Council may be tried in what County the King 
ry _ thinks fit, ch. 40. ſect. 2, 3, 4. | 
ſe, 


Pꝛocedendo. 


No Procedendo after a Certiorari filed, ch. 27, ſect. 
63. 3 


3 How the Authority of Juſtices of Oyer, &c. being 
: ſuſpended, may be revived by Procedendo, ch. 5, 


nation ſec, 3. 
fiori | 
| 7 Pꝛoceſs. 
and 1 A. | 
No need for it againſt a Defendant preſent in Court, 
cb 1. ch. 27. in the Introduction. 
Buy whom Proceſs is awardable on an Indictment in a 
e wo . Torn, ch. 10. ſect. 74, 7 | 
. W a be 2 into a County different from 
. = that wherein ourt fits, ch. 27. ſect. 1, ch. 24. 
4 = <>, 22. 74 F 0 Ik 
WV hether it may be awarded into any County of 
0: WE *\ y be awarded into any County of Eng- 
— 5 land by Juſtices of Oyer, &c, or of Pe by F 8 
of 5 Ed. 3. ch. 27. ſect. 1, 2, 3. h 
nn WA Where it may be ſo awarded by Juſtices of Peace by 
_—  \ ite of other Statutes, ch, 27. ſect. 4. 
. 4. R | 5 Wh P B. ; 
t Wi at Proceſs ought to have the Clauſe of Mu omit- 


And by the Procurement of the Priſoner, ch. 18. ſec, 10. | 


Index to the Second. Book. 


In whoſe Name it ought to be, ch. 27. ſect. 7, 8. 

= whom it is to be teſted, ch. 27. ſect. 8. 
hether Proceſs on Indictments before Juſtices of Peac 
may be teſted by one Juſtice, ibid. Eg 

Where a Venire is the firſt proper Proceſs in criminal 
Caſes, ch. 27. ſe. 9, 11, | 

Where on the Return thereof a Diſtreſs ſhall iſſue, and 
where a Capias, ch. 27. ſect. 10. 

What is the proper Proceſs on an Information, ch. 27. 
ſect. 12, 13, 14, 18. See Jnfo2mation, A, C. 
What on Appeals, and Indictments of Treaſon, Fe- 

lony and Mayhem, ch. 27. ſect. 15. 


How many Days there ought to be between the 77% 
and Return of Proceſs, ch, 27. ſect. 16. 


Where it ought to be executed by the Sheriff himſelf, 
ch. 27. ſet. 7. 


C. 


Fc. ch. 27. ſect, 107 to 111. 
What Proceſs is to be awarded after the Removal of a 


Record by Certiorari into a ſuperior Court, ch. 27. 
ſet. 88. | 


ſect. 19. 


What againſt an Appellee of an Approver, ch. 24, ſect. 
. | 


Where Perſons are liable to an Attachment for a Con- 
tempt of Proceſs, ch. 22. ſect. 38 to 43. 
Whether a Defendant in Criminal Cafes have a Right 


" HT | 
For Proceſs againſt Jurors. See Jurozs, B. See Ues 
nire, Duclawzy, Diſcontinuance. 


P!ꝛoditoꝛie. 


A neceſſary Word in an Indictment of Treaſon, ch. 
25, ſect. 55. | | 


P2oferk, 


to alledge a Profert, ch. 35. ſect. 2. 
Whether it be neceſſary in the Plea of a Pardon under 
the Great Seal, ch. 37. fea. 65. 


Pꝛohibition. 
Generally a proper Remedy, where an Inferior Court 
exceeds its Juriſdiction, ch. 22. ſect. 25. 


Whether it lie to the Court of Conſtable and Marſhal, 
ch. 4. ſect. 13. | 


| | Peers, as well as Commoners, liable to an Attachment 


for diſobeying it, ch. 22. ſect. 25, 33. 


| Pꝛozogation. 20 
Whether Perſons committed by either Houſe of Par- 
liament may be diſcharged upon a Prorogation, ch. 
15. ſet, 74. | 
How a Statute made at a Parliament holden by Proro- 
gation is to be recited, ch. 25, ſect. 104. j 


Pꝛotection. 


tage of a Protection, ch. 26. ſect, 61. 

Whether the King's Grant of a Protection to a Traitor, 
Sc. carry with it an implied Pardon, ch. 37. ſect. 

25. | N 


6T -  Pzoviſo, 


What Faults in Proceſs are ſalved by an Appearance, 


What Proceſs is to be awarded on a Default, ch. 27. 


to Proceſs to bring in his Witneſſes, ch. 46. ſect. 


Whether it be neceſſary in the Plea of Autrefoits acquit 


Whether a Defendant in a Qui tam may take Advan- + 
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Index to the Second Bock. 


: | Pꝛobiſo. 

Where Proceſs may be taken out by Proviſo, ch. 41. 
ſect. 10. | 

Why ſuch Proceſs is ſo called, 151d. | 

Whether there can be any ſuch Proceſs where the King 
is Party, ibid. 3 | 

Who muſt ſue the ſubſequent Proceſs after Proceſs by 
Proviſo, ibid. | Ly 

Whether an Indictment on a Statute muſt ſhew that 
the Defendant is not within the Benefit of its Pro- 
viſo's, ch. 25. ſect. 113. 

Whether one indicted on a Statute may give a Proviſo 
in Evidence on the General Iſſue, ch. 46. ſect. 44. 


See Exception, 


Purchaſer. 
Where a Title of Entry by Statute veſted in one as a 
Purchaſer ſhall not be deveſted, ch. 23. ſect. 65. 


Whether a Perſon attainted may purchaſe Land, ch. | 


49. ſect. 50. 
Purgation, 


Where it was an Eſcape to admit Perſons to their Pur- 
cation againſt Law, ch. 19. ſect. 8, 11. 

What was ſaved by a Purgation, ch. 33. ſect. 110. 

For other Matters, ſee Clergy, F | 


Inquirable in the Torn, ch. 10. ſect. 51, 58. 


 Nualh. 
W HERE the Court will quaſh an Indictment, 


ch, 25. ſect. 146, 147, 148, ch. 3 fect. 1. 


See Caption. | 


Whether an Information may be quaſhed, ch. 25. ſeQ. 


149. 
Where a Certiorari ſhall be quaſhed, and a new one a- 
warded, ch. 27. ſect. 87. | 


Whether triable by the Peers, ch. 44. ſect. 11, 


Nui tam. $Sce Jnfo2mation, 


No Proceſs by Proviſo in a Qui tam, ch. 41. ſect. 10. ; 


Quod cum. See Recital. 


Quoꝛum. 


No need in the Caption of an Indictment at Seſſions to 
ſtyle any of the Juſtices of the Quorum, ch. 25. 
lect, 123. | | 


= 2 92 Quo Marranto. 

Whether 4& 5 V. & M. extend to Informations in 
the Nature of Que Warranto's, ch. 26. ſect. 7. 5 

For what Cauſes ſuch Information is grantable, ch. 26. 


ſect. 8, 9. 


What Regulations are made concerning ſuch Informa- 
tions by 9 Ame, 20. ch. 26. ſect. 14, 15, 16. See | 


Inkozmation, Aa. 


ts, 


What Recognizance is to be given before the Alon. 


p 


9 tt. * 2 — 


« 


2 


— 


Ranſom. See Fine, 


Rape. 
„ inquirable in the 
42. 1 

Who are Principals in it, ch. 29. fe& 7 
Whether three Capias's ought to be ; | 
Exigent, ch. 27. ſect. 115, Wedel before th | 
Whether a Coroner may inqui 

15 inquire of Rape, ch. 9 18 
For Appeals of it, ſee Appeal, L. 
For the Pardon of it, ſee Pardon, B 


A neceflary Word in all Indictments and Appel g 

Rape, ch. 23. ſect. 775 97» | 

Felonice Rapuit ſufficient, without the Words Cual 
cognovit, ch. 23. ſect, 79. ch. 25. ſe, 56, 


Tom, ch. lo, 


Reading, bs 

Reading a Verſe the Proof of a Poflibility of at; 
Orders in order to be admitted to the Beneke d 

Clergy, ch. 33. ſect. 5. | 

Who is to judge of ſuch Reading, ch. 33, {, 11, 

By 1 E. 6. it is not required from a Peer, ch. zz. fd. 
D „ 

Nor at this Day from any other Perſon, ch. 33, Kg. 
115. | 70) 


Re-attachment, See Re-ſummons, 


Receiver, See Accelary, D, G. and Neſiſtante. 


Indictment for the Receipt of four Felons muſt e- 
preſly ſhew how many were received, ch. 25, fl. i 


g. 4 the i” 
Muſt be expreſs that the Defendant knew the Perſon 
received to have been a Felon, ch, 23. ſect. 69, 
Whether the bare Receipt of a Felon make the Re- 
ceiver an Acceſſary, ch. 17. ſect. 2, ch. 29. ſed. 


3 


E % 

* FM. 

*S 1 
3 


Recital, See Indidment, K. 
In Indictments the Charge muſt be laid poſitively, nd 
not by Way of Recital, ch. 25. ſect. bo, 
Whether it be neceſſary that an Indictment or Appeal, 
on a Statute recite it, ch, 25. ſect. 100. dl. 23 


ſet. 70. | | 
Where a Pardon is void in Reſpe& of a wrong Recita, F 
ch. 37> ſect, 46. 3 | 
Recognizance. 5 


Whether a Sheriff or Conſtable can take Bail by Re: * 

cognizance, ch. 15, ſect. 56. = 

In what Form the Recognizance of Bail is to be t. 
ken, ch. 15. ſect, 83, 84. | 

What ſhall be a en tom of it, ch. 15. ſed, bs 
See Fozfeiture, E. and Bail, K. 

What Recognizance muſt be given by the Proſecutor 
a criminal Information before any Proceſs {hal 
thereon, ch. 26, ſect. 85. I den 

What Relief againſt Proceſs iſſued without ſuch Rech 
nizance, ch. 26. ſect. To. 


ance of a Certiorari, ch. 27. ſect. 45 0 6 


| Certiozari. 


Whetbe 


Index to the 


becher a Recognizance of Appearance be proper to | 
1 by Certiorari, ch. 27. ſect. 33. 

Whether a Recognizance for the Behaviour be ſuper- 
ſeded by a Certiorari, ch. 27. ſect. 66. | 
Whether a Recognizance for the Peace can be diſcharged 

by the King, ch. 37. ſect. 34. 

Whether it can be taken by the King, ch. 8. ſect. 1. 
Whether by the Sheriff, ch. 8. ſect. 4. 

Whether by the Coroner, ch. 8, ſet. 5. | 
Where a Recognizance taken by a Juſtice of Peace 
ſhall be certified by him, and where by Seſſions, | 


ch. 27. ſect. 72 


See Behaviour and Reco2d, 


Reco2d, See Certiozari, H. 


Where the Records of Juſtices of Oyer, &c. are to be 
kept after they are determined, ch. 5. ſect. 20. | 
Whether a Statute ordaining that an Offence may be 
determin'd in any of the King's Courts of Record 
extend to Juſtices of Oyer, ch. 5. ſect. 33. 

Where he who pleads a Pardon, or Outlawry, or other 
Record, muſt be ready to produce it, ch. 37. ſect. 
55. ch. 35. ſect. 2. ch. 25. ſect. 30. 

WW Whether a Conviction can diſable a Witneſs without 
being produced, ch. 46. ſect. 20. 

Whether every Court be ex Officio to take Notice of its 
own Records, ch. 25. ſect. 27. 

Where an Eſcape may be tried by the Record of the 
Court without more, ch. 19. ſect. 15. | 
What Plea is good to a Breach of the Statute from a 
Matter of Record, ch. 26. ſect. 68, 

Where the Tenor of a Record ſhall be certified only, 
ſee Tenoꝛ. | 

Where a Judgment may be avoided b 
apparent in the Record, ch. 30. ſect. 1, 
For Courts of Record, fee Courts, B. 


itt, 
| ex- 
{, Recovery, 


Perſon 


9. 
e Re- 


. ſecl. 


a Qui tam, ch. 26. ſect. 64. 
See Appeal, D. 


Reculancp. 


Whether a Conviction of it ſhall be removed by Cer- 
tiorari, ch. 27. ſect. 29. | | 


Relation, See Fiction and Fozxfeiture, D. 


Releaſe, 

What Releaſe is pleadable to an Appeal of Mayhem, 
UH e 23. _ 3% 3 | : | 
1 at to other s, ch. 23. ſect. 135. 
= Whether a Releale gi : 4 
d by the Reſt, ch. 23. ſe. 136. | 
Whether the Plea of a Releaſe be conſiſtent with the 
= General Iſſue, ch. 23. ſect. 137. 2 
EE iether the having taken a Releaſe bar the Appellee of 
= his Damages, ch. 23. ſect. 142. | 

Whether a Releaſe of Damages to the Appellant diſ- 
charge the Abettors, ch. 23. ſect. 150. 


Where a Releaſe is pleadable to a Qui tam, ch. 26. 
ſect. 64. 


| Remainder, 


F\ Whether a Remainder expectant on a Leaſe for Years 
qualify a Man to be a Juror, ch, 43. ſect. 17; 


Plea for Faults 1 


Where a Recovery in a former Suit may be pleaded to 


given to one Appellee may be plead- 


Second Book. 


| Removal af Recozds, See Cerfiozari, I. 


5 Replication, 

By whom the Replication is to be made in a Qui tam, 
ch. 26. ſect. 72. 
Rep2teve, 

Whether every Court which can award an Execution 
may grant a Reprieve, ch. 51. ſect. 8. 

Whether Judges may grant a Reprieve after their Com- 
miſſion is determined, ibid. | 
Where the Execution of a Woman ſhall be reſpited in 
Reſpect of her being with Child, ch. 51. ſect. 9. 


Repugnancy. | 

An Indictment repugnant to itſelf, is vicious, ch. 25. 
ſect. 77, 83. 5 
So is a Verdict, ch. 47. ſect. 8. | = 
Where Matter repugnant ſhall be rejected, ch. 47. 
; Jo. 10, : 
Whether it be a Repugnancy in an Indictment or Ap- 
peal of Death to ſuppoſe that the Party was mur- 
dered at the Day or Place at which the Stroke was 
given, where he did not die on ſuch Day or Place, 
ch. 23. ſea. 88. ch. 25. ſect, 62, 83. 
Parallel Caſe, ch. 23. ſect. 89. 
An Appellee may have ſeveral Pleas, ſo that the 
not repugnant to one another, ch, 23. ſect. 128. 
Whether the Plea of a Releaſe be repugnant to the 

General Iſſue, ch. 23. ſect. 137. | | 
It is repugnant to ſuppoſe that A. was bound by a 
Writing that he forged, or that he was diſſeiſed of 
Land whereof he appears to have no Freehold, ch. 
25. ſet. 62. 
Parallel Caſes, ibid. | 
Repugnant to ſuppoſe a Statute made on ſuch a Day, 
in the firſt and ſecond Years of ſuch a King, ch. 
25. ſec, 104. | | 


are 


Reputation. 

A ſtrong Circumſtance in the judging whether a Perſon 

ought to be admitted to bail, ch. 15. ſect. 43, 44, 
49, 53+ | Ry 


RR 
What is ſuch a Priſon, the Reſcous from which ſhall 
be Felony, ch. 21. ſect, 1. Ke 


How far the Impriſonment muſt be regular, and well 
grounded, ch. 21. fect. 2. 


| Whether it be neceſſary that the Priſoner go actually 


out of Priſon, ch. 21. fect. 3. 

Whether a Perſon ſhall be arraigned on the 
Return of a Reſcous, ch. 21. ſect. 4. Cf Fe 
What ought to be the Form of the Indictment, ch. 21. 

ſect. 5. ch. 25. ſect. 77. | 
How thoſe are to be puniſhed who are guilty of a Re- 
ſcous which amounts not to Felony, ch. 21. fect. 6. 
Whether a Reſcous from a Commitment for High Trea- 
ſon, amount to High Treaſon, ch. 21, ſeR. 7. | 
Whether a Reſcuer can be tried before the Perſon re- 
ſcued be attainted, ch. 21, ſect. 8. 
Peers, as well as Commoners, liable to an Attachment 
for a Reſcous, ch. 22. ſect. 33. | 
Whether ſuch Attachment ſhall be granted on an Af- 
fidavit of a Reſcous where the Officer will not re- 
turn one, ch. 22, ſect. 34. 


Sheriff's 


A 


Index to the Second Book. 


A Reſcous from a Gaoler by Lande makes him not 
guilty of an Eſcape, as a Reſcous by Subjects doth, ' 
ch. 19. ſect. . 

Proceſs of Outlawry lies on the Return of a Reſcous, | 
ch. 27. __ 113. | 


Reſidence. 


Whether it be a good Challenge of a Juror that he 

reſides not in the County, ch. 43. ſect. 26. 
What is ſuch a Reſidence within the Precincts of a Leet, 
as binds a Man to attend it, ch. 10. ſect. 12. 


Reſiſtance. 


Whether the Reſiſtance of an Arreſt for Felony make 
the Reſiſters Acceſſaries after, ch. 17. ſect, 1. | 


1 


Goods ſtol'n not to be reſtored to the Owner without 
an Indictment or Appeal, after they have been ſeiſed 
to the Uſe of the King, &c. ch. 23. ſect. 49. 

Whether ſuch Reſtitution require a freſh Suit, ch. 23. 
ſect. 50. 

What ſhall be — a freſh Suit, ch. 23, ſect. 51. 

By whom, and in what Manner it ſhall be inquired and 
adjudged, ch. 23. ſect. 52. 

How far the Appeal mult be proſecuted to intitle the 
Appellee to a Reſtitution, ch, 23. ſect. 52. 

Whether the Proſecutor of an Indictment or Appeal 

be intitled to it on the Defendant's ſtanding Mute, 
ch. 30. ſect. 22, 23. ch. 23. ſec. $3. 

Whether a Perſon attainted at the Proſecution of one 
Man ſhall be tried at the Proſecution of another in 
order to intitle him to a Reſtitution, ch. 36. ſect. 5. 

Whether the Appellant's Title to a Reſtitution ſhall be 
preferred to any ſubſequent Title in the Goods, ch. 
23. KQ. 54- 

After a Reſtitution the Appellee ſhall not make his 
Purgation, ch. 33. ſec. 120. 


The like Reſtitution upon Indictments as Appeals by | Whether the King could grant a Commiſſion for the 


by Force of 11 H. 8. ch. 23. ſet. 55. 


Whether there can be a Reſtitution on this Statute |. 


without any freſh Suit, ch. 23. ſect. 56. 


Whether there ſhall be a Reſtitution to Goods not 


mentioned in the Appeal, ch. 23. ſect. 57. 


Re-ſummons and Re- attachment. 


Where a Cauſe put without Day, is to be revived by 


Re-ſummons or Re-attachment, ch. 2 * ſect. 33. 
ch. 27. ſect. 104, 105, 106. 


etraxit. | 

Whether a | Retraxit of one Action bar all others of an 
Inferior Nature, ch. 23. ſect. 131. 

A Retraxit as to one Appellee no Bar as to the Reſt, 
ch. 2.3. ſect. 136. 


Return. 


For the Return of a Certiorari. See Certiozari, H. 
Whether one may be tried for a capital Matter, upon 
the Sheriff's Return without any Indictment, ch. 25. 

ſect. 14. ch. 18. ſect. 19. ch. 21. ſect. 4. 


It is a Contempt to make no Return to a Certiorari, 


where there is a good Excuſe for not t obeying it, ch. | 


29; ſe; FT. 


He to whom a Certiorari is direfted may make what 


Return he pleaſes, ch. 27. ſect. 74. 
| The Party ſhall not be concluded by the Sheriff's Re- 


43. 
| The Return 6f ſuch Venire ought to f 


44. 
Whether an Attachment lies 887 not 


| Whether for a falſe Return, ch. 22. ſecd. s. 
The Return of a Habeas Corpus cannot be co 


Where an Outlawry ſhall be ſaid to a 


Proceſs of Outlawry lies on the Return of 


Where it is a good Exception apainſt a Witneß that 


; By what Authority Juſtices of Aſſiſe hold Plea of hy 


7. 
For other "+ rates. relating to ſuch Appeals, Se fh, 
| How the Offence muſt be lads in an Indictment of Rot- 


| Where Acceſſaries to Robbery are ouſted of their Clt- 


ch. 33. 


ber of Abens on a V aire de medietate 
e 2 


linue, „g 


Pecily which g 
ew, d. 


turning z f 


the Jurors are Denizens, and which Al; 
ſect. 


ch. 22. ſect. 4. 
ntroyer ! 
ch. 15. ſed. "3 
Ppear of 1 
a Reſoow, 


but may be confeſſed and avoided, 
by the Sheriff's Return, ch. 48. cl 22 22. 


ch. 27. ſect. 113. 


Whether the Court will award an Exigent for m F. 


ſcape, (ch. 27. ſect. 1 17.) or an Attachment so 
Reſcous, where the * hath not return 
ch. 22, ſeQt, 34. .. 


Revocation, 


Whether a Pots of Revocation 


5 be for 
Treaſon or for Felony, Em fe 


ch, 42, ſect, 12, 26, 
. Reward, 


he has taken a Reward on Condition of 
Evidence, ch, * ſect. 25. 


Night. 


Whether a Right of Action, or Entry may be for. 
feited for Treaſon or * ch. 49. ſe. 5, 2 


"0 25. 


giving his 


Riot. | 
Whether a Verdict on an Indictment for a Riot can 


find two only Guilty, and acquit all the Reſt, >, 
47- ſect. 8. 


Rivers, 


taking Care of them, according to 1 e. 2. befor 
that Statute, ch. 1. let. 8. 


Robbery, 


peals of Robbery, ch. 7. ſect. 9. 
Whether ſuch Appeal can be brought out of the prope 
County, ch. 23. ſect. 4 


peals, I, K. 
bery in order to ouſt the Offender of his Clergy, d. 


33. lect. 25. 
Where thoſe who are found gui ly in: one County « 
an Offence amounting to Ro in another a! 


ouſted of their Clergy, ch. 33. l 42, 43. 


gy, ch. 33. ſect. 46. 
Where Principals are ouſted o Clergy, 


77 to 103. See Clergy, 5 
Whether the Word Robber = imgly fame 51 
ſect. 73, 92, 96. 
Where thoſe who diſcover or apprehend a Robher N 

intitled to 40 J. (ch. 13. fect. 22, 23, 24. and 

Pardon, ch. 37. ſect. 4. 


Rule. F 
Where an Attachment lies for the Contempt of a R 


ch. 33. Ki. 


turn from his Challenge, for want of a ſufficient Num- 


0 


| of Court, ch. 22. ſect. 37. dalle 
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HETHER within the Benefit of a Sanctuary, 

W ch. 9. ſect. 44. ch. 32. ſect. 4. 

Whether within the Benefit of Clergy, ch. 3 3. ſect. 
9, 20z Mx to Thy 112. 415 


Sale. 


Whether a Sale ! in a a Market.Overt ot the Rent. 


tution of Goods ſtolen, ch. 23. ſect. 54. N 
Where Goods diſtrained for an Amercement may be 
ſold, ch. 10. ſect. 29. 


Whether one under Proſecution for 8 or F elony 


may ſell his Goods, ch. 49. ſect, 33. 


Sancuary. 


The Privilege of Sanctuary not allowed. at this Day, 
ch. 32. ſect. 1, 

How far it was anciently 2 Protedtion from Arreſts 
ch. 32. ſect. 2. 


Whether it belonged of Common Right to every Church 
and Churchyard, ibid. 


Whether it might be created by the Pope, or by 1 


ſcription, or only by the King's Grant, ch, 32. 


ſect. 3 


= How ar it was a Protection againſt Civil ARtons, ch 


32. ſect. 4. 


= Whether the General Grant of it extended to High 


Treaſon, ibid. 
Whether to all F elonies, ibid. 


At what Time, and in what Manner it was to FR 
pleaded, ch. 32. ſect. 5. 


Arreſt to claim the Frivilege of a Sanctuary, ch, 32. 
ſect. 7. 


For Abjuration, ſee ch. 9. ſect. 44. ch. 32. ſect. 6. 


Saving. See Pꝛoviſo. 


The Conſtuiag of 6 wing uf the Lam: 60 hat Heir, 
or wn Corruption of the. Blood, ch. 49. ſet "I 


Stire facias. 


Cauſe by Certiorari, ch. 27. ſect. 88. 
Whether the Return of two Mhils be equivalent to a 


2 feei, ch. 15. ſect. Bo, ch. 27. ſect. 88. ch. 37. 
if 


Whether a Scire 3 muſt be ſued againſt the Appel- 
lant, * the Pardon of the Appellee ſhall be al- 
mW" . 37. ſect. 35, 36. 
hat ſhall de done upon ſuch Scire facias, ch 
| (ed. 26. fe 5 % pad 37. 
Whether in ſuch Caſe (ch. 37 


be any need of a Scire farias 


he the Lords ine- 
diate or immediate, ch. 37. fl 


| ; | Whether one Appellee can bf . 1 of = 


| Whether indictable at the Torn, Cc. ch. 10. ſect. 5 


Appellant's Default on a Serre 2 by another Ap- 
—_ pk... feet. 38. 


Scold. 


Whether an Indictment againſt a Scold muſt conclue ad 
commune necumentum, ch, 25. ſect. 59. 


Where it was an Eſcape to ſuffer a Perſon under an | 


Scire facidt this' proper Proceſs after the Removal of a | 


. ſe. 37.) or fot the | 
Reverſal of an Attainder, Tu 50. ſect. 13.) there | 


n an m 
cond | 


Pert 


Whether an Alien within the Statutes which 0 4 
Trial u medietate __ ch. #3: ſect. 41. Ray 


f Sea. 
The Coroners Jufiſdiction over Offences committed on 
the Sea, ch. 9. ſect. 14. 
Commiſſion of Ger for inquiring of the Want of Re- 
parations of Sea-Walls; ch. 5. ſect. 28: 
For the Trial of Offences beyond Sea. See Cotinty, C 


How Thquiſitibns in the Torn, &c. are to be ſealed 15 
by the Jurors, ch. 10. ſect. 65, 66, 68. 


Under what Seal a Certiorari is to be returned; ch. * 
ſect. 70. 


TIO "SEE | | 
For what Olfeaices a Secretary of State may commit, 
ch. 16, ſect. 4. | 


De defendendd. See Homitide. 


Servant. 
Whether 4 gbod Addition, ch. 23. ſect. 112, 117. 
Whether a Servant ſhall be adjudged Acceſlary to a Fe- 
lony for the Receipt of the Maſter, ch. 29. ſect. 34. 
Either the Maſter or Servant may have an Appeal for 
a Robbery done to the Servant, ch. 23. ſect. 44, 45. 


Seſl.ons. 


At what Tinies the Seffions for the Peace ate to be 
holden, ch. 8. ſect. 18. 

The Form of the Caption for an Inditment at a Seſ⸗ 
ſions ſor the Peace, ch. 25. ſect. 120, 121, 122, 123. 

For the Nature, Power, and other Matters eoncerning 
ſuch Seſſions, ſee Peace, C. 


. Sewers, 


Commiſſions of I &c, for inquiring of Sewers, 
ch. 5. ſect. 28. 

Whether a Certiorari lie to Commioner ” Sewers 
notwithſtanding 13 Eliz. 9. ch. * L 
What is to be done previous to the filing the un of 

| ſuch Certiorari, ch. 27. ſect. 34, 74. 


Sheriff. See Tozn, 

Whether he have the Cuſtody of all Common Gaols, 
ch. 16. ſe. 6, 7. 

How he is puniſhable for bailing Petfons not bailable, 
ch. 18. ſect. 8, 9, 10, 

| For other Matters relating to his taking Bail. See 

Bail, ö). 

Whether the Statute of 23 3 H. 6. cap. 8. which enacts 
that Shetiffs ſhall continue in their Office no longer 
than a Vear, can be diſpenſed with, ch. 37. ſect. 29. 

Where a Sheriff is liable to an Attachment for not ex- 
ecuting a Writ, ch. 22. ſect. 2. 


Where for doing it oppreſſively, ch. 22. ſect. I: 
Where for not doing. it effeQually, ch. 22; ſect. 4. 


| Where for making a Falſe Return, ch. 22. ſect. 5; 
| Whether the Sheriff have à Judicial Power, together 


with the Coronet, as to Appeals commenced before 
them, ch. 9. ſed. 39, 


9. How 4 he is a Conſervator of the Peace, * bath 
| | Power to take a Recognizance for it, Cc. ch. 8. 


ſe, 4. 


6U Whether 


0 
been 
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* 
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1 to the Second Bool. 


Whether he be bound to attend the Seſſions of the 


Peace, ch. 8. ſect. 45.. 


Whether he may authoriſe others to execute the War- 


rants of Juſtices of the Peace directed to him, ch. 

r 

Whether Proceſs in Suits wherein the King is a Party 
muſt be executed by him in Perſon, ch. 27. fect. 17. 


Shoplifter. 


he Reward for wren 2 Shoplifter, ch. 12. 
beck, . 


TY 


Whether a good Challenge of a Juror, ch. 43. Ty hy 
Whether a good Cauſe of Bailing a Perſon otherwiſe 
not bailable, ch. 15, ſect. 80. 


| Similitude. 
Whether Similitude of Hands be any Evidence in cri- 
minal Caſes, ch. 46. ſect. 15. 


Simonp. 


How far a Simoniſt may take Advantage of a Pardon 


of a Simony, ch. 37. ſect. 56. 


Whether he ſhall be conſtrued to be within the General 


Words of a Pardon, ch. 37. ſeet. 26. 


Di non omnes, ch. 5. ſect. 18. 


Sojourner. 


Whether 2 Sojourner's being in a Houſe at the Time 


of a Robbery, bring it within 5 & 6 Ed. 6. ch. 33. 
ſect. 93. 


 Sqmerfet-Youlſe. 


Whether a Lodging in Somerſet-Heuſe ſhall be eſteemed 
a Dwelling-Houſe within 39 El. ch. 33. ſect. 97. 


Don aſſault demeſne. 


Where pleadable in Bar of an Appeal of Mayhem, ch. 
. 


Whether it may be given in Evidence on an Indi&- | 


ment, ch. 46. fect. 44. 


Special Meir. 
Cannot maintain an Appeal of Death, ch. 23. et. 40. 


| Spelling. 


Whether a Variance in the Spelling of Words of the 
ſame Sound in the Return of a Certiorari, be ma- 


terial, ch. 27. ſect. 86. 


Spinſter. 


Whether a good Addition of a Man as well as of a 
Woman, ch. 23. ſect. 111. 


Whether a good Addition of a Gentlewoman, ch. 23. 


ſect. 103. 
Spiritual Court. See Court. 


Stabbing. 
By what Statutes Homicide by ſtabbing is ouſted of 
Clergy, ch. 33. ſect. 5 | 


Whether the Perſon only who gives the Stab is within 
_ theſe 1 ch. 33. ſect. 98. 


Star⸗Chamber. 


| Whether it had a general Superintenden 
Courts, fo as to puniſh Offences pun 1 Ne ode 
| tachment in ſuch Courts, Ch. 22. xy 2 le by At. 


Statutes. 


13 
Statutes i in ** Affirmative, giving apron His hn | 


to other Juſtices, take not away the ed. 

Power of the King's. Bench, ch. 3. 

Ner ef th Colt 44 Conflable Marta, ; 

or of the Court o n and arth 

ſect. 10. 0 

Whether the Statute de Officio Cee bein ; 
_ tory, and in Affirmance of the Common Lay 1 
the Power of a Corener as it found it, ch. 9 a 
21, 22, 23. ; . 80 * 

Uſage, a good Interpreter of Statu 

1 f this Kind, ibid. mY e zn. 

Penal Statutes, where conſtrued according to the Mean. 
ing of the Words, and not literally, ch. 18, eg. 
16. ch. 33. ſect. 43, 44. 

Where a Statute gives a uriſlicton, it incidendly gives 


all 4 89 neceſſary for its Execution, <, 13, ed. 
IS, 1 


Whether every Statute, which prohibits or command; 
a Thing, impliedly give an Indictment, Information 
or Action for doing the Thing prohibited, or nd 
doing the Thing commanded, ch, 25, ſect. 4, th, 
26. ſect. 2. 

Whether every Statute which makes an Offence Tre. 
ſon or Felony, give it the like Incidents with 3 
Treaſon or Felony at Law, ch. 48, {, 4. 

Whether this Rule hold as to clipping, Er. ibid 


Whether there be any need to recite a Rectal, . 
Statute in an Action or Indictment 
grounded on it, ch. 23. fect. 70. ch. 25. ſe, 15 
See Indidment, K. 

Whether one may be found Guilty of 
an Offence at Law on an Indiment - Evidence 
on a Statute, ch. 46. ſect, 31, 

| Whether it be neceſſary to conclude on- Cont for 

| tra formam Statuti in an Action, (ch. mam Sti- 
23. ſec. q.) or Indictment grounded u. 
on a Seats, ch. VP: ſect. 116, 117. | 
See Indictment, 

Whether an Indictment muſt fo conclude i in wer 0 
ouſt a Man of Clergy by Force of a Statute ch. 33 
ſeQ, 25. ch. 46. ſect. 43. | 

In what Manner an Indictment mud. 
bring the Caſe within, a Statute, in GP 
order to ouſt a Man of his Clergy by 
Force of it, ch. 33. ſect. 25. 

Whether Felonies by Statute are within the Cleyy, 
unleſs expreſly 3 ch. 33. ſect. 24. 
For Indictments on a Statute. 5 Judigment, K. 
| How a Statute may be diſpenſed with. ve Pilpeuls 

tion. 

| Where one ſhall be a Principal in an 1 Offence againſt 
a Statute, - See Acceſſary, P). 


n 
The Nature of the Oe of Laid Lid li 


| 


1 - Steward, ch, 2. Stewart: 


None 


G | Where the Words, Such Offences, and Such 


f Where a Pardon ſhall be 


DE to _ Secatid Boak. 


nder the Degree of Nobility ean be made Lord 

Ne eee e e 2025 

The Lord High Steward, as ſuch, is a Keeper of the 
Peace, ch. 8, ſect. 2. 

In what Manner a Lord High Steward i is to be created 
for the Trial of a Peer, and how he is to proceed 
to ſuch Trial, ch. 44. ſect. 1, 2, 3, Ce. 

Whether any other beſides the Lord ligh Steward can 
8 the Confeſſion or Plea of a Peer, ch. 44. 


ect. 1 
In — — Peers may require the Opinion of the 
Lord High Steward, ch. 44. ſect. 20. 
Where the Lord High Steward withdraws with the Reſt 
of the Peers, and conſults with them, ch. 44. ſect. 22. 


Whether Error lie in the King's Bench of an At- 


tainder before the Lord High Steward, ch. 50. ſect. 16. 


B. 


An Indictment before F. S. 
whom he is Steward, ch. 25. ſect. 119. 


Style. 
The Style of the Sheriff's Torn, ch, 10. ſect. 3. 
The Style of Juſtices of Feace, ch. 7: ſect, 73. See 
Indiament, L. 


Stocks. 
What ſhall be forfeited by a Vill for not finding a Pair 


of Stocks, and where Lach Default ſhall be indicted, 
ch. 10. ſect. 6o. ch. IT, ſect. 5. 


Stozes Naval. 


Where the Stealing of them is ouſted of the Clergy, 
ch. 33. ſect. N | 
Stroke, 


In what Manner the Death muſt be laid in an Indict- 
ment or Appeal, where the Party died on one Day 
of a Stroke on another, ch. 23. ſect. 88, 89. ch. 25. 
ſect. 62, 63. 

Whether it be neceſſary to ſhew the Time of the 
Stroke as m as of the Death, ch. 23. ſect. 90. 

ch. 25, WAY 

Whether the Ward Percuſſit be neceſſary in ſuch In- 
dictment, ch. 23. ſe. 82. 


A Pardon of all Offences before ſuch a Day, par- 
dons an Homicide happening after the Day, from a | 


Wound given before, ch. 37. ſect. 21. 
; Sub poena. 


Whether a Defendant in criminal Caſes have Right to 


a Subpœna, ch. 46. ſet. 30. 
Subſidy Men. 


Ancientiy none under the Degree of Subſidy Men could * 


be Bail in capital Caſes, ch. 15. ſect. 4. 
Such. 


in a Statute, ſhall be taken for ſuch in Miſchief, and 
ſuch in e ch. 33. ſect. — 


Suggeſtion. 


diſallowed by Reaſon of the 


Falfity of the Suggeſtion on which it was grounded, 


Ch. 37. ſect. 10. 


Steward, muſt | ſhew to | 


| Whether a Recognizance for 


Where (aid o See Depending · 


55 | — pet 5 
What ſhall be ſaid to be ſufficient Bail, ch. 15. jt 4. 


Suitg. 


- Huinmons, 


Whether a Seon foi the Peace may be jigs with- 
out a Summans; ch. 8. ſect. 44. 

How many Days are required for 185 Summons of A 
Juror, ch. 41. ſect. 5. 


- Syntay. 


An a Nee cation be Geld dend od u deni ch. 


10. ſect. . 


Duperſedeas. See Falſifying Judgment, A. 


Whether a Certiorari ſo far ſuperſede the Inferior Court, 


as to make all its ſubſequent Proceedings erroneous 
ch. 27. ſect. 62, 64. ch. 50. ſect. i, | 

Whether any one Juſtice of Peace to whom a Certiorari 
was. delivered for the Removal of an Indictment 


found at the Seſſions may award a Superſedeas, ch. 
27, ſect, 62. 


How far a Superſedeas delivered to à Sheriff avoids an 


Execution, ch. 27. 


ſect. 63. 


| Whether the very Iſſuing of a Erne which never 


is delivered, be a Super ſedeas to the Court below, 
ch. 27. ſe. 64. 


| Whether it be a 8 at this Day without 2 


proper Recognizance, and what is a proper Recogni- 

zance for this Purpoſe, ch. 12 ſea. 45 to 62. 

e good Behaviour, ot 
for an Appearance, be pere by 2 Certiorari, 

ch. 27. ſect. 65. 

See Certiozari. 

Where a Coroner may have a Superſedeas of the Writ 
for his Diſcharge, ch. . ſect. 1 

| Whether an Inferior Court proceeding after a Superſe- 
deas be puniſhable by Attachment, ch. 22. ſect. 28. 

"0, 27. KEE BY. . | 

Whether the Commiſion of Juſtices of Oyer, Sc. may 
be ſuſpended by Superſedeas, and fot what Cauſe ſuch 
Syperſedeas is grantable, ch. 5. ſe. 3. 

Where the King's Bench may grant a Super ſedeas of 
Proceſs from the Exchequer on an Amercement, ch. 
37. ſect. 6g, 


| Whether a Precept for the g of a Seffion for 


the Peace can be ſuperſeded without mw ch. 8. 


Surety, 
Where a Diſcharge of the Syrup is a Diſcharge of 
the Surety, ch. 37. ſect. 23. 


Surgeons. 


| Whether privileged Perſons from being Conſtables, ch. 
Offenders . 


10. ſect. 42, 43. 


Surname, | 


© | Whether the Omiſſion of it vitiate an Kal in all 


Caſes, except that of a Nobleman, ch. 23. ſect. 101. 


Whether ſuch Omiſſion vitiate an Indice! in any 
Caſe, ch. 2 5. ſect. 72. 


14 


| Whether 


Index to the Second Book. 


Whether a ſubſequent Tala ſhall take Not 


Whether a Miſnomer of the Surname be pleadable in 
Abatement of an Appeal or Inditment, ch. 2 3: ſect. 
I ch. 25. ſect. 68. | | - 

ee Abatement and Name. 


Surplus, 

Where the Wound is deſcribed with ſufficient Certain- 
ty in an Appeal of Death, the Addition of farther 
Matter uncertain and unintelligible, ſhall be d 
as Surplus, ch. 23. ſect. 80. | 


So ſhall repugnant Matter in a Verdi w. which is com- | 


pleat without it, ch. 47. ſect. 19. 


Survivoz. 


Where two Joint Owners of Goods are robbed, the 
Survivor may bring an Appeal, ch. 23. ſect. 45. 


Suſpicion. | 
Whether a Perſon taken apon Suſpicion be bah, 
ch. 15. ſect. 49, 53. 
W here Suſpicion will juſtify an Arreſt for v Felony, See 
arreſt, R E. 


Tail. 


OW far Land in Tail was forfeitable before 26 


H. 8. ch. 49. ſect. 5. 

Whether an Eſtate in Special Tail, as well as an E- 
ſtate in General Tail, be forfeited by that Statute for 
Treaſon, ch. 49. ſect. 22. 

Whether the Right to an Intail diſcontinued be forfeita- 
ble, ch. 49. ſect. 1 

Whether the Right to an Intail of the Gift of the 
Crown, after a Feoffment by the "Tenant in Tail, 
the Reverſion being in the Crown, ch. 49. ſect. 24. 

Whether the Right to an antient Intail diſcontinued, 
clothed with a defeaſible Intail in Poſſeſſion, ch. 49. 
ſect. 25. 

Whether Eſtates in Tail are forfeited for a Premmire, 
ch. 49. ſect. 28. 

Whether by Force of a Statute which gives a Forfeiture 
of all Intereſts of what Nature RO ch, 49. ſect. 
28. 


Tales. 


Where a Tales is grantable at the Prayer of the Ap. 
pellant for want of a full Jury, ch. 41. ſect. 11. 
Whether it be grantable at the Prayer of the Appellee 
without a Default in the Appellant, ibid. 
W hether it be grantable for a larger Number than was 
required by the firſt Proceſs, ch. 41. ſect. 12. 
Whether every ſubſequent Tales, muſt be for a leſs 
Numbet than the Precedent, ch. 41. ſect. 13. 
Whether the quaſhing the Array of the Principal Pa- 
nel, quaſh that of the Tales, ch. 41. ſect. 14. 


Whether there can be any Tales where the firſt Haheas | 


Corpora is quaſhed, or where all the Jurors returned 
on the firſt Habeas Corpora are drawn, ibid. 
Whether a Tales be grantable on the Return of a Ve- 

nires Ghote SKIS 
What is the firſt Proceſs againſt the Tales, and where 

grantable with a Ni privs, ch. 41: ſec. 16, 
Whether a Tales be grantable by Juſtices of Oer and 

Terminer, ch. 41. ſect. 19. 
Whether a Tales de circumſtantibus be grantable to make 
up a full Jury de medietate linguæ, ch. 43. ſect. 45. 


Whether there may be i a \ Tale) ts de 
W hether ſuch Tales be grantable 


| Whether the Temporalities of a Biſhop are lar 


I In other Caſes the Record itſelf muſt be 1 


Where to have the Term adjourned without adjourt 


rors returned on a former. Tales de of the the Ju. 


ch. 41. ſeR. 17. Tani, 
creat ne, | 
without Way 


from the Attorney General, or r Agamen 
. ibid. - i fra, the 


pital Caſes, ch. 41. ſeR."18.-. 


Inordinate Haunters of Taverns auge 


ch. 10. ſet. 59. 1 


ie pot 


1A . not to pay . taxed þ 


b 
22, ſect. 37. | ike, 


e 


ſeiſed for a Contempt, ch. 33. ſect. 116. 


Tenoꝛ. 


The Tenor only of an Indictment is Tru. from 
the Courts of London by Certiorari, ch 25. {6 2 


27. ſect. 76. | 
What Evidence is ſufficient on an Inditnen for 
writing a Libel Ns tenorem n >, 4b, 


_ ks 36. 


Tent, | 
Where the Principals in Robbery from 2 Tent ue 
ouſted of their Clergy, ch. 33. ſect. go, 
Where the Acceſſaries, ch. 33. ſect. 93. 


Tenure. . 
Conſervators of the Peace by Tenure, ch. 8. ſect.). 


Term. 


Where it is a Diſcontinuance to have a Term inter 
vening between the * and Return of a Writ, d. 
27. ſect. 91. 
Where. to have a 8 given to the Parties to a diſtant 
Term, ch. 27. ſect. 92. | 


ing the Suit, ch. Mm ſect. 93. | 


Terms of Art not to be ſupplied by any Circumloc- 
tion, ch. 25. ſect. 55. 
Need not be claſſical _ ch. 2 5. ſect. 12 


Telle. 


Whether a Commiſſion to authoriſe Juſtices of r b 
proceed in the ſame County wherein the King's 
Bench ſits, muſt be teſted in Term, ch. 3. fell. Ui. 

How many Days there muſt be between the Tefte d 
Return of Proceſs from the King's Bench, ch.. 
ſeR. 12. ch. 27. ſect. 16. 

By whom the Precept for the Summons of a Selvn 
for the Peace is to be teſted, ch. 8. ſect. 42. 04 

By whom Proceſs from the King s Bench i is to be 
ch. 27. ſect. 8. * 

Whether a Writ of Error, Certiorari, or Rect 
may remove a Record ſubſequent to their! oft, 

27, 8. 11 80 

Whether it be a Diſcontinuance to have ſu ey; 5 

Proceſs teſted after the Day of Return of 


2 


cedent, ch. 27. ſect. go. 


When 


1 


rty 


I, determine an Offence indicted there, ch. 10. ſe, 13. 
4 Whether he can award Proceſs, ch. 10. ſect. 14, 74. 

bor what Offences he may impoſe a Fine or Amerce- 

= ment, ch. 10, ſect. 15, 17. Hows; 


W 


Inder to the 


Where it is 4 Diſcontinuance to have 4 Term inter- 
vening between the Te/fe and Returh of a , 
ch. 27. fect. LE 


Time. 


ferent Time from that laid, ſo that it be prior to 
the Time when the Ind i&ment, Sc. was preferred, 
Ch. 46. ſect. 32. 
Whether the Verdict 
Defendant Guilty Generally, or find him Guilty 
| Specially on the Day proved, ch. 46. ſect. 33. 
| Whether ſuch Verdict may be falſified as to the Time, 
ibid. 
An Information which lays ſome of the Tinies of the 
* Offence conſiſtently, and others inconſiſtently, is 
vicious as to the latter only, but an Information 


ſect. 19. 


62, 77 104. 
See Jadictment, H. 


Years, and where within one Year, ch. 26, ſect. 41. 
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1 


of the Time, Cc. ch. 26. ſect. 42, 43. 
= Whether a Proſecution as for an Offence at Law, (ch. 


47.) or by a Common Informer on a Statute which 
12 gives the Suit to the Party grieved, (ch. 26. 
ſect. 49.) may not be brought at any 1 
x4 See Inkozmation, D. 

What Certainty is required i in the Cation of an In- 
dicment in Reſpe& of the Time when it was found, 
ch. 25. fect. 127. 

For other Matters, ſee E riltens, and peur. and 
Dar. ona 


' 


Tithes: - 


Tithes, where rn by Certiorari, ch. 27. ſect. 
38. | 
| Thing," See Freepledge. 
rue Nature of the Court, ch. 10. fed. I, 
The Original Inſtitution” of it, ch. 10. ſect. 2. 
-1 What Perſons are bound to attend it, ch. 10. ſect, 2, 


10. 


7 | 3 they may do their Suit by Attorney, ch. 10. 
ſect. 10. 


. ſons, and Women be not excuſed, ch. 10. ſect. x1. 
5 Whether one who reſides not within Fe Precincts of 
2 Torn can be bound to attend it, ch. 10. ſect. 12. 
be Style of the Court, ch. 10. ſect. 3. 
Whether a Torn or Leet can be holden at any other 
Time than within a Month after Eaſter or Michael- 
mas, ch. 10. ſe, 9 5 6, 7. 


2 Whether the Sheriff in 5 Torn can 


* 4 D Bs 


] Whether a Defendant may be found Guilt at a dif- | 


in ſuch Caſe may either find the | 


which lays all inconſiſtently 18 " wholly void, ch. 26. | 
Inſtances of this Kind as to Inditinents, ch. 2 5. 6. >. 2 


| Where a Suit on a Penal Statute muſt be Within two | 


Where a ſpecial Note muſt be given, and Oath made | 


26. ſect. 44.) or by the Party grieved (ch. 26. ſet. | 


| 1 | Proceedings before Juſtices of Peace concerning fan | | 


Whether Tenants in Ancient Demeſne, Peers, Par- 


try, bear, or 


Second Book. 


How ſuch Amercement is to. be awarded ad affeered, 


ch. 15. ſect. 18, 19. 
Whether he may ſet a Joint Fine on feveral Perſons, 
ch. 10. ſect. r6. | 
Whether an Avowry, c. for duch a Fine muſt es 
that the Offence aroſe within the Jariſcheten e of the 
. Court, ch. 10. . . | 
Whether it muſt alledge that the Offence was com- 
Weng ed as well as that it was ane ch. 10. 2 
Whether it * ſhew the Names of the Preſenters 
Ss, ch. 1, e290 
Whether it muſt ſhew that due Notice ws siven of 
holding the Court, ch. 10. fect. 24. 
How ſuch Fine or Amercement is to be recovered by 
' Diſtreſs, ch. 10. ſect. 25 to 30. See _ 
How by Action of Debt, ch. 10. ſect. 
What farther Penalty may be added to Zeb Fines and 
| Amercements, ch. 10. ſect. 32. 


For the Power of the Torn in Relation to the Ap- 
pointment of Conſtables. See hy eg N 
What Treaſon is inquirable in the Torn, ch. 10. ſe, 
What Felony, ch. 10. ſect. 52. 
| ys any Treaſon or Felony which are not ſuch 
by the Common Law, ch. 10. ſect. 51, 52. 
What Aſſaults and Batteries, ch. 10. ſect. 53. 
Whether all Affrays, ch. 10. ſect. SIE 2 
What breaking of Hedges, &c. ch. 10. ſet. 5 5. 
| Whether all Pound-breaches, 3 10. ſect. ", 
Whether all inferior Offences wherein the King's In- 
tereſt is immediately concerned, ch. 10. fect. 58. 
Whether all Common Nuſances, ch. 10. ſect. 59. 
What other Offences, ch. 10. ſect. 58, 59, 60. 
Whether a Matter concerning the private Intereſt of 
the Lord, or of the Inhabitants within a Leet, can 
de brought Within the — & | it 727 Cultom, 
Oc. ch. 10. ſect. 58, 62, 3. | 


D. 


- « aw 


[ad 


; 


| Whether 0 out 7 the 1 in n the 


Torn; is holden, or within a Leet, are inquirable at 
a Torn, ch. 10. ſect. 664. 


All Indictments in the Torn muſt be by twelve. at 
leaſt, ch. 10. ſect. 65. 

| Whether all muſt ſet their r Seals, 5 10. ſect. 66. 

What Freehold or Copyhold is required in each Juror 

by 1 K. 3. ch. 10. ſect. 67. 

Whether Courts-Leet be within theſe Statutes, ch. 10, 
fe. 68. 

Whether Thdidmtnts in Torns and Leets muſt be in- 
dented; and one Part remain with the Indictors, and 

and the other with him who takes the Inqueſt, ch, 

10. fect. 69, 70. | 

Whether there ought to be both a Grand and Petit 
Jury for the taking ſuch Indidtments, ch, 10. ſect. 


whether ſuch indictment can be taken by Virtue of- 
a Writ ot Commiſſion, ch. 10. ſect. 72. | 
By whom Proceſs ſhall be awarded on lndictments i in 
the Torn, ch. 10. ſect. 74, 


75- 5 

In what Manner ſuch Indiétments ſhall be tra- 

verſed, tried, and — — ch. 10. ſect. 76, 
. 


* 
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quent Proceſs makes a Diſcontinuance, ch. 41, fect. 

9. ch. 27. fect. 95 to 100. | 

Whether it be a Diſcontinuance to have the Diſtringas 
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Whether. a Woman Kanding Mute be liable to the 
ſame Penance as a Man, ch. 30. ſect. 17. 
Whether Women be privileged from Attendance at the 

Torn, ch. 10. ſea. 11, 
Whether a Woman may by Cuſtom. be bound to ſerve 
the Office of Conſtable by Deputy, ch. 10. ſect. 
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The Judgment againſt a Woman for Treafon or Fe- 
lony, ch. 48. ſet. 6,7. . 


WMoollen. 


Where the Stealing of Woollen Manufactures is ouſted | 
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